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MEMORANDA. 

The  case  of  BulUtrd  v.  BeU^  the  decision  of  which  in  the 
Court  below  is  reported  in  the  first  volume  of  Mr.  Mason's 
Reports,  p.  243,  was  argued  at  Februarv  Term,  1819,  by  Mr. 
Pmkney  for  the  plaintiff,  and  by  Mr.  Webster  for  the  defendant 
in  error,  in  the  absence  of  Mr.  Justice  Todd.  The  Judges 
then  present  being  equally  divided  in  opinion,  the  Court,  at  this 
Term,  directed  a  new  argument,  and  the  cause  was  continued 
to  the  next  Term,  by  consent  of  counsel,  for  that  purpose. 

The  case  of  the  Amiable  habelia,  Munos,  Claimant,  was  ar- 
gued at  thi&  Term  by  the  Attomey»Oeneral^  Mr.  Pinkney^  and 
Mr.  R^eotoii,  for  the  captors,  and  by  -Mr.  Harper  and  Mr.  Gm« 
•ton  for  the  claimant,  and  continued  to  the  next  Term  for  ad- 
Tisement. 

The  cases  of  Love  et  ai,  r,  StmmU  Lessee^  argued  by  fir. 
Jonee  for  the  plaintiff,  and  by  the  Momey^General  and  Mr^ 
Harper  for  the  defendant  in  error,  and  of  Oreen  ▼.  Biddle, 
argued  by  Mr.  B.  Hardin  for  the  plaintiff,  no  counsel  appear- 
ing for  the  defendant  in  error,  were  also  coBtinued  to  the  next 
Term  for  advisement. 
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ADVERTISEMENT. 

The  Editor  of  these  Reports  b  engaged  in  preparing 
for  the  press  an  Analytical  Digest  of  the  Decisions  of  this 
Coon,  from  its  establishment  in  1789,  to  the  last  Term, 
inclnding  the  Decisions  in  the  Continental  Conrt  of  Ap- 
peals in  Prize  Causes,  during  the  -war  of  the  revolution^ 
which  will  be  published  during  the  present  vacation. 
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REPORTS 


or 
THE    DECISIONS 

OF  THE 

SUPREME  COURT  OP  THE  UNITED  STATES. 

FEBRUARY  TERM,  IffiO. 


(CONSTITUTIOWAL  Law.) 

Houston  t.  Moore. 

Hie  act  of  the  State  of  Peoiiijhraiiim»  of  the  tSth  of  March,  1814^ 
(proFidiog,  (tec.  81.)  that  the  officen  and  priyatea  of  the  militia  of 
that  State,  oeglecting  or  refusing  to  terre,  wheo  called  into  actual 
•errice,  in  parsnance  of  any  order  or  reqnisitioo  pf  the  Preaident  Of 
the  United  States,  shall  be  liable  to  the  penaltiea  defined  in  the  act 
ef  Congress  of  the  S8th  of  February,  1795,  o  ST7.,  or  to  any  penalty 
which  may  have  been  prescribed  since  the  date  of  that  act,  or  which 
may  hereafter  be  prescribed  by  any  law  of  the  United  States,  and 
also  prorlding  for  the  trial  of  snoh  delinquents  by  a  State  Coart 
Martial,  and  that  a  list  of  the  delinquents  fined  by  such  Court  «hould 
be  furnished  to  the  Marshal  of  the  United  States,  &c.  and  also  to  the 
Comptroller  of  the  Treasury  of  the  United  States,  in  order  that  the 
ibrtiier  pttxwedings  directed  to  be  had  thereon  by  the  laws  of  the 
United  States  might  be  completed,)  is  not  repugnant  to  the  constL- 
tutioB  and  laws  of  the  United  States. 

This  was  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Peonsylvania,  in  a  case  where  was 
drawn  in  question  the  validity  of  a  statute  of  that 

Vof.  V  .1 
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1820.  State,  on  the  ground  of  its  repugnancy  to  the  con- 
stitution and  laws  of  the  United  States,  and  the 
decision  was  in  favour  of  its  validity.  The  statute 
which  formed  the  ground  of  controversy  in  the  Stats 
court,  was  passed  on  the  28th  of  March,  1814,  and 
enacts,  among  other  things,  (^c.  21.)  that  every 
non-commissioned  officer  and  private  of  the  militia 
who  shall  have  neglected  or  refused  to  serve  when 
called  into  actual  service,  in  pursuance  of  any  order 
or  requisition  of  the  President  of  the  United  States, 
^ball  be  liable  to  the  penalties  defined  in  the  act  of 
the  Congress  of  the  United  States,  passed  on  the 
28th  of  February,  1795;  and  then  proceeds  to  enu- 
merate them,  and  to  each  clause  adds — '^  or  shall 
be  liable  to  any  penalty  which  may  have  been  pre- 
scribed since  the  date  of  the  passing  of  the  said  act^ 
or  which  may  hereafter  be  prescribed  by  any  law 
of  the  United  States,"  The  statute  then  further 
provides  that,  ^*  within  one  month  after  the  expira- 
tion of  the  time  for  which  any  detachment  of  mi- 
litia shall  have  been  called  into  the  service  of  the 
United  States,  by  or  in  pursuance  of  orders  from 
the  President  of  the  United  States,  the  proper  bri- 
gade inspector  shall  summon  a  general  or  a  regi- 
mental Court  Martial,  as  the  case  may  be,  for  the 
trial  of  such  person  or  persons  belonging  to  the  de- 
tachment  called  out,  who  shall  have  refused  or  ne- 
glected to  march  therewith,  or  to  furnish  a  sufficient 
substitute ;  or  who,  after  having  marched  therewith, 
shall  have  returned,  without  leave  from  his  com- 
manding officer,  of  which  delinquents  the  proper 
brigade  inspector  shall  furnish  to  the  said  Court 
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Martial  an  accurate  list  And  as  soon  as  the  said  isto. 
Coon  Martial  shall  have  decided  in  each  of  the 
cases  which  shall  be  submitted  to  their  considera- 
tion, the  President  thereof  shall  furnish  to  the  Mar- 
shal of  the  United  States,  or  to  his  deputy,  and  also 
lo  the  Comptroller  of  the  Treasury  of  the  United 
States,  a  list  of  the  delinquents  fined,  in  order  that 
the  further  proceedings  directed  to  be  had  thereon 
by  the  laws  of  the  United  States,  may  be  com- 
pleted." 

Houston,  the  plaintiff  in  error,  and  in  the  original 
suit,  was  a  private,  enrolled  in  the  Pennsylvania  mi- 
litia, and  belonging  to  the  detachment  of  the  militia 
which  was  ordered  out  by  the  Governor  of  that 
State,  in  pursuance  of  a  requisition  from  the  Presi- 
dent of  the  United  States,  dated  the  4th  of  July, 
1814b  Being  duly  notified  and  called  upon,  he  ne- 
glected to  march  with  the  detachment  to  the  appoint- 
ed place  oi  rendezvous.  He  was  tried  for  this  de- 
linquency before  a  Court  Martial  summoned  under 
the  authority  of  the  executive  of  that  State,  in  pur- 
suance of  the  section  of  the  statute  above  referred 
to.  He  appeared  before  the  Court  Martial,  pleaded 
not  guilty,  and  was  in  due  form  sentenced  to  pay 
a  'fine;  for  levying  of  which  on  his  property,  he 
brought  an  action  of  trespass  in  the  State  Court  of 
Common  Pleas,  against  the  Deputy  Marshal  by 
whom  it  was  levied.  At  the  trial  in  that  Court, 
the  plaintiff  prayed  the  Court  to  instruct  the  Jury, 
that  the  first,  second,  and  third  paragraphs  of  the 
21st  section  of  the  above  statute  of  Pennsylvania, 
so  far  as  they  related  to  the  militia  called  into  the 
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182A.      servi(!e  of  the  United  States,  under  the  laws  of 
Congress,  and  who  failed  to  obey  the  orders  of  the 
President  of  the  United  States,  are  contrary  to  the 
constitution  of  the  United  States,  and  the  laws  of 
Congress  made  in  pursuance  thereof,  and  are,  there- 
fore, null  and  void.     The  Court  instructed  the  jury 
that  these  paragraphs  were  not  contrary  to  the  con- 
stitution or  laws  of  the  United  States,  and  were, 
therefore,  not  null  and  void.     A  verdict  and  judg- 
ment was  thereupon  rendered  for  the  defendant, 
Moore ;  which  judgment  being  carried  by  writ  of 
error  before  the  Supreme  Court  of  Pennsylvania, 
the  highest  court  of  law  or  equity  of  that  State, 
was  afiirmed ;  and  the  cause  was  then  brought  be- 
fore this  Court,  under  the  25th  section  of  the  Ju- 
diciary Act  of  1789,  c.  20. 

This  cause  was  argued  at  the  last  term,  and  con- 
tinued to  the  present  term  for  advisement. 

•IfarcA  isth,  Mr.  Hopkins,  for  the  plaintiff  in  error,  argued, 
that  the  constitutional  power  of  Congress  over  the 
militia,  is  exclusive  of  State  authority,  except  as  to 
officering  and  training  them  accoi'ding  to  the  dis- 
cipline pr^ribed  by  Congress.  By  the  constitu- 
tion of  the  United  States,  (art.  1 .  s.  8.)  Congress  is 
invested  with  power  *>  to  provide  for  calling  forth 
the  militia,  to  execute  the  laws  of  thd  Union,  sup- 
press insurrections,  and  repel  invasions.''  And 
also,  ^<  to  provide  for  organizing,  arming,  and  dis- 
ciplining the  militia,  and  for  governing  such  part  of 
them  as  may  be.  employed  in  the  service  of  the 
United  States,  reserving  to  the  States  respectively 
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the  appointment  of  the  officers,  and  the  authority  of  ^g^. 
training  the  militia  according  to  the  discipline  pre- 
scribed bj  Congress."  The  terms  *^  to  provide  for 
calling  forth^"  import  an  authority  to  place  the  mili* 
tia  under  the  power  of  the  United  States;  in  certaiu 
cases,  implying  a  command,  which  the  militia  arQ 
bound  to  obey.  Congress  has  exercised  this  autho*- 
rity  by  au  horizing  the  President  to  call  forth  the 
militia  in  the  cases  mentioned  in  the  constitution, 
and  inflicting  penalties  on  those  who  disobey  the  call.* 
Whenever  a  draft  is  made,  the  persons  drafted  are 
immediately,  and  to  all  intents  and  purposes,  in  the 
service  of  the  United  States,  and  from  that  moment 
all  State  authority  over  them  ceases.  The  power  to 
govern  the  militia,  thus  called  forth,  and  employed 
in  the  service  of  the  United  States,  is  exclusively  in 
the  national  government.  A  national  militia  grew 
out  of  the  federal  constitution,  and  did  not  previously 
exist.  It  is  in  its  very  nature  one  indivisible  object, 
and  of  the  utmost  importance  to  the  support  of  4he 
federal  authority  and  government^  But  evep  sup- 
posing this  power  not  to  be  exclusively  vested  in 
Congress,  and  admitting  it  to  be  eancunent  between 
the  United  States'  government,  and  the  respective 
State  governments ;  as  Congress  have  legislated  on 
the  subject  matter,  to  the  extent  of  the  authority 
given,  State  legislation,  which  is  subordinate^  is  ne^ 
cessarily  excluded.  Even  where  the  grant  of  a  cer- 
tain power  to  the  government  of  the  Union  is  not| 

a  Act  of  the  88th  of  Fehniarj»  1796,  c.  277.  (CI.) 
h  LiriDgiton  v.  Yan  InceA^  9  Johns.  Rep.  607.  666*  675, 
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1890.      in  express  terms,  exclusive,  yet  If  the  exercise  of  it 
^j^*^^^   by  that  govemment  be  practically  inconsistent  with 
▼.        the  exercise  of  the  same  power  by  the  States,  their 
^     laws  must  yield  to  the  supremacy  of  the  laws 
of  the  United  States.'    Meade^s  case  is  an  exam* 
pie  of  the  application  of  the  same  principle  to  the 
very  question  now  before  the  Court/    Is  it  possible 
that  Congress  meant  to  give  power  to  a  State  Courts 
without  naming  the  Court,  or  granting  the  power  in 
express  terms  ?    The  exercise  of  this  jurisdiction 
by  a  State  Court  Martial  would  either  oust  the  Uni- 
ted States'  Courts  of  their  jurisdiction,  or  might  sub- 
ject the  alleged  delinquents  to  be  twice  tried  and  pu- 
nished for  the  same  oiTence.     If  the  State  Court 
could  try  them,  the  Governor  of  the  State  could 
pardon  them  for  an  offence  committed  against  the 
laws  of  the  United  States.    There  is,  in  various 
particulars,  a  manifest  repugnancy  between  the  two 
laws.    They  are  in  direct  collision;    and,  conse* 
quently,  the  State  law  is  void.    Again ;  if  the  State 
of  Pennsylvania  had  power  to  pass  the  act  of  the 
28th  of  March,  1814,  or  the  21st  section  of  that 
act,  it  was  superseded  by  the  act  of  Congress  of  the 
18th  of  April,  1814,  c.  670.,  occupying  the  same 
ground,  and  making  a  more  complete  provision  on 
the  same  subject.    These  two  laws  are  still  more 
manifestly  repugnant   and   inconsistent  with  each 
other.     Again ;  if  the  State  law  was  constitutional, 
and- not  superseded  by  the  act  of  Congress  of  the 
18th  of  April,  1814,  c  670.  still  the  treaty  of  peace 

a  Liriiigiton  v.  Van  logen,  9  Jbfciu.  iZep.  607. 565.  675. 
h  6  HalPi  Lkw  Jaum.  536. 
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betureen  the  United  States  and  Great  Britain,  ratified      i820; 
in  February,  1815,  suspended  and  abrogated  all  pro-    Hcavton 
ceedings  under  the  State  law,  Moore. 

Mr.  C.  J.  IngersoU  and  Mr.  Rogers,  contra,  in- 
sisted, that  there  were  many  cases  in  which  the  laws 
of  the  United  States  are  carried  into  effect  by  State 
Courts  and  State  officers;  that  this  was  contempila- 
ted  by  the  framers  of  the  constitution ;  that  thit 
Governor  of  Pennsylvania,  by  whom  the  Court 
Martial,  in  the  present  case,  was  summoned,  is  the 
commander  in  chief  of  the  militia  of  that  State,  ex- 
cept when  called  into  the  actual  service  of  the  Uni- 
ted States.  The  militia  drafted  in  pursuance  of 
the  requisition  of  the  President  were  not  in  actual 
service,  until  mustered,  and  in  the  pay  of  the  United 
States ;  until  they  reached  the  place  of  rendezvous, 
and  were  put  uifder  the  command  of  the  United 
States'  officers.  It  is  not  the  requisition,  but  the 
obedience  to  the  requisition,  which  makes  the  per- 
sons drafted  amenable  to  martial  law,  as  a  part  of 
she  military  force  of  the  Union.  When  the  con- 
stitution speaks  of  the  power  of  ^^  calling  forth^'  the 
militia,  it  means  an  effectual  calling.  The  plaintiff 
was  called^  but  not  c(dled  forth.  The  power  in- 
vested in  Congress,  is  to  determine  in  what  mode 
the  requisition  ishall  be  made;  how  the  quota  of 
each  State  is  to  be  apportioned ;  from  what  States 
requisitions  shall  be  made  in  particular  cases ;  and 
by  what  process  the  call  is  to  be  enforced.  Con- 
gress not  having  directed  the  mode  by  which  Courts 
Martial  are  to  be  summoned  and  held  for  the  pur- 
pose of  ettforcing  it,  the  States  have  a  constitutional 
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1890.  authority  to  supply  the  omission.  Before  this 
UoQstoD  Court  proceeds  to  declare  the  State  law  made  for 
Mom  ^^^^  purpose  to  be  void,  it  must  be  satisfied,  beyond 
all  doubt,  of  its  repugnancy  to  the  constitution/ 
The  case  must  fall  within  some  of  the  express  pro- 
hibitory clauses  of  the  constitution,  or  some  of  its 
clearly  implied  prohibitions.  It  must  not  be  the  ex- 
ercise of  a  political  discretion  with  which  the  legis- 
lature is  invested,  for  that  can  never  become  the  sub- 
ject of  judicial  cognizance.  It  is  insisted,  that  the 
power  of  Congress  over  the  militia  is  a  concurrent, 
and  not  an  exclusive  power.  All  powers,  which  pre- 
viously existed  in  the  States,  and  which  are  not  ex- 
pressly delegated  to  the  United  States,  are  reserved.* 
The  power  of  making  laws  on  the  subject  of  the 
militia  is  not  prohibited  to  the  States,  and  has  always 
been  exercised  by  them.  The  necessity  of  a  con- 
current jurisdiction  in  certain  cases  results  from  the 
peculiar  division  of  the  powers  of  sovereignty  in  our 
government;  and  the  principle,  that  all  authorities  of 
which  the  States  are  not  expressly  devested  in  favour 
of  the  Union,  or  the  exercise  of  which,  by  the 
States,  would  be  repugnant  to  those  granted  to  the 
Union,  are  reserved  to  the  States,  is  not  only  a  the- 
oretical consequence  of  that  division^  but  is  clearly 
admitted  by  the  whole  tenor  of  the  constitution. 
The  cotemporaneous  construction  of  the  constitu*" 

a  Calder  et  ux.  t.  Ball  et  ux.  3  Datt.  399.  Emerick  v. 
Harrii,  1  Binney^  416.  483.  6  Cramch,  87.  Cooper  v.  Tel- 
fair, 4  Do//.  14.  18. 

h  Livingston  et  al.  y.  Van  IngeD,  9  Johm.  Atp.  601.  566* 
573.  9i  Hq.    1  T\tek*  Bl.  Om.  Appx.  308. 
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tion,  by  those  who  supported  its  adoption,  supposes  isso 
the  power  in  question  to  be  concurrent,  and  not  ex- 
clusiFe/  The  power  of  the  States  over  tlie  militia 
is  not  taken  away ;  it  existed  in  them  before  the  es- 
tablishment of  the  constitution,  and  there. being  no 
negative  clause  prohibiting  its  exercise  by  them,  it 
still  resides  in  the  States,  so  far  as  an  exercise  of  it 
by  them  is  not  absolutely  repugnant  to  the  authority 
of  the  Union.  Before  the  militia  are  actually  em- 
ployed in  the  service  of  the  United  States,  Congress 
has  only  a  power  concurrent  with  that  of  the  States, 
to  provide  for  organizing,  arming,  and  disciplining 
them.  The  authority  of  appointing  the  officers  and 
training  the  militia,  is  expressly  reserved  to  the  States, 
because,  in  these  respects,  it  was  intended  that  they 
should  have  an  exclusive  power.  So,  also,  Congress 
has  the  exclusive  power  of  governing  such  part  of 
the  militia  as  may  be  actually  employed  in  the  ser- 
vice of  the  United  States  ;  but  not  until  it  is  thus 
actually  employed.  The  power  of  governing  the 
militia,  is  the  power  of  subjecting  it  to  the  rules  and 
articles  of  war.  Bnt  it  is  a  principle  manifestly 
implied  in  the  constitution,  that  the  militia  cannot 
be  subjected  to  martial  law,  except  when  in  actual 
service,  in  time  of  war,  rebellion,  or  invasion/  It 
necessarily  results  from  the  circumstance  of  the 
power  of  making  provision  for  organizing,  arming, 
and  disciplining  the  militia  b(^ing  concurrent,  that  if 

a  LeiUrs  of  Publius.  or  Hie  Federalist^  Nos.  27.  32.     Debates 

in  the  Virginia  Convention,  272.  284.  2SG.  298. 

b  1   Tucker's  £1,  Com,  213.     Daflicld  v.  Smith,  6  Binneii, 
306. 
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1820.  Congress  has  not  legislated  upon  any  part  of  the 
subject,  the  States  have  a  right  to  supply  the  omis- 
sion. This  right  has  been  exerdsed,  in  the  present 
case,  in  aid  of,  and  dot  in  hostility  to,  the  federal  au- 
thority. The  fines  which  are  collected  under  the 
law,  are  not  appropriated  to  the  use  of  the  State, 
but  are  to  be  paid  into  the  treasury  of  the  Union. 
The  power  of  making  uniform  laws  of  naturaliza- 
tiou  is  different  from  that  now  under  consideration. 
The  power  of  naturalization  is  an  authority  granted 
to  the  Union,  to  which  a  similar  authority  in  the 
States  would  be  absolutely  and  totally  repugnant 
A  naturalized  citizen  of  one  State  would  be  entitled 
to  all  the  privileges  of  a  citizen  in  every  other  State, 
and  the  greatest  confusion  would  be  produced  by  a 
variety  of  rules  on  the  subject.  But  even  naturali- 
zation has  been  sometimes  held  to  be  a  power  residing 
concurrently  in  the  Union  and  the  States,  and  to  be 
exercised  by  the  latter  in  such  a  way  as  not  to 
contravene  the  rule  established  by  the  Union.''  But 
in  the  present  case,  the  State  law  is  not  inconsistent 
with  the  act  of  Congress.  It  comes  in  aid  of  it 
It  supplies  its  defects,  and  remedies  its  imperfections. 
It  co-operates  with  it  for  the  promotion  of  the  same 
end.  The  offence  which  b  made  punishable  by  the 
State  law,  is  an  offence  against  the  State,  as  well  as 
the  Union.  It  being  the  duty  of  the  State  to  fur- 
nish its  quota,  it  has  a  right  to  compel  the  drafted 
militia  to  appear  and  march.  CaUing  the  mititia 
forthj  and  governing  them  after  they  are  in  actual  ser- 


a  Collet  T.  Collet,  2  Doll.  291.  296. 
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vice,  are  two  distioct  things.  A  State  law,  acting  isto. 
upon  the  militia  before  they  have  entered  into  the 
actual  service  of  the  Union,  is  so  far  from  interfering 
with  the  power  of  Congress  to  legislate  on  the  same 
subject,  that  it  may  have,  and,  we  contend,  that  it 
does  have,  in  the  present  case,  a  powerful  efiect  in 
aid  of  the  national  authority.  But  it  would  be  al- 
most impossible  for  the  State  to  enact  a  law  concern- 
ing the  militia,  after  they  are  in  the  actual  service  of 
the  United  States,  which  would  not  be  irreconcila- 
ble with  the  authority  of  the  latter.  Even  supposing 
that  Confess  should  pass  a  law  inflicting  one  pe- 
nalty for  disobedience  to  the  call,  and  the  State  in- 
flict another,  they  would  still  both  co-operate  to  the 
same  end.  In  practice,  the  delinquent  could  not  be 
punished  twice  for  the  same  oflence ;  but  there  would 
be  no  theoretical  repugnancy  between  the  two  laws. 
Congress,  in  the  statutes  enacted  by  them,  have  not 
intended  to  com])el  citizens  enrolled  in  the  militia  to 
enter  into  the  actual  service  of  the  United  States. 
It  is  not  a  cx>nscription ;  but  a  draft,  with  the  option 
to  the  individual  to  be  excused  from  a  specific  per- 
formance of  the  duty  by  the  payment  of  a  pecuniary 
composition.  The  acts  of  Congress  are  defective 
in  not  providing  how,  or  by  whom,  Courts  Martial 
shall  be  held,  for  tlie  trial  of  delinquents,  and  the 
collection  of  these  pecuniary  penalties.  The  State 
legislature,  acting  with  a  sincere  desire  to  promote 
the  objects  of  the  national  government,  supplied 
these  defects,  by  adding  such  details  as  were  indis- 
pens2(bly  necessary  to  execute  the  acts  of  Congress^ 
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1820.      There  is,  then,  a  perfect  harmony  between  the  twa 
laws. 

The  judgment  of  the  Court  was  delivered  at  the 
prescmt  term,  .by  Mr.  Justice  Washington,  who, 
after  stating  the  facts  of  the  case,  proceeded  as  fol- 
lows : 

There  is  but  one  question  in  this  cause,  and  it  is, 
whether  the  act  of  the  legislature  of  Pennsylvania, 
under  the  authority  of  which  the  plaintiff  in  error 
was  tried,  and  sentenced  to  pay  a  fine,  is  repugnant 
to  the  Constitution  of  the  United  States,  or  not  ? 

But  before  this  question  can  be  clearly  understood, 
it  will  be  necessary  to  inquire,  1.  What  are  the 
powers  granted  to  the  general  government,  by  the 
Constitution  of  the  United  States,  over  the  militia  ? 
and,  2.  To  what  extent  they  have  been  assumed 
and  exercised  ? 

1.  The  constitution  declares,  that  Congress  shall 
have  power  to  provide  for  calling  forth  the  militia 
in  three  specified  cases :  for  organizing,  arming,  and 
disciplining  them ;  and  for  governing  such  part  of 
them  as  may  be  employed  in  the  service  of  the  Uni- 
ted States ;  reserving  to  the  States,  respectively,  the 
appointment  of  the  officers,  and  the  authority  of 
training  the  militia  according  to  the  discipline  pre- 
scribed by  Congress.  It  is  further  provided,  that  the 
President  of  the  United  States  shall  be  commander 
of  the  militia,  when  called  into  the  actual  service  of 
the  United  States. 

2.  After  the  constitution  went  into  operation^ 
Congress  proceeded  by  many  successive  pets  to  ex- 
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ercise  these  powers,  and  to  provide  for  all  the  cases      I820. 
contemplated  by  the  constitution. 

The  act  of  the  2d  of  May,  1792,  which  is  re-en- 
acted almost  verbatim  by  that  of  the  28th  of  Fe- 
bruary, 1795,  authorizes  the  President  of  the  United 
States,  in  case  of  invasion,  or  of  imminent  danger 
of  it,  or  when  it  may  be  necessary  for  executing  the 
laws  of  the  United  States,  or  to  suppress  insurrec- 
tions, to  call  forth  such  number  of  the  militia  of  the 
States  most  convenient  to  the  scene  of  action,  as  he 
may  judge  necessary,  and  to  issue  his  orders  for  that 
purpose,  to  such  officer  of  the  militia  as  he  shall 
think  proper.  It  prescribes  the  amount  of  pay  and 
allowances  of  the  militia  so  called  forth,  and  em- 
ployed in  the  service  of  the  United  States,  and  sub- 
jects them  to  the  rules  and  articles  of  war  applicable 
to  the  regular  troops.  It  then  proceeds  to  prescribe 
the  punishment  to  be  inflicted  upon  delinquents,  and 
the'tribunal  which  is  to  try  them,  by  declaring,  that 
every  officer  or  private  who  should  fail  to  obey  the 
orders  of  the  President,  in  any  of  the  cases  before 
recited,  should  be  liable  to  pay  a  certain  fine,  to  be 
determined  and  adjudged  by  a  Court  Martial,  and  to 
be  imprisoned,  by  a  like  sentence,  on  failure  of  pay- 
ment. The  Courts  Martial  for  the  trial  of  militia, 
are  to  be  composed  of  militia  officers  only,  and  the 
fines  to  be  certified  by  the  presiding  officer  of  the 
court,  to  the  marshal  of  the  district,  and  to  be  levied 
by  him,  and,  also,  to  the  supervisor,  to  whom  the 
fines  are  to  be  paid  over. 

The  act  of  the  18tb  of  April,  1814,  provides,  that 
Courts  Martial,'  to  be  composed  pf  militia  officers 
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1820.  only,  for  the  trial  of  militia,  drafted^  detached  and 
called  forth  for  the  service  of  the  United  States, 
whether  acting  in  conjuaction  with  the  regular 
forces  or  otherwise,  shall,  whenever  necessary,  be 
appointed,  held,  and  conducted  in  the  manner  pre- 
scribed by  the  rules  and  articles  of  war,  for  appoint- 
ing, holding,  and  conducting  Courts  Martial  for  the 
trial  of  delinquents  in  the  army  of  the  United  States. 
Where  the  punishment  prescribed,  is  by  stoppage  of 
pay,  or  imposing  a  fine  limited  by  the  amount  of  pay, 
the  same  is  to  have  relation  to  the  monthly  pay  ex- 
isting at  the  time  the  offence  was  committed.  The 
vesidue  of  the  act  is  employed  in  prescribing  the 
manner  of  conducting  the  trial ;  the  rules  of  evi- 
dence for  the  government  of  the  Court ;  the  time  of 
service,  and  other  matters  not  so  material  to  the  pre- 
sent inquiry.  The  only  remaining  act  of  Congress 
which  it  will  be  necessary  to  notice  in  this  general 
summary  of  the  laws,  is  that  of  the  8th  of  May,  1 792, 
for  establishing  an  uniform  militia  in  the  United 
States.  It  declares  who  shall  be  subject  to  be  en- 
rolled in  the  militia,  and  who  shall  be  exempt ;  what 
arms  and  accoutrements  the  officers  and  privates 
shall  provide  themselves  with ;  arranges  them  into 
divisions,  brigades,  regiments,  battalions,  and  compa- 
nies, in  such  manner  as  the  State  legislatures  may 
direct ;  declares  the  rules  of  discipline  by  which  the 
militia  is  to  be  governed,  and  makes  provision  for 
such  as  should  be  disabled  whilst  in  the  actual  ser- 
vice of  the  United  States.  The  pay  and  subsis- 
tence of  the  militia,  whilst  in  service^  are  provided 
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fbr  by  other  acts  of  Congress,  and  particularly  by      isao. 
one  passed  on  the  third  of  January,  1796. 

The  laws  which  I  have  referred  to,  amount  to  a 
foil  execution  of  the  powers  conferred  upon  Con- 
gress by  the  constitution.  They  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  invasion.  They 
also  provide  for  organizing,  arming,  and  disciplining 
the  militia,  and  for  governing  such  part  of  them  as 
may  be  employed  in  the  service  qf  the  United  States ; 
leaving  to  the  States  respectively,  the  appointment 
of  the  officers,  and  the  authority  of  training  them 
according  to  the  dbeipline  prescribed  by  Congress. 

This  system  may  not  be  formed  with  as  much 
wisdom  as,  in  the  opinion  of  some,  it  might  have 
been,  or  as  time  and  experience  may  hereafter  sug- 
gest But  to  my  apprehension,  the  whole  ground 
of  Congressional  legislation  is  covered  by  the  laws 
referred  to.  The  manner  in  which  the  militia  is  to 
be  organized,  armed,  disciplined,  and  governed,  is 
folly  prescribed ;  provisions  are  made  for  drafting, 
detaching,  and  calling  forth  the  State  quotas,  when 
required  by  the  President  The  President's  orders 
may  be  given  to  the  chief  executive  magistrate  of 
the  State,  or  to  any  militia  officer  he  may  think  pro- 
per ;  neglect,  or  refusal  to  obey  orders,  is  declared  to 
bean  offence  against  the  laws  of  the  United  States, 
and  subjects  the  offender  to  trial,  sentence  and  pu- 
nishment^  to  be  adjudged  by  a  Court  Martial,  to  be 
summoned  in  the  way  pointed  out  by  the  articles 
and  rules  of  war ;  and  the  mode  of  proceeding  to 
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182a  be  observed  by  these,  courts,  is  det^led  with  all  ne* 
cessary  perspicuity. 

If  1  am  not  mistaken  in  this  view  of  the  subject, 
the  way  is  now  open  for  the  examination  of  the 
great  question  in  the  cause.  Is  it  competent  to  a 
Court  Martial,  deriving  its  jurisdiction  under  State 
authority,  to  try,  and  to  punish  militia  men,  drafted, 
detached,  and  called  forth  by  the  President  into  the 
service  of  the  United  States,  who  have  refused,  or 
neglected  to  obey  the  call  ? 

In  support  of  the  judgment  of  the  Court  below,  I 
understand  the  leading  arguments  to  be  tho  two  fol- 
lowing: I.  That  militia  men,  when  called  into  the 
service  of  the  United  States  by  the  President's  orders, 
communicated  either  to  the  executive  magistrate,. or 
to  any  inferior  militia  oflScer  of  a  State,  are  not  to 
be  considered  as  being  in  the  service  of  the  United 
States  until  they' are  mustered  at  the  place  of  ren- 
dezvous. If  this  be  so,  then,  2dly.  The  State  re- 
tains aright,  concurrent  with  the  government  of  the 
United  States,  to  punish  his  delinquency.  It  is  ad- 
mitted on  the  one  side,  that  so  long  as  the  militia  are 
acting  under  the  military  jurisdiction  of  the  State  to 
which  they  belong,  the  powers  of  legislation  over 
them  are  concurrent  in  the  general  and  State  govern* 
ment.  Congress  has  power  to  provide  for  organi- 
zing, arming,  and  disciplining  them  ;  and  this  power 
being  unlimited,  except  in  the  two  particulars  of 
officering  and  training  them,  according  to  the  disci- 
pline to  be  prescribed  by  Congress,  it  may  be  exer- 
cised to  any  extent  that  may  be  deemed  necessary 
by  Congress.    But  as  State  militia,  the  power  of 
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the  State  governments  to  legislate  on  the  same  sub-  ^em 
jeets,  having  existed  prior  to  the  formation  of  the 
constitution,  and  not  having  been  prohibited  by  that 
instrument,  it  remains  with  the  States,  subordinate 
nevertheless  to  the  paramount  law  of  the  general 
government,  operating  upon  the  same  subject.  On 
the  other  side,  it  is  cx)nceded,  that  after  a  detachment 
of  the  militia  have  been  called  forth,  and  have  en- 
tered into  the  service  of  the  United  States,  the  au- 
thority of  the  general  government  over  such  detach- 
ment is  exclusive.  This  is  also  obvious.  Over  the 
national  militia,  the  State  governments  never  had, 
or  could  have,  jurisdiction.  None  such  is  conferred 
by  the  constitution  of  the  United  States;  conse- 
guently,  none  such  can  exist. 

'1  he  first  qu'  stiou  then  is,  at  what  time,  and  under 
what  circumstances,  does  a  portion  of  militia,  draft- 
ed, detached,  and  called  forth  by  the  President,  en- 
ter into  the  servic-  of  the  United  States,  and  change 
their  character  from  State  to  National  militia? 
That  Congress  might  by  law  have  fixed  the  period, 
by  confining  it  to  the  draft ;  the  order  given  to  the 
Chief  Magistrate,  or  other  militia  officer  of  the  State; 
10  the  arrival  of  the  men  at  the  place  of  rendezvous; 
or  to  any  other  circumstance,  I  can  entertain  no 
doubt  This  would  certainly  be  included  in  the 
more  extensive  powers  of  calling  forth  the  militia, 
organizing,  arming,  disciplining,  and  governing 
them.  But  has  Congress  made  any  declaration  on 
Ab  subject,  and  in  what  manner  is  the  will  of  that 
body,  as.expressed  in  the  before  mentioned  laws,  to 
be  construed?    It  must  be  <;onceded,  that  there  is 
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^^^      no  law  of  the  United  States  which  declares  in  ex- 
press terms,  that  the  organizing,  arming,  and  equip- 
ping a  detachmtnit.  on  the  order  of  the  President  to 
the  State  militia  officers,  or  to  the  militia  men  per- 
sonally, places  them  in  the  service  of  the  United 
States.     It  is  true,  th^t  the  refusal  or  neglect  of  the 
militia  to  obey  the  orders  of  the  President,  is  de- 
clared to  be  an  offence  against  the  United  StateSf 
and  subjects  the  offender  to  a  certain  prescribed  pu« 
nishment.    But  this  flows  from  the  power  bestowed 
upon  the  general  government  to  call  them  forth ;  and, 
consequehtly,  to  punish  disobedience  to  a  legal  or- 
der; and  by  no  means  proves,  that  the  call  of  the 
President  places  the  detachment  in^  the  service  of  the 
United  States.    But  although  Congress  has  been 
less  explicit  on  this  subject  than  they  might  have 
been,  and  it  could  be  wished  they  had  been,  I  am, 
nevertheless,  of  opinion,  that  a  fair  construction  of 
the  different  militia  laws  of  the  United  States,  will 
lead  to  a  conclusion,  that  something  more  than  or- 
ganizing and  equipping  a  detachment,  and  ordering 
it  into  service,  was  considered  as  necessary  to  place 
the  militia  in  the  service  of  the  United  Suites.    That 
preparing  a  detachment  for  such  service,  does  not 
place  it  in  the  service,  is  clearly  to  be  collected  from 
the  various  temporary  laws  which  have  been  passed, 
authorizing  the  President  to  require  of  the  State  ex- 
ecutives  to  organize,  arm,  and  equip  their  State 
quotas  of  militia  for  the  service  of  the  United  States. 
Because  they  all  provide  that  the  requisition  shall  be 
to  hold  such  quotas  in  readiness  to  march  at  a  mo- 
liiettt'3  warning ;  and  some,  if  not  all  of  them,,  au- 
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ihoiize  the  President  to  call  into  actual  service  any  1820. 
part,  or  the  whole  of  said  quotas,  or  detachments ; 
clearly  distinguishing  between  the  orders  of  the 
President  to  organize j  and  hold  the  detachments  in 
readiness  for  service^  and  their  entering  into  service. 
The  act  of  the  28th  of  February,  1 795,  declares, 
that  the  militia  employed  in  the  service  of  the  United 
States,  shall  receive  the  same  pay  and  allowance  as 
the  troops  of  the  United  States,  and  shall  be  subject 
to  the  same  rules  and  articles  of  war.  The  provi- 
sions made  for  disabled  militia  men,  and  for  their 
families,  in  case  of  their  death,  are,  by  other  laws, 
confined  to  such  niilitia  as  are,  or  have  been,  in  actual 
service.  There  are  other  laws  which  seem  very 
strongly  to  indicate  the  time  at  which  they  are  con- 
sidered as  being  in  service.  Thus,  the  act  of  the 
28th  of  February,  1796,  declares,  that  a  militia  man 
called  into  the  service  of  the  United  States,  shall  not 
be  compelled  to  serve  more  than  three  months  (ifter 
his  arrival  at  the  place  of  rendezvous^  in  any  one 
year.  The  8th  section  of  the  act  of  the  1 8th  of 
April,  1814,  declares,  that  the  militia,  when  called 
into  the  service  of  the  United  States^  if,  in  the  Presi- 
dent's opinion,  the  public  interest  requires  it,  may  be 
compelled  to  serve  for  a  term  not  exceeding  six 
months,  after  their  arrival  at  the  place  of  rendezvous^ 
in  any  one  year ;  and  by  the  10th  section,  provision  is 
made  for  the  expenses  which  miay  be  incurred  by 
marching  the  militia  to  their  places  of  rendezvouSj 
in  pursuance  of  a  requisition  of  the  President,  and 
they  are  to  be  adjusted  and  paid  in  like  manner  as 
t^ote  iacurred  after  tb^  arrival  at  the  rendlezvous* 
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i!!l2Lv  '^^®  ^  section  of  the  act  of  the  2d  of  January^ 
1795,  provides,  that  whenever  the  militia  shall  be 
called  into  the  actual  service  of  the  United  States, 
their  pay  shall  be  deemed  to  commence^om  the  day 
of  their  appearing  at  the  place  of  battalion^  regunen- 
talf  or  brigade  rendezvous^  allowing  a  day's  pay  and 
ration  for  every  15  miles  from  their  homes  to  said 
rendezvous. 

From  this  brief  summary  of  the  laws,  it  would 
seem,  that  actual  service  was  considered  by  Con- 
gress as  the  criterion  of  national  militia ;  and  that 
the  service  did  not  commence  until  the  arrival  of  the 
militia  at  the  place  of  rendezvous.  That  is  the 
terminus  a  quoj  the  service,  the  pay,  and  subjection 
tp  the  articles  of  war,  are  to  commence  and  con- 
tinue. If  the  service,  in  particular,  is  to  continue 
for  a  certain  length  of  time,  from  a  certain  day,  it 
would  seem  to  follow,  almost  conclusively,  that  the 
service  commenced  on  that,  and  not  on  some  prior 
day.  And,  indeed,  it  would  seem  to  border  some- 
what upon  an  absurdity,  to  say,  that  a  militia  man 
was  in  the  service  of  the  United  States  at  any  time> 
who,  so  far  from  entering  into  it  for  a  single  moment, 
had  refused  to  do  so,  and  who  never  did  any  act  to 
connect  him  with  such  service.  It  has  already  been 
admitted,  that  if  Congress  had  pleased  so  to  declare, 
a  militia  man,  called  into  the  service  of  the  United 
States,  might  have  been  held  and  considered  as  being 
constructively  in  that  service,  though  not  actually 
so ;  and  might  have  been  treated  in  like  manner  as 
if  he  had  appeared  at  the  place  of  rendezvous.  But 
Congress  has  not  so  declaj  sd,  nor  have  they  made 
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any  provision  applicable  to  such  a  case ;  on  the  con-       ^®^^* 
trarj,  it  would  appear,  that  a  fine  to  be  paid  by  the    Houstoa 
delinquent  militia  man,  was  deemed  an  equivalent     Moore, 
for  his  services,  and  an  atonement  for  his  disobedi- 
ence. 

If,  then,  a  militia  man,  called  into  the  service  of 
the  United  States,  shall  refuse  to  obey  the  order,  and 
is,  consequently,  not  to  be  considered  as  in  the  ser- 
vice of  the  United  States,  or  removed  from  the  mili- 
tary jurisdiction  of  the  state  to  which  he  belongs, 
the  next  question  is,  is  it  competent  to  the  State  to 
provide  for  trying  and  punishing  him  for  his  disobe- 
dience, by  a  Court  Martial,  deriving  its  authority 
under  the  State  f  It  may  be  admitted  at  once,  that 
the  militia  belong  to  the  States,  respectively,  in 
which  they  are  enrol W,  and  that  they  are  subject,' 
both  «in  their  civil  and  military  capacities,  to  the 
jurisdiction  and  laws  of  such  State,  except  so  far  as 
those  laws  are  controlled  by  acts  of  Congress  con- 
stitutionally made.  Congress  has  power  to  provide 
for  organizing,  arming,  and  disciplining  the  militia ; 
and  it  is  presumable,  that  the  framers  of  the  consti^ 
tution  contemplated  a  full  exercise  of  all  these  pow- 
ers. Nevertheless,  if  Congress  had  declined  to  ex- 
ercise them,  it  was  competent  to  the  State  govern- 
ments to  provide  for  organizing,  arming,  and  disci- 
plining their  respective  militia,  in  such  manner  as 
they  might  think  proper.  But  Congress  has  pro- 
vided, for  all  these  subjects,  in  die  way  which  that 
body  must  have  supposed  the  best  calculated  to  pro- 
mote the  general  welfare,  and  to  provide  for  the  na- 
tional defence.    After  this,  can  the  State  govem- 
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J^^^  ments  enter  upon  the  same  ground — ^provide  for  the 
same  objects  as  they  may  think  proper,  and  punish 
in  their  own  way  violations  of  the  laws  they  have 
so  enacted?  The  affirmative  of  this  question  is 
asserted  by  the  defendant's  counsel,  who,  it  is  under- 
stood, contend,  that  unless  such  State  laws  are  in 
direct  contradiction  to  those  of  the  United  States, 
they  are  not  repugnant  to  the  Constitution  of  the 
United  States. 

From  this  doctrine,  I  must,  for  one,  be  permitted 
to  dissent.  The  two  laws  may  not  be  in  such 
absolute  opposition  to  each  other,  as  to  render 
the  one  incapable  of  execution,  without  violating 
the  injunctions  of  the  other ;  and  yet,  the  will  of 
the  one  legislature  may  be  in  direct  collision  with 
that  of  the  other.  This  wiil  is  to  be  discovered  as 
4vell  by  what  the  legislature  has  not  declared,  as  by 
what  they  have  expressed.  Congress,  for  example, 
has  declared,  that  the  punishment  for  disobedience 
of  the  act  of  Congress,  shall  be  a  certain  fine;  if  that 
provided  by  the  State  legislature  for  the  same  offence 
be  a  similar  fine,  with  the  addition  of  imprisonment 
or  death,  the  latter  law  would  not  prevent  the  for- 
mer from  being  carried  into  execution,  and  may  be 
said,  therefore,  not  to  be  repugnant  to  it.  But  surely 
the  will  of  Congress  is,  nevertheless,  thwarted  and 
opposed. 

This  question  does  not  so  much  involve  a  contest 
for  power  between  the  two  governments,  as  the 
rights  and  privileges  of  the  citizen,  secured  to  him 
by  the  Constitution  of  the  United  States,  the  benefit 
9f  which  he  may  lawfully  claim. 
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If,  in  a  specified  case,  the  people  have  thought  ^  J^^ 
proper  to  bestow  certain  powers  on  Congress  as  the 
safest  depositary  of  them,  and  Congress  has  legis- 
lated within  the  scope  of  them,  the  people  have  rea- 
son to  complain  that  the  same  powers  should  be  ex- 
ercised at  the  same  time  by  the  State  legblatures. 
To  subject  them  to  the  operation  of  two  laws  upon 
the  same  subject,  dictated  by  distinct  wills,  particu- 
larly in  a  case  inflicting  pains  and  penalties,  is,  to 
my  apprehension,  something  very  much  like  oppres- 
sion, if  not  worse.  In  short,  I  am  altogether  inca- 
pable of  comprehending  how  two  distinct  wills  can, 
at  the  same  time,  be  exercised  in  relation  to  the 
same  subject,  to  be  efiectual,  and  at  the  same  time 
compatible  with  each  other.  If  they  correspond  in 
every  respect,  then  the  latter  is  idle  and  inoperative ; 
if  they  differ,  they  must,  in  the  nature  of  things, 
oppose  each  other,  so  far  as  they  do  differ.  If  the 
one  imposes  a  certain  punishment  for  a  certain  of- 
fence, the  presumption  is,  that  this  was  deemed  suf- 
ficient, and,  under  all  circumstances,  the  only  proper 
one.  If  the  other  legislature  impose  a  different 
punishment,  in  kind  or  degree,  I  am  at  a  loss  to  con- 
ceive how  they  can  both  consist  harmoniously  to- 
gether. 

I  admit  that  a  legislative  body  may,  by  different 
laws,  impose  upon  the  same  person,  for  the  same 
offence,  different  and  cumulative  punishments;  but 
then  it  is  the  will  of  the  same  body  to  do  so,  and  the 
second,  equally  with  the  first  law,  is  the  will  of  that 
body.  There  is,  therefore,  and  can  be,  no  opposition 
of  wills.    But  the  case  is  altogether  different^  where 
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182a.      the  laws  flow  from  the  wills  of  distinct,  co-ordinate 
bodies. 

This  course  of  reasoning  is  intended  as  an  answer 
to  what  I  consider  a  novel  and  unconstitutional  doc- 
trine, that  in  cases  where  the  State  governments 
have  a  concurrent  power  of  legislation  with  the  na* 
tional  government,  thej  may  legislate  upon  any  sub- 
ject on  which  Congress  has  acted,  provided  the  two 
laws  are  not  in  terms,  or  in  their  operation,  contradic- 
tory and  repugnant  to  each  other* 

Upon  the  subject  of  the  militia,  Congress  has  ex- 
ercised the  powers  conferred  on  that  body  by  the 
constitution,  as  fully  as  was  thought  right,  and  ha^ 
thus  excluded  the  power  of  legislation  by  the  States 
on  these  sul^ects,  except  so  far  as  it  has  been  per- 
mitted by  Congress ;  although  it  should  be  conceded, 
that  important  provisions  have  been  omitted,  or  that 
others  which  have  been  made  might  have  been  more 
extended,  or^more  wisely  devised. 
,  There  still  remains  another  question  to  be  consir 
dered,  which  more  immediately  involves  the  merits 
of  this  cause.  Admit  that  the  legislature  of  Pennsyl- 
vania could  not  constitutionally  legislate  in  respect 
to  delinquent  militia  men,  and  to  prescribe  the  pu- 
nishment to  which  they  should  be  subject,  had  the  State 
Court  Martial  jurisdiction  over  the  subject,  so  as  to 
enforce  the  la  ws  of  Congress  against  thesedelinquents  ? 

This,  it  will  be  seen,  is  a  different  question  from 
that  which  has  been  just  examined.  That  respects 
thejK>wer  of  a  State  legislature  to  legislate  upon  a 
subject,  on^which  Congress  has*  declared  its  will. 
Thiseonperns  the  juri^aicdoQ'itf  a  State  military  tri-. 
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bunal  to  adjudicate  in  a  case  which  depends  on  a      isso. 
law  of  Congress,  and  to  enforce  it. 

It  has  been  already  shown  that  Congress  has  pre- 
scribed the  punishment  to  be  inflicted  on  a  militia 
man  detached  and  called  forth,  but  who  has  refused 
to  march ;  and  has  also  provided  that  Courts  Martial 
for  the  trial  of  such  delinquents,  to  be  composed  of 
militia  ofiScers  only,  shall  be  held  and  conducted  in 
the  manner  points  out  by  the  rales  and  articles  of 
war. 

That  Congress  might  have  vested  the  exclusive 
jurisdiction  in  Courts  Martial  to  be  held  and  con- 
ducted as  the  laws  of  the  United  States  have  pre- 
scribed^ will,  I  presume,  hardly  be  questioned.  The 
offence  to  be  punished  grows  out  of  the  constitution 
and  laws  of  the  United  States,  and  is,  therefore,  clearly 
a  case  which  might  have  been  withdrawn  from  the 
concurrent  jurisdiction  of  the  State  tribunals.  But 
an  exclusive  jurisdiction  is  not  given  to  Courts  Mar- 
tial, deriving  their  authority  under  the  national  go- 
vernment) by  express  words: — ^th6  question  then  (and 
I  admit  the  difficulty  of  it)  occurs,  is  this  a  case  in 
which  the  State  Courts  Martial  could  exercise  juris- 
dictioil  ? 

Speaking  upon  the  subject  of  the  federal  judiciary, 
the  Federakit  distinctly  asserts  the  doctrme,  that  tlie 
United  States,  in  the  course  of  legislation  upon  the 
objects  entrusted  to  their  direction,  may  commit  the 
decision  of  causes  arbing  upon  a  particular  regula- 
tion to  the  federal  Courts  solely,  if  it  should  be 
deemed  expedient ;  yet  that  in  every  case,  in  which 
the  State  tribunals  should  not  be  expressly    ex- 
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iBso.  eluded  by  the  acts  of  the  national  legislature,  they 
would,  of  course,  take  cognizance  of  the  causes  to 
which  those  acts  might  give  birth.' 

I  can  discover,  I  confess,  nothing  unreasonable  in 
this  doctrine ;  nor  can  I  perceive  any  inconvenience 
which  can  grow  out  of  it,  so  long  as  the  power  of 
Congress  to  withdraw  the  whole,  or  any  part  of  those 
cases,  from  the  jurisdiction  of  the  State  Courts,  is,  as 
I  think  it  must  be,  admitted. 

The  practice  of  the  general  government  seems 
strongly  to  confirm  this  doctrine ;  for  at  the  first  ses- 
sion of  Congress  which  commenced  after  the  adop- 
tion of  the  constitution,  the  judicial  system  was 
formed ;  and  the  exclusive  and  concurrent  jurisdic- 
tion conferred  upon  the  Courts  created  by  that  law, 
were  clearly  distinguished  and  marked;  showing 
that,  in  the  opinion  of  that  body,  it  was  not  suffi- 
ciisnt  to  vest  an  exclusive  jurisdiction,  where  it  was 
deemed  proper,  merely  by  a  grant  of  jurisdiction 
generially.  In  particular,  this  law  grants  exclusive 
jurisdiction  to  the  Circuit  Courts  of  all  crimes  and 
offences  cognizable  under  the  authority  of  the  United 
States,  except  where  the  laws  of  the  United  States 
should  otherwise  provide;  and  this  will  account  for 
the  proviso  in  the  act  of  the  24th  of  February,  1807, 
ch.  75.,  concerning  the  forgery  of  the  notes  of 
the  Bank  of  the  United  States,  ^^  that  nothing  in 
that  act  contained  should  be  construed  to  deprive 
the  courts  of  the  individual  States  of  jurisdic- 
tion under  the  laws  of  the  several  States  over 
offences  made  punishable  by  that  act."  A  similar 
proviso  b  to  be  found  in  the  act  of  the  21st  of  April, 

a  iMert  of  Pui/tW,  or  the  FeieralUt.    Ab.  82. 
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1806,  ch.  49,,  concerning  the  counterfeiters  of  i820. 
the  current  coin  of  the  United  States.  It  is  clear 
that,  in  the  opinion  of  Congress,  this  saving  was 
necessary  in  order  to  authorize  the  exercise  of 
concurrent  jurisdiction  by  the  State  Courts  over 
those  ofTences  ;  and  there  can  be  very  little  doubt  but 
that  this  opinion  was  well  founded.  The  judiciary 
act  had  vested  in  the  federal  courts  exclusive  juris- 
diction of  all  offences  cognizable  under  the  authority 
of  the  United  States,  unless  where  the  laws  of  the 
United  States  should  otherwise  direct.  The  States 
could  not,  therefore,  exercise  a  concurrent  jurisdic- 
tion in  those  cases,  without  comings  into  direct  col- 
lision with  the  laws  of  Congress.  But  by  these  sa- 
vings Congress  did  provide,  that  the  jurisdiction  of 
the  federal  Courts  in  the  specified  cases  should  not 
be  exclusive  ;  and  the  concurrent  jurisdiction  of  the 
State  Courts  was  instantly  restored,  so  far  as,  under 
State  authority,  it  could  be  exercised  by  them. 

TJiere  are  many  other  acts  of  Congress  which  per- 
mit jurisdiction  over  the.  offences  therein  described, 
to  be  exercised  by  State  magistrates  and  Courts ;  not, 
I  presume,  because  such  permission  was  considered 
to  be  necessary  under  the  constitution,  in  order  to  vest 
a  concurrent  jurisdiction  in  those  tribunals :  but  be- 
cause, without  it,  the  jurisdiction  was  exclusively 
vested  in  the  national  Courts  by  the  judiciary  act,  and 
consequently  could  not  be  otherwise  exercised  by 
the  State  Courts.  For  I  hold  it  to  be  perfectly  clear, 
that  Congress  cannot  confer  jurisdiction  upon  any 
Courts,  but  such  as  exist  undei^  the  constitution  and 
laws  of  the  United  States,  although  the  State  Courts 
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im  may  exercise  jurisdiction  on  cases  authorized  by  the 
laws  of  the  State,  and  not  prohibited  by  the  exclusive 
jurisdiction  of  the  federal  Courts. 

What,  then,  b  the  real  object  of  the  law  of  Penn<* 
sylvania  which  we  are  considering  ?  I  answer,  to 
confer  authority  upon  a  State  Court  Martial  to  en* 
force  the  laws  of  the  United  ^tes  against  delinquent 
militia  men,  who  had  disobeyed  the  call  of  the  Pre^ 
sident  to  enter  iqto  the  service  of  the  United  States; 
for,  except  the  provisions  for  vesting  this  jurisdiction 
jn  such  a  Court,  this  act  is,  in  substance,  a  re-enact- 
ment of  the  acts  of  Conigress,  as  to  the  description  of 
the  offeqce,  the  nature  and  extent  of  the|)udishment, 
and  the  collection  and  appropriation  of  the  fines  im- 


Why  might  Qot  this  Court  Martial  exercise  the  au« 
thority  thus  vested  in  it  by  this  law  ?  As  to* 
crimes  and  ojQfences  against  the  United  States,  the 
law  of  Congress  had  vested  the  cognizance  of  them 
exclusively  in  the  federal  Courts.  The  State  Courts, 
therefore,  could  exercise  no  jurisdiction  whatever 
over  such  offences,  unless  where,  in  particular  cases, 
other  laws  of  the  United  States  had  otherwise  pro- 
vided ;  and  wherever  such  provision  was  made,  the 
claim  of  exclusive  jurisdiction  to  the  particular  cases 
was  withdrawn  by  the  United  States,  and  the  con- 
current jurisdiction  of  the  State  Courts  was  eo  instaMi 
restored,  not  by  way  of  girant  from  t|ie  national  go- 
vernment, but  by  the  removal  of  a  disability  before 
Imposed  ttpon  the  Sta^  tribunals. 

But  military  offences  are  not  included  in  the  act 
of  Congress,  xxmferring  jurisdiction  iipon  the  Circuit 
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and  District  Courts ;  no  person  has  ever  contended  isso. 
that  such  offences  are  cognizable  before  the  common 
law  Courts.  The  militia  laws  have,  therefore,  pro- 
Tided,  that  the  offence  of  disobedience  to  the  Pre- 
sident's call  upon  the  militia,  shall  be  cognizable  by 
a  Court  Martial  of  the  United  States;  but  an  ex- 
clusive cognizance  is  not  conferred  upon  that  Court, 
as  it  had  been  upon  the  common  law  Courts  as  to 
other  offences,  by  the  judiciary  act.  It  follows,  then, 
as  I  conceive,  that  jurisdiction  over  this  offence  re- 
mains to  be  concurrently  exercised  by  the  national 
and  State  Courts  Martial,  since  it  is  authorized  by 
the  laws  of  the  State,  and  not  prohibited  by  those  of 
the  United  States.  Where  is  the  repugnance  of  the 
one  law  to  the  other?  The  jurisdiction  was  clearly 
concurrent  over  militia  men,  not  engaged  in  the  ser- 
vice of  the  United  States ;  and  the  acts  of  Congress 
have  not  disturbed  this  state  of  things,  by  asserting 
an  exclusive  jurisdiction.  They  certainly  have  not 
done  so  in  terms ;  and  I  do  not  think  that  it  can  be 
made  out  by  any  fair  construction  of  them.  The 
act  of  1795  merely  declares,  that  this  offence  shall 
be  tried  by  a  Court  Martial  This  was  clearly  not 
exclusive ;  but,  on  the  contrary,  it  would  seem  to 
import,  that  such  Court  might  be  held  under  nation* 
all  or  State  authority. 

The  act  of  1814  does  not  render  the  jurisdiction 
pecessarily  exclusive.  It  provides,  that  Courts  Mar- 
tial for  the  trial  of  militia,  drafted  and  called  forth, 
shall,  when  necessary^  be  appointed,  held,  &nd  con- 
ducted, in  the  manner  prescribed  by  the  rules  of  war. 

If  the  ihere  i^ignment  of  jurisdiction  to  a  particu- 
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1820.  lar  Court,  does  not  necessarily  render  it  exclusive, 
as  I  have  already  endeavoured  to  prove,  then  it  would 
follow,  that  this  law  can  have  no  such  effect ;  unless, 
indeed,  there  is  a  difference  in  this  respect  between 
the  same  language,  when  applied  to  military,  and  to 
civil  Courts;  and  if  there  be  a  difference,  I  have  not 
been  able  to  perceive  it.  But  the  law  uses  the  ex- 
pression ^^  when  necessary  ?"  How  is  this  to  be 
understood  ?  It  may  mean,  I  acknowledge,  whene- 
ver there  are  delinquents  to  try ;  but,  surely,  if  it  im- 
port no  more  than  this,  it  was  very  unnecessarily 
used,  since  it  would  have  been  sufficient  to  say,  that 
Courts  Martial  for  the  trial  of  militia  called  into  ser- 
vice, should  be  formed  and  conducted  in  the  manner 
prescribed  by  the  law.  The  act  of  1795,  had  de- 
clared who  were  liable  to  be  tried,  but  had  not  said 
with  precision  before  what  Court  the  trial  should  be 
had.  This  act  describes  the  Court ;  and  the  two 
laws  being  construed  together,  would  seem  to  mean 
that  every  such  delinquent  as  is  described  in  the  act 
of  1795,  should  pay  a  certain  fine,  to  be  determined 
and  adjudged  by  a  Court  Martial,  to  be  composed  of 
militia  officers,  to  be  appointed  and  conducted  in  the 
manner  prescribed'  by  the  articles  of  wan  These 
words,  when  necessary ^  have  no  definite  meaning,  if 
they  are  confined  to  the  existence  of  cases  for  trial 
before  the  Court.  But  if  they  be  construed  (as  I  think 
they  ought  to  be)  to  apply  to  trials  rendered  necessary 
by  the  omission  of  the  States  to  provide  for  State 
Courts  Martial  to  exercise  a  jurisdiction  in  the  case, 
or  of  such  Courts  to  take  cognizance  of  them,  when 
80  authorized,  they  have  an  important,  and  a  usefiil 
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meaning.  If  the  State  Court  Martial  proceeds  to  im 
take  cognizance  of  the  cases,  it  may  not  appear  ne- 
cessary to  the  proper  officer  in  the  service  of  the 
United  States,  to  summon  a  Court  to  try  the  same 
cases ;  if  they  do  not,  or  for  want  of  authority  can- 
not try  them,  then  it  may  be  deemed  necessary  to 
convene  a  Court  Martial  under  the  articles  of  war, 
to  take,  and  to  exercise  the  jurisdiction. 

There  are  two  objections  which  were  made  by  the 
plaintiff's  counsel,  to  the  exercise  of  jurisdiction  m 
this  case,  by  the  State  Court  Martial,  which  remain 
to  be  noticed. 

1.  It  was  contended,  that  if  the  exercise  of  this 
jurisdiction  be  admitted,  that  the  sentence  of  the 
Court  would  either  oust  the  jurisdiction  of  the 
United  States'  Court  Martial,  or  might  subject 
the  accused  to  be  twice  tried  for  the  same  of- 
fence. To  this  I  answer,  that,  if  the  jurisdiction 
of  the  two  Courts  be  concurrent,  the  sentence  of 
cither  Court,  either  of  conviction  or  acquittal,  might 
be  pleaded  in  bar  of  the  prosecution  before  the  other, 
as  much  so  as  the  judgment  of  a  State  Court,  in  a 
civil  case  of  concurrent  jurisdiction,  may  be  pleaded 
in  bar  of  an  action  for  the  same  cause,  instituted  in 
a  Circuit  Court  of  the  United  States. 

Another  objection  is,  that  if  the  State  Court  Mar- 
tial had  authority  to  try  these  men,  the  Governor  of 
that  State,  in  case  of  conviction,  might  have  par- 
doned them.  I  am  by  no  means  satisfied  that  he 
could  have  done  so ;  but  if  he  could,  thb  would  only 
furnish  a  reason  why  Congress  should  vest  the  ju- 
risdiction in  these  cases,  exclusively  in  a  Court  Mar- 
tial acting  under  the  authority  of  the  United  States. 
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im^  Upon  the  whole,  I  am  of  opinion/after  the  most 
laborious  examination  of  thid  delicate  question,  that 
the  State  Court  Martial  had  a  concurrent  jurisdic- 
tion with  the  tribunal  pointed  out  by  the  acts  of  Con- 
gress to  try  a  militia  man  who  had  disobeyed  the 
call  of  the  President,  and  to  enforce  the  laws  of  Con- 
gress against  such  delinquent;  and  that  this  authority 
will  remain  to  be  so  exercised  until  it  shall  please 
Congress  to  vest  it  exclusively  elsewhere,  or  until 
the  State  of  Pennsylvania  shall  withdraw  from  their 
Court  Martial  the  authority  to  take  such  jurisdiction. 
At  all  events,  this  is  not  one  of  those  clear  cases  of 
repugnance  to  the  Constitution  of  the  United  States, 
where  I  should  feel  myself  at  liberty  to  declare  the 
law  to  be  unconstitutional ;  the  sentence  of  the  Couit 
coram  non  judice ;  and  the  judgment  of  the  Su- 
preme Court  of  Pennsylvania  erroneous  on  these 
grounds. 

Two  of  the  judges  are  of  opinion,  that  the  law 
in  question  is  unconstitutional,  and  that  the  judgment 
below  ought  to  be  reversed. 

The  other  judges  are  of  opinion,  that  the  judg- 
ment ought  to  be  afiSrmed ;  but  they  do  not  concur 
in  all  respects  in  the  reasons  which  influence  my 
opinion. 

Mr.  Justice  JoHifSoN.  It  is  not  very  easy  to  form 
a  distinct  idea  of  what  the  question  in  this  case  really 
is*  An  individual  having  offended  against  a  law  of 
his  own  State,  has  been  cited  before  a  Court  constitu- 
ted under  the  laws  of  that  State,  and  there  convicted 
and  fined.    His  complaint  is,  that  his  offene  was  an 
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offence  against  the  laws  of  the  United  States,  that  he      isfto. 
is  liable  to  be  punished  under  those  laws,  and  can- 
not, therefore,  be  constitutionally  punished  under 
the  laws  of  his  own  State. 

If  any  right  secured  to  him  under  the  State  con- 
stitution has  been  violated,  it  is  not  our  affair.  His 
complaint  before  this  Court  must  be  either  that  some 
law,  or  some  constitutional  provision  of  the  United 
States,  has  been  violated  in  this  instance ;  or  he  must 
seek  elsewhere  for  redress.  This  Court  can  relieve 
him  only  upon  the  supposition  that  the  State  law 
under  which  he  has  been  fined  is  inconsistent  with 
some  right  secured  to  him,  or  secured  to  the  United 
States,  under  the  constitution.  Now,  the  United 
States  complain  of  nothing;  the  act  of  Pennsylvania 
was  a  candid,  spontaneous,  ancillary  effort  in  the  ser- 
vice of  the  United  States ;  and  all  the  plaintiff  in 
error  has  to  complain  of  is,  that  he  has  been  pu- 
nished by  a  State  law,  when  he  ought  to  have  been 
punished  under  a  law  of  the  United  States,  which  he 
.contends  he  has  violated. 

I  really  have  not  been  able  to  satisfy  myself  that 
it  is  any  case  at  all  for  the  cognizance  of  this  Court ; 
but  from  respect  for  the  opinion  of  others,  I  will  pro- 
ceed to  make  some  remarks  on  the  questions  which 
have  been  raised  in  the  argument. 

Why  may  not  the  same  offence  be  made  punisha- 
ble both  under  the  laws  of  the  States,  and  of  the 
United  States  ?  Every  citizen  of  a  State  owes  a 
double  allegiance ;  he  enjoys  the  protection  and  par- 
ticipates in  the  government  of  both  the  State  and  the 
United  States.     It  is  obvious^  that  in  those  cases  ia 
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1820.  which  the  United  States  may  exercise  the  right  of 
exclusive  legislation,  it  will  rest  with  Congress  to  de« 
termine  whether  the  general  government  shall  ex- 
ercise the  right  of  punishing  exclusively,  or  leave  the 
States  at  liberty  to  exercise  their  own  discretion. 
But  where  the  United  States  cannot  assume,  or 
where  they  have  not  assumed,  this  exclusive  exercise 
of  power,  I  cannot  imagine  a  reason  why  the  States 
may  not  also,  if  they  feel  themselves  injured  by  the 
same  offence,  assert  their  right  of  inflicting  punish"* 
ment  also.  In  cases  affecting  life  or  member,  there 
is  an  express  restraint  upon  the  exercise  of  the  pu- 
nishing power.  But  it  is  a  restriction  which  operates 
equally  upon  both  governments ;  and  according  to  a 
very  familiar  principle  of  construction,  this  exception 
would  seem  to  establish  the  existence  of  the  general 
right.  The  actual  exercise  of  this  concurrent  right 
of  punishing  is  familiar  to  every  day's  practice.  The 
laws  of  the  United  States  have  made  many  offences 
punishable  in  their  Courts,  which  were  aiid  still  con- 
tinue punishable  under  the  laws  of  the  States.  Wit- 
ness the  case  of  counterfeiting  the  current  coin  of 
the  United  States,  under  the  act  of  April  21st,  1806, 
in  which  the  State  right  of  punishing  is  expressly 
recognized  and  preserved.  Witness  also  the  crime 
of  robbing  the  mail  on  the  highway,  which  is  un- 
questionably cognizable  as  highway-robbery  under 
the  State  laws,  iilthough  made  punishable  under 
those  of  the  United  States. 

With  regard  to  militia  men  ordered  into  service, 
there  exists  a  peculiar  propriety  in  leaving  them  sub- 
ject to  the  coercive  regulations  of  both  governments. 


Digitized  by 


Google 


OP  THE  UNITED  STATES,  35 

The  safety  of  each  is  so  worked  up  with  that  of  all  I830. 
the  States,  and  the  honour  and  peculiar  safety  of  a 
particular  State  may  so  often  be  dependant  upon  the 
alacrity  with  which  her  citizens  repair  to  the  field, 
that  the  most  serious  mortifications  and  evils  might 
result  from  refusing  the  right  of  lending  the  strength 
of  the  State  authority  to  quicken  their  obedience  to 
the  calls  of  the  United  States. 

But,  it  is  contended,  if  the  States  can  at  all  legis- 
late or  adjudicate  on  the  subject,  they  may  afiect  to 
aid,  when  their  real  object  b  nothing  less  than  to 
embarrass,  the  progress  of  the  general  government. 

I  acknowledge  myself  at  a  loss  to  imagine  how 
ibis  could  ever  be  successfiilly  attempted.  Opposir 
tion,  whether  disguised  or  real,  is  the  same  thing.  It 
is  true,  if  we  could  admit  that  an  acquittal  in  the 
State  Courts  could  be  pleaded  in  bar  to  a  prosecu- 
tion in  the  Courts  of  the  United  States,  the  evil  might 
occur.  But  this  is  a  doctrine  which  can  only  be 
maintained  on  the  ground  that  an  offence  against 
the  laws  of  the  one  government,  is  an  ofibnce  against 
the  other  government ;  and  can  surely  never  be  suc- 
cessfully asserted  in  any  instances  but  those  in  which 
jurisdiction  is  vested  in  the  State  Courts  by  statutory 
provisions  of  the  United  States.  In  contracts,  the 
law  is  otherwise.  The  decision  of  any  Court  of  com- 
petent jurisdiction  is  final,  whatever  be  the  govern- 
ment that  gives  existence  to  the  Court.  But  crimes 
against  a  government  are  only  cognizable  in  its 
own  Courts,  or  in  those  which  derive  their  right 
of  holding  jurisdiction  from  the  offended  govern- 
ment. 
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182a  Yet,  were  it  otherwise,  I  cannot  perceive  with  what 

^^^^^  correctness  we  can,  from  the  possible  abuse  of  a 
.  ▼•  power,  reason  away  the  actual  possession  of  it  in 
the  States.  Such  considerations  were  only  proper  for 
the  ears  of  those  who  established  the  actual  distribu- 
tion of  powers  between  the  States  and  the  United 
States.  The  absurdities  that  might  grow  out  of  an 
affected  co-operation  in  the  States,  with  a  real  view 
to  produce  embarrassment,  furnish  the  best  guaranty 
against  the  probability  of  its  ever  being  attempted,  and 
the  surest  means  of  detecting  and  defeating  it.  We 
may  declare  defects  in  the  constitution,  without  being 
justly  chargeable  with  creating  them;  but  if  they  ex- 
ist,^it  is  not  for  us  to  correct  them.  In  the  present 
instance,  I  believe  the  danger  imaginary,  and  if  it  is 
not,  it  must  pass  ad  aliud  examen. 

But  whatever  be  the  views  entertained  on  this 
question,  I  am  perfectly  satisfied  that  the  individual 
in  this  case  was  not  amenable  to  any  law  of  the  Uni- 
ted States.  Both  that  there  was  no  law  of  the  Uni- 
ted States  that  reached  his  case,  and  that  there  was 
nothing  done  or  intended  to  be  done  by  the  govern- 
ment of  the  United  States,  to  bring  him  within  their 
laws,  before  he  reached  the  place  of  rendezvous. 

It  is  obvious  that  there  are  two  ways  by  which  the 
militia  may  be  called  into  service ;  the  one  is  under 
State  authority,  the  other  under  authority  of  the . 
United  States.  The  power  of  Congress  over  the 
militia  is  limited  but  by  two  reservations  in  favour 
of  the  States,  viz.  the  right  of  officering  and  that  of 
training  them.  When  distributed  by  the  States  un- 
der their  own  officers  the  general  government  have 
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the  right,  if  they  choose  to  exercise  it,  of  designating  issa 
both  the  officer  and  private  who  shall  serve,  and  to 
call  him  forth  or  punish  him  for  not  coming.  But 
the  possession  of  thb  power,  or  even  the  passing  of 
laws  in  the  exercise  of  it,  does  not  preclude  the  ge- 
neral government  from  leaning  upon  the  State  au- 
thority, if  they  think  proper,  for  the  purpose  of  call- 
ing the  militia  into  service.  They  may  command  or 
request ;  and  in  the  case  before  us,  they  obviously 
confined  themselves  to  the  latter  mode.  Indeed,  ex- 
tensive as  their  power  over  the  militia  is,  the  United 
States  are  obviously  intended  to  be  made  in.  some 
measure  dependant  upon  the  States  for  the  aid  of  this 
species  of  force.  For,  if  the  States  will  not  officer 
or  train  their  men,  there  is  no  power  given  to  Con- 
gress to  supply  the  deficiency. 

The  method  of  calling  forth  the  militia  by  requisi- 
tion, is,  it  is  believed,  the  only  one  hitherto  resorted 
to.  in  any  instance.  Being  partially  dependant  upon 
the  integrity  of  the  States,  the  general  government 
has  hitherto  been  satisfied  to  rest  wholly  on  that  in- 
tegrity, and,  except  in  very  few  instances,  has  never 
been  disappointed.  The  compulsory  power  has  been 
in  its  practice  held  in  reserve,  as  only  intended  for 
use  when  the  other  shall  fail.  Historically  it  is  known 
that  the  act  of  1795  was  passed  with  a  view  to  a 
state  of  things  then  existing  in  the  interior  of  Penn- 
sylvania, when  it  became  probable  that  the  President 
of  the  United  States  would  have  to  exert  the  autho- 
rity of  the  general  government  immediately  on 
detached  portions  of  the  officers  or  militia  of  the 
Union,   to  aid   in  the  execntion  of  the   lai((^s  of 
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1820.  the  Uoited  States.  And  instances  may  still  occur  in 
which  the  exercise  of  that  power  may  become  neces- 
sary for  the  same  purpose.  But,  whenever  bodies 
of  militia  have  beeii  called  forth  for  the  purposes  of 
general  defence,  it  is  believed,  that  in  no  instance  has 
it  been  done  otherwise  than  by  requisition,  the  only 
mode  practised  toward  the  States  from  the  com- 
mencement of  the  revolution  to  the  present  day. 
That  it  was  the  mode  intended  to  be  pursued  in  this 
case,  is  obvious  from  the  perusal  of  the  letter  of  the 
Secretary  of  War  to  the  Governor  of  Pennsylva- 
nia/   The  words  made  lise  of  are:  **  The  President 


a  Letter  from  tJie  Secretary  of  War^  to  the  Governor  of  Penn* 
syjlvania, 

"  War  Deparlincnl,  Juljr  4,  1014: 
"  Sm, 

*<  The  late  pacification  Id  Europe  offers  to  the  enemy  a  large 
disposable  force,  both  naval  and  military,  and  with  it  the  means 
of  giving  to  the  war  here,  a  character  of  new  and  increased 
activityand  extent. 

*<  Without  knowing,  with  certainty,  that  such  will  be  its  ap- 
plication, and  still  less,  that  any  particular  point  or  points  will 
become  objects  of  attack ;  the  President  has  deemed  it  advisa- 
ble, as  a  measure  of  precaution,  to  strengthen  ourselves  on  the 
line  of  the  AUantic  ;  and  (as  the  principal  meaifs  of  doing  this 
will  be  found  in  the  militia)  to  invite  the  executives  of  certain 
States  to  organize  and  hold  in  readiness  for  immediate  service 
a  corps  of  ninety-three  thousand  five  hundred  men,  under  the 
lawsoftheS8thof  February,  1795,  and  the  18th  of  April, 
1814. 

*'  The  enclosed  detail  will  show  your  Excellency  what,  un- 
der this  requisition,  will  be  the  quota  of  Pennsylvania.  As  far 
as  volunteer  uniform  companies  can  be  found,  they  will  be  pre* 
ferred.    The  expediency  of  regarding  (as  well  in  the  d^signa- 
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bas  deemed  it  advisable  to  invite  the  Executives  of      is^o. 
certain  State3  to  organize,^  &c. :    Words  which  no 
military  man  would  construe  into  a  military  com- 
mand. 

It  is  true,  that  this  letter  also  refers  to  the  acts  of 
1795  and  1814,  as  the  authority  under  which  the  re-  ^ 
qubition  bmade,  and  the  act  of  1795  authorises  the 
President  to  issue  his  order  for  that  purpose :  but 
this  makes  no  difference  in  the  case  ;  it  only  leaves 
him  the  power  of  proceeding  by  order  if  he  thinks 
proper,  without  enjoining  that  mode,  or  depriving 
him  of  the  option  to  pursue  the  other  mode  as  long 
as  the  principles  upon  which  the  States  acted  were 
such  as  to  render  it  advisable.  Or,  if  the  construc- 
tion be  otherwise,  the  result  only  will  be,  that  the 
President  has  not  pursued  the  mode  pointed  out  by  that 
act,  and,  therefore,  has  not  brought  the  case  within  it. 

But  suppose  the  letter  of  the  Secretary  of  War 
was  intended  by  him  to  operate  as  an  order,  (although 
I  cannot  believe  that  Congress  ever  intended  an  or^ 
der  should  issue  immediately  to  the  Governor  of  a 

tioDSof  the  militia,  as  of  tbeir  places  of  rendezvous,)  the  points, 
the  importance  or  exposure  of  which  will  he  roost  likely  to 
attract  the  views  of  the  enemy,  need  bat  be  suggested. 

*^  A  report  of  the  organization  of  your  quota,  when  comple- 
ted, and  of  its  place,  or  places  of  rendezvous,  will  be  accepta- 
ble. 

**  I  have  the  honour  to  be,  &c. 

(Signed)  "  JOHN  ARMSTRONG. 

**  P.  S.  The  points  to  be  defended,  by  the  quota  from  Penn- 
^l?ania,  will  be  the  shores  of  the  Delaware,  Baltimore,  and 
this  city.'* 
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^20^     State,)  how  is  this  iDdividual  made  punishable  under 
the  acts  of  1795  and  1814? 

The  doctrine  must  be  admitted,  that  Congress  might, 
if  they  thought  proper,  have  authorized  the  issuing  of 
the  President's  order  even  to  the  Governor.  For  when 
tlie  constitution  of  Pennsylvania  makes  her  Governor 
commander  in  chief  of  the  militia,  it  must  subject  him 
in  that  capacity  (at  least  when  in  actual  service)  to  the 
orders  of  him  who  is  made  commander  in  chief  of 
all  the  militia  of  the  Union.  Yet  if  he  is  to  be  ad- 
dressed in  that  capacity,  and  not  as  the  general  organ 
or  representative  of  the  State  sovereignty,  surely  he 
has  a  right  to  be  apprised  of  it.  But  is  he  then  to 
be  charged  as  a  delinquent  ?  Where  is  the  law  that 
has  provided,  or  can  provide,  a  Court  Martial  for  his 
trial  ?  And  where  is  the  law  that  would  oblige  him 
to  consider  such  a  letter  as  thb  a  military  order  ? 
It  would  then  seem  somewhat  strange,  if  he,  to  whom 
this  letter  was  immediately  addressed,  received  no 
or(2er  from  the^President,  that  one  to  whom  his  or- 
der was  transmitted  through  fifty  grades,  should  yet 
be  adjudged  to  have  disobeyed  the  Presidents  order. 
But  the  situation  of  the  private  in  this  case,  is  still 
more  favourable. .  It  must  be  recollected  we  are  now 
Construing  a  penal  statute.  And  the  criminality  of 
the  person  charged,  depends  altogether  on  the  6th 
section  of  the  act  of  1795.  The  1st  section  of  the 
act  of  1814,  makes  no  difference  in  this  particular, 
inasmuch  as  it  does  no  more  than  create  a  tribunal 
for  the  trial  of  crimes,  and  supposes  the  commission 
of  such  crimes  to  be  against  the  provisions  of  some 
exbting  law.     The  command  of  the  President  then, 
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I  hold  to  have  been  indispensable  to  the  creation  of  J^^ 
an  offence  under  the  5th  section  of  this  act.  Bat 
how  the  President  could,  in  the  actual  state  of  things, 
have  issued  such  a  command  to  the  private,  consist- 
ently with  the  provisions  of  this  act,  it  is  not  easy  to 
show.  For,  by  the  section  immediately  preceding  die 
5th,  it  is  provided,  "  That  no  officer,  non-commis- 
sioned officer  or  private  of  the  militia,  shall  be  com- 
pelled to  serve  more  than  three  months,  after  his  ar- 
rival at  the  place  of  rendezvous,  in  any  one  year, 
nor  mare  than  in  due  rotaiion  toith  every  other  able 
hadied  man  of  the  same  rank  in  the  battalion  to  which 
he  belongsJ^^  Now,  .what  was  meant  by  due  rtUationf 
and  how  was  the  President's  order  to  reach  the  in- 
dividual without  previously  establishing  this  due  ro- 
tation ?  I  admit,  that  this  rotation  may  have  been 
established,  through  the  aid  of  a  State  law ;  but  it 
became  indispensable  that  such  law  should  have  been 
authorized  or  adopted  by  some  law  of  Congress ; 
and  there  exists  no  law  that  I  know  of,  either  autho- 
rizing or  requiring  the  designation  or  distribution  by 
the  States,  which  this  law  contemplates.  On  a  call 
of  the  whole  militia,  there  would,  have  been  no  dif- 
ficulty;  but  in  the  case  of  a  partial  call,  some  desig- 
nation legally  known  to  the  President  became  in- 
dispensable, before  he  could  issue  his  orders  with 
that  precision  which  may  well  be  required  in  a  cri- 
minal prosecution.  And  this  probably  operated  as 
forcibly  as  considerations  of  comity,  in  determining 
the  government  to  proceed  by  the  ancient  mode  of 
requisition,  instead  of  addressing  the  executive  of 
Pennsylvania  in  the  language  of  command  and  au- 
Vol.  V.  e 
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1820.  thority ;  if,  indeed,  (what  I  will  not  readily  admit,) 
the  act  was  ever  intended  to  apply  to  the  case  of  an 
immediate  order  to  the  executive. 

Pursuing  the  same  course  of  reasoning  a  little  fur- 
ther, we  shall  also  be  led  to  the  conclusion,  that  neither 
could  there  be  a  Court  constituted  by  a  law  of  the  Uni- 
ted States  for  the  trial  of  tliis  offender.  I  hold  it  un- 
questionable, that  whenever,  in  the  statutes  of  any  go- 
vernment, a  general  reference  is  made  to  law,  either 
implicitly  or  expressly,  that  it  can  only  relate  to  the 
laws  of  the  government  making  this  reference.  Now 
the  only  act  which  it  is  pretended  vests  any  Court 
with  jurisdiction  of  offences  created  by  the  6th  sec- 
tion of  the  act  of  1795,  as  to  persons  not  yet  mus- 
tered into  service,  is  the  1st  section  of  the  act  of 
1814  The  4th  and  6th  sections  of  the  act  of  1795, 
taken  together,  furnish  Courts  Martial  for  the  trial  of 
offences  committed  by  militia  employed  by  the  United 
States ;  and  the  act  of  1814,  I  admit,  was  intended 
to  act  upon  the  offences  of  those  who  were  not  yet 
in  actual  service,  but  had  been  caUed  into  service. 
Can  ic,  on  any  legal  principle,  be  so  construed  as  to 
answer  the  end  proposed  ?  The  words  are,  "  That 
Courts  Martial  for  the  trial  of  militia,  drafted,  de- 
tached and  called  forth  for  the  service  of  the  United 
States,  shall  be  appointed,''  &c.  But  how  drafted, 
detached,  and  called  forth  ?  Under  the  laws  of  the 
United  States,  or  of  Russia  ?  For  the  laws  of  the 
States,  unless  adopted  by  Congress,  are  no  more  the 
laws  of  the  United  States  than  those  of  any  foreign 
power.  There  is  nothing  in  this  act,  or  any  other 
act,  that  designates  the  drafting,  and  detaching,  or 
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calling  forth,  there  expressed  as  the  grounds  of  ju-  is^o. 
risdiction,  as  a  drafting,  &c.  under  the  laws  of  a 
State.  Nor  would  it  have  had  such  a  drafting,  &c. 
in  view,  if  it  was  intended  to  provide  for  punishing 
offences  against  the  provisions  of  the  act  of  1795; 
for,  in  that  act  it  is  required  to  be  a  calling  forth  by 
the  President,  not  by  State  authority.  And  this 
suggests  the  only  reasonable  exposition  that  can  be 
given  it,  consistent  with  the  principle,  that  it  must 
be  a  drafting,  detnching,  and  calling  Ibrth  under  laws 
of  the  United  States.  If  we  can  find  a  sensible 
and  consistent  exposition,  we  are  bound  to  adopt  it 
as  the  only  one  intended. 

I  have  no  doubt,  that  under  the  powers  given  the 
President  by  the  act  of  1795,  and  under  the  restric- 
tion contained  in  the  4th  section  of  that  act,  it  was 
in  the  power  of  the  President  to  have  issued  orders 
to  the  Adjutant  General  of  Pennsylvania,  to  bring 
into  the  field  this  quota  of  militia,  and  to  have  pre- 
scribed the  manner  in  which  they  should  be  drafted 
and  detached  ;  and  had  this  been  done,  every  thing 
would  have  been  sensible  and  consistent,  and  the 
exigencies  of  both  these  laws  would  have  been  sa- 
tisfied. It  is  obvious,  that  the  act  of  1814  recog- 
nizes the  construction  which  makes  the  draftings 
and  detachings  as  necessary  to  precede  the  calling 
forth  ;  and  if  the  povver  to  call  forth  existed  in  the 
President  alone,  it  would  seem  that  the  other  sub- 
ordinate, but  necessary  ancillary  powers  to  which 
this  act  has  relation,  must  have  existed  in  him  also, 
and  could  be  exercised  by  him,  or  under  his  autho- 
rity only.    Under  this  view  of  the  subject,  J  am  of 
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1820.  opinion,  that  a  Court  Martial  constituted  under  tliis 
act  of  April  ISthy  1814,  could  not  legally  have  tried 
this  individual,  because  he  was  not  drafted  and  de- 
tached under  the  meaning  of  that  act,  taken  in  con- 
nexion with  the  act  of  1795.  Neither,  in  my  opi- 
nion, was  the  calling  forth  such  as  was  in  the  con- 
templation of  that  act.  .  In  addition  to  the  reasons 
already  given  for  this  opinion,  exists  this  obvious  con- 
sideration. The  calling  forth  authorized  by  that  act 
is  to  be  expressed  by  an  order  from  the  President.  It 
is  disobedience  to  such  an  order  alone  that  is  made 
punishable  by  that  act.  Now,  jthough  it  be  unques- 
tionable that  this  order  may  be  communicated  through 
any  proper  organ,  yet  it  must  be  communicated  to 
the  individual  as  an  order  from  the  President,  or  h6 
is  not  br4)ught  within  the  enactment  of  the  law,  dor ' 
put  on  his  guard  against  incurring  the  penalty.  But, 
from  first  to  last,  the  whole  case  makes  out  an  offence 
against  the  orders  of  the  Governor  of  Pennsylvania. 
It  does  not  appear,  that  the  order  communicated  to 
the  individual  was  made  to  assume  the  form  of  an 
order  from  the  President;  -and  how,  in  that  case,  he 
could  have  been  held  guilty  of  having  violated  an 
order  from  the  President^  it  is  not  easy  to  conceive. 

For  these  reasons  I  am  very  clearly  of  opinion, 
that  neither  the  United  States,  nor  the  plaintiff  in 
error,  can  complain  of  the  infraction  of  any  consti- 
tutional right,  if  the  State  did  constitute  a  Court  for 
trying  offences  against  the  laws  of  the  United  States, 
or  ingraft  those  laws  into  its  own  code,  and  make 
offences  against  the  United  States  punishable  in  its 
CJourts;  that  if  the  individual  has  any  cause  of  corn- 
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plaint,  it  is  between  him  and  his  own  State  govern-  ^  u^ 
ment :  And  that  even  were  it  otherwise,  the  plaintiff 
in  error  does  not  make  out  such  a  case  here ;  inas- 
much as  the  general  government  could  not  have  had 
it  in  contemplation  to  bring  into  operation  the  penal 
provisions  of  the  act  of  1795,  and  if  they  had,  that 
they  did  not  pursue  the  steps  indispensable  for  that 
purpose ;  therefore,  that  the  Court  Martial  by  which 
the  plaintiff  in  error  was  tried,  was  really  acting 
wholly  under  the  authority  of  State  laws,  punishing 
State  offences. 

But  it  is  contended,  that  if  the  States  do  pos- 
sess this  power  over  the  militia,  they  may  abuse 
it  This  is  a  branch  of  the  exploded  doctrine, 
that  within  the  scope  in  which  Congress  may  legis- 
late, the  States  shall  not  legislate.  That  they  can- 
not, when  legislating  within  that  ceded  region  of 
power,  run  counter  to  the  laws  of  Congress,  is  denied 
by  no  (me ;  but,  as  I  before  observed,  to  reason  against 
the  exercise  of  this  power  from  the  possible  abuse  of 
it,  is  not  for  a  court  of  justice.  When  instances  of 
this  opposition  occur,  it  will  be  time  enough  to  meet 
them.  The  present  was  an  instance  of  the  most 
honourable  and  zealous  co-operation  with  the  gene- 
ral govemmeiit  The  legislature  of  Pennsylvania, 
influenced,  ao  douU,  by  view»  similar  to  those  in 
which  I  have  presented  the  subject,  saw  the  defects 
in  the  means  of  coercing  her  citizens  into  the  ser- 
vice ;  and,  unwilling  to  bear  the  imputation  of  luke- 
warmnessin  the^common  cause,  legislated  on  the 
occasion  just  as  far  as  the  laws  of  the  United  States 
were  defective,  or  not  brought  into  opexation.  And 
to  vindicate  her  disinterestedness,  she  even  gratui- 
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1820.  tously  surrenders  to  the  United  States  the  fines  to 
be  inflicted.  To  hare  paused  on  legal  subtleties  with 
the  enemy  at  her  door,  or  to  have  shrunk  from  dutjr 
under  shelter  of  pretexts  which  she  could  remove. 
Would  have  been  equally  inconsistent  with  her  cha* 
racter  for  wisdom  and  for  candour. 

I  will  make  one  further  observation  in  order  to 
prevent  myself  from  being  misunderstood.  I  have 
observed,  that  the  Governors  of  States,  as  military 
commanders,  must  be  considered  as  subordinate  to 
the  President :  I  do  not  mean  to  intimate,  nor  have 
I  the  least  idea,  tliat  the  act  of  1 795  gives  authority 
to  the  President  to  issue  an  order  to  a  Governor  in 
that  capacity.  I  hold  the  opinion  to  be  absurd  ;  for 
he  comes  not  within  the  idea  of  a  miliiia  officer  in 
the  language  of  that  act  If  he  is  so,  what  is  his 
grade  ?  He  will  not  be  included  under  any  title  of 
rank,  known  to  the  laws  of  the  United  States,  from 
the  highest  to  the  lowest.  And  how  is  he  to  be  tried  ? 
What  is  his  pay  ? — ^what  his  punishment  ?  An  act 
which  authorizes  an  order  for  militia,  obviously  au- 
thorizes a  requisition.  And  if  the  purposes  of  the 
general  government  could  as  well  be  subserved  by 
depending  on  the  State  authority  for  calling  out 
the  militia,  there  was  no  reason  against  resorting  to 
that  authority  for  the  purpose.  But  the  power  of 
ordering  out  the  militia  is  an  alternative  given  to  the 
President  when  the  otlicr  is  too  circuitous  or  likely 
to  fail.  In  that  case,  the  President  may  address  him- 
self to  the  Executive ;  and  having  obtained  through 
him  the  necessary  information  relative  to  the  distri- 
bntion  and  organization  of  the  militia,  may  proceed, 
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under  hb  owq  immediate  orders,  to  draft  and  detach  issa 
the  numbers  wanted.  And  thus  every  thing  in  the 
act  becomes  sensible,  consistent,  and  adequate  to  the 
purposes  in  view,  with  the  sole  defect  intended  to 
have  been  remedied  by  the  1st  section  of  the  act  of 
1814 

In  this  case,  it  will  be  observed,  that  there  is  no 
point  whatever  decided,  except  that  the  fine  was 
constitutionally  imposed  upon  the  plaintiff  in  error. 
The  course  of  reasoning  by  which  the  judges  have 
reached  this  conclusion  are  various,  coinciding  in  bqt 
one  thing,  viz.,  that  there  is  do  error  in  the  judgment 
of  the  State  Court  of  Pennsylvania. 

Mr.  Justice  Stort.  The  only  question  which  is 
cognizable  by  this  Court  upon  this  voluminous  re- 
cord, arises  from  a  very  short  paragraph  in  the  close 
of  the  bill  of  exceptions.  It  there  appears  that  the 
plaintiff  prayed  the  State  Court  of  Common  Pleas 
to  instruct  the  jury,  that  the  first^  second,  and  third 
paragraphs  of  the  21st  section  of  the  statute  of 
Pennsylvania  of  the  28th  df  March,  1814,  ''so 
far  as  they  related  to  the  militia  called  into  the  ser- 
vice of  the  United  States,  under  the  laws  of  Con- 
gress, and  who  failed  to  obey  the  orders  of  the  Pre- 
sident of  the  United  States,  are  contrary  to  the  Con- 
stitution of  the  United  States  and  the  laws  of  Con- 
gress made  in  pursuance  thereof,  and  are,  therefore, 
null  and  void."  The  Court  instructed  the  jury  that 
these  paragraphs  were  not  contrary  to  the  constitu^ 
tion  or  laws  of  the  United  States,  and  were,  there- 
fore, not  null  and  void.     This  opinion  has  been 
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1820.  affirmed  by  the  highest  State  tribuaal  of  Pennsyl- 
^^^^^^^^  vania,  and  judgment  has  been  there  pronounced  ia 
r.  pursuanceofitinfavour  of  the  defendant  The  cause 
stands  before  us  upon  a  writ  of  error  from  this  last 
judgment ;  and  the  naked  question  for  us  to  decide 
is,  whether  the  paragraphs  alluded  to  are  repugnant 
to  the  constitution  or  laws  of  the  United  States ;  if 
so,  the  judgment  must  be  reversed ;  if  otherwise,  it 
ought  to  be  affirmed. 

Questions  of  this  nature  are  always  of  great  im- 
portance and  delicacy.  They  involve  interests  of  so 
much  magnitude,  and  of  such  deep  and  permanent 
public  concern,  that  they  cannot  but  be  approached 
with  uncommon  anxiety.  The  sovereignty  of  a 
State  in  the  exercise  of  its  legislation  is  not  to  be  im- 
paired, unless  it  be  clear  that  it  has  transcended  its 
legitimate  authority ;  nor  ought  any,  power  to  be. 
sought,  much  less  to  be  adjudged,  in  favour  of  the 
United  States,  unless  it  be  clearly  within  the  reach 
of  its  constitutional  charter.  Sitting  here,  we  stt 
not  at  liberty  to  add  one  jot  of  power  to  the  national 
government  l)eyond  what  the  people  have  granted  by 
die  constitution ;  and,  on  the  other  hand,  we  are 
bound  to  support  that  constitution  as  it  stands,  and 
to  give  a  fair  and  rational  scope  to  all  the  powers 
which  it  clearly  contains. 

The  constitution  containing  a  grant  of  powers  in 
many  instances  similar  to  those  already  existing  in  the 
State  governments,  and  some  of  these  being  of  vital 
importance  also  to  State  authority  and  State  legisla- 
tion, it  is  not  to  be  admitted  that  a  mere  grant  of. 
8«ch  powers  in  affirmative  terns  to  CongresSi  does, 
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per  sSj  transfer  aa  exclusive  sovereignty  on  such  sub-  i82o. 
jects  to  the  latter.  On  the  contrary,  a  reasonable  in* 
terpretation  of  that  instrument  necessarily  leads  to 
the  conclusion,  that  the  powers  so  granted  are  never 
exclusive  of  similar  powers  existing  in  the  States, 
unless  where  the  constitution  has  expressly  in  terms 
given  an  exclusive  power  to  Qongress,  or  the  exer- 
cise of  a  like  power  is  prohibited  to  the  States,  or 
there  is  a  direct  repugnancy  or  incompatibility  in  the 
exercise  of  it  by  the  States.  The  example  of  the 
first  class  is  to  be  found  in  the  exclusive  legislation 
delegated  to  Congress  over  places  purchased  by  the 
consent  of  the  legislature  of  the  State  in  which  the 
same  shall  be,  for  forts,  arsenals,  dock-yards,  &c. ; 
of  the  second  class,  the  prohibitipn  of  a  State  to  coin 
money  or  emit  bills  of  credit ;  of  the  thirds  class,  as 
this  Court  have  already  held,  the  power  to  establish 
an  uniform  rule  of  naturalization,'  and  the  delegation 
of  admiralty  and  maritime  jurisdiction.^  In  all  t>ther 
cases  jnot  falling  within  the  classes  already  mention- 
ed, it  seems  unquestionable  that  the  States  retain 
concurrent  authority  with  Congress,  not  only  vupon 
the  letter  and  spirit  of  the  eleventh  amendment  of 
the  constitution,  but  upon  the  soundest  principles  of 
general  reaisoning.  There  is  this  reserve,  however, 
that  in  cases  of  concurrent  authority,  where  the  laws 
of  the  States  and  of  tht)  Union  are  in  direct  and  ma- 
nifest collision  on  the  same  subject,  those  of  the 
Union  being  ^^  the  supreme  law  of  the  land,"  are  of 

a  Chirac  v.  Chirac^  i  Wheat. .  259.  2694  ^ 
b  Martin  v.  Hapter^  1  Wheat.  304.  337.     And  see  The  Fede^ 
ralUt,  No.  32. 
Voi.V.  7 
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1820  paramount  authority,  add  the  State  laws,  so  far,  and 
so  far  only,  as  such  incompatibility  exists,  must  neces- 
sarily yield. 

Such  are  the  general  principles  by  which  my  judg- 
ment i^  guided  in  every  investigation  on  constitu- 
tional points.  I  do  not  know  that  they  have  ever 
been  seriously  doubted.  They  Commend  themselves 
by  their  intrinsic  equity,  and  have  been  amply  justi- 
fied by  the  opinions  of  the  great  men  under  whose 
guidance  the  constitution  was  framed,  as  well  as  by 
the  practice  of  the  government  of  the  Union.  To 
desert  them  would  be  to  deliver  ourselves  over  to 
endless  doubts  and  difficulties ;  and  probably  to  ha- 
zard the  existence  of  the  constitution  itself.  With 
these  principles  in  view,  let  the  question  now  before 
the  Court  be  examined. 

The  constitution  declares,  that  Congress  shall 
have  power  *^  to  provide  for  calling  forth  the  militia 
to  execute  the  laws  of  the  Union,  suppress  insurrec- 
tions, and  repel  invasions ;"  and  ^^  to  provide  for  or- 
ganizing, arming,  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  employed  in 
the  service  of  the  United  States,  reserving  to  the 
States  respectively  the  appointment  of  the  officers, 
and  the  authority  of  training  the  militia  according 
to  the  discipline  prescribed  by  Congress." 

It  is  almost  too  plain  for  argument,  that  the  power 
here  given  to  Congress  over  the  militia,  is  of  a  limit- 
ed nature,  and  confined  to  the  objects  specified  in 
these  clauses ;  and  that  in  all  other  respects,  and  foi' 
all  other  purposes,  the  militia  are  subject  to  the  con- 
trol and  government  of  the  State  authorities.  Nor 
can  the  xeservation  to  the  States  of  the  appointment 
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of  the  oflficers  and  aathority  of  the  traioiag  the      isso. 
militia  according  to  the  discipline  prescribed  by  Con-  ^^^^^ 
gress^be  justly  considered  as  weakening  this  con-        ▼• 

■     •  mi  •  •  •  Moore. 

elusion*  That  reservauon  constitutes  an  exception 
merely  from  the  power  given  to  Congress  ^^  to  pro- 
vide for  organizing,  arming,  and  disciplining  the 
militia  ;'*  and  is  a  limitation  upon  the  authority, 
which  would  otherwise  have  devolved  upon  it  as  to 
the  appointment  of  officers.  But  the  exception  from 
a  given  power  cannot,  upon  any  fair  reasoning,  be 
considered  as  an  enumeration  of  all  the  powers 
which  belong  to  the  States  over  the  militia.  What 
those  powers  are  must  depend  upon  their  own 
constitutions ;  and  what  is  not  taken  away  by  the 
Constitution  of  the  United  States,  must  I)e considered 
as  retained  by  the  States  or  the  people.  The  ex- 
ception then  ascertains  only  that  Congress  have  not, 
and  that  the  States  have,  the  power  to  appoint  the 
officers  of  the  militia,  and^to  train  them  according 
to  the  discipline  prescribed  by  Congress.  Nor  does 
it  seem  necessary  to  contend,  that  the  power  ^<  to 
provide  for  organizing,  arming,  and  disciplining  thiB 
militia,"  is  exclusively  vested  in  Congress.  It  is 
merely  an  affirmative  power,  and  if  not  in  its  own  na- 
ture incompatible  with  the  existence* of  a  like  power 
in  the  States,  it  may  well  leave  a  concurrent  power 
in  the  latter.  But  when  once  Congress  has  carried 
this  power  into  effisct,  its  laws  for  the  organization, 
arming,  and  discipline  of  the  militia,  are  the  supreme 
law  of  the  land>;  and  all  interfering  State  regulations 
must  necessarily  be  suspended  in  their  operation.  It 
would  certainly  seem  reasonable,  that  in  the  absence 
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1820.      of  all  interfering  provisions  by  Congress  on  the  sub- 
HoatiOB    J^^^'  ^^^  States  should  have  authority  to  organize^ 
^  ^*       arm,  and  discipline  their  own  militia.    The  general 
authority  retained  by  them  over  the  militia  would 
seem  to  draw  after  it  these,  as  necessary  incidents. 
If  Congress  should  not  have  exercised  its  own  power, 
how,  upon  any  other  construction,  than  ihat  of  a  con- 
current power,  could  the  States  sufficiently  provide 
for  their  own  safety  against  domestic  insurrections, 
or.  the  sudden  invasion  of  a  foreign  enemy  ?    They 
are  expressly  prohibited  from  keeping  troops  or  ships 
of  war  in  time  of  peace ;  and  this^  undoubtedly,  upon 
the  supposition,  that,  in  such  cases  the  militia  would 
be  their  natural  and  sufficient  defence.     Yet  what 
would  the  militia  be  without  organization,  arms,  and 
discipline  ?     It  is  certainly  not  compulsory  upon* 
Congress  to  exercise  its  own  authority  upon  this 
subject    The  time,  the  mode,  and  the  extent,  must 
rest  upon  its  means  and  sound  discretion^     If,  there- 
fore, the  present  case  turned  upon  the  question,  whe- 
ther a  State  might  organize,  arm,  and  discipline  its 
own  militia  in  the  absence  of,  or  subordinate  to,  the  re- 
gulations of  Congress,  I  am  certainly  not  prepared  to 
deny  the  legitimacy  of  such  an  exercise  of  autho- 
rity.    It  does  not  seem  repugnant  in  its  nature  to 
the  grant  of  a  like  paramount  authority  to  Congress ; 
and  if  not,  then  it  is  retained  by  the  States.    The 
fifth  amendment  to  the.  constitution,  declaring  that 
^^  a  well  regulated  militia  being  necessary  to  the  se^ 
eurity  of  a  (tee  State,^  the  right  of  the  people  to  keep 
and  bear  arms  shall  not  be  infrmged,'*  may  not,  per- 
ils, be  thought  to  have  any  important  bearing 


Digitized  by 


Google 


OP  THE  UNITED  STATES.  53 

OD  this  point     If  it  have,  it  confirms  and  illustrates,      issa 
rather  than  impugns  the  reasoning  already  suggested. 
Blit  Congress  have,  also,  the  power  to  provide 
'^  for  governing  such  part  of  the  militia  as  maj  be 
employed  in  the  service  of  the  United  States."    It 
has  not  been  attempted  in  argument,  to  establish  that 
this  power  is  not  exclusively  in  Congress;  or  that 
the  States  have  a  concurrent  power  of  governing 
their  own  militia  when  in  the  service  of  the  Union. 
On  the  contrary,  the  reverse  has  been  conceded  both 
here  and  before  the  other  tribunals  in  which  this 
cause  has  been  so  ably  and  learnedly  discussed.   And 
there  certainly  are  the  strongest  reasons  for  this  con- 
struction.   When  the  militia  is  called  into  the  actual 
service  of  the  United  States,  by  which  I  understiaind 
actual  employment  in  service,  the  constitution  de- 
clares, that  the  President  shall  be  the  coQimander  in 
chief.    The  militia  of  several  States  may,  at  the 
same  time,  be  called  out  for  the  public  defence ;  and 
to  suppose  each  State  could  have  an  authority  to  go- 
vern its  own  militia  in  such  cases,  even  subordinate 
to  the  regulations  of  Congress,  seems  utterly  incon- 
sistent with  that  Unity  of  command  and  action,  on 
which'  the  success  of  all  military  operations  must 
essentially  depend.     There  never  could  be  a  stronger 
case  put  from  the  argument  of  public  inconvenience, 
against  the  adoption  of  such  a  doctrine.  It  is  scarcely 
possible,  that  any  interference,  however  small,  of  a 
State  under  such  circumstances  in  the  government  of 
the  militia,  would  not  materially  embarrass,  and  di- 
rectly, or  indhrectly,  impugn  the  authority  of  the 
Unioo^    In  most  cases  there  would  be  an^  utter  re- 
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iftsa  pugnaucy.  It  would  seem,  therefore,  that  a  rational 
interpretation  must  construe  this  power  as  exclusive 
in  its  own  nature,  and  belonging  solely  to  Congress. 
The  remaining  clause  gives  Congress  power  ^^  to 
provide  for  calling  forth  the  militia  to  execute  the  laws 
of  the  Union,  suppress  insurrections,  and  repel  in- 
vasions." Does  this  clause  vest  in  Congress  an  ex- 
clusive power,  or  leave  to  the  States  a  concurrent 
power  to  enact  laws  for  the  same  purposes?  This 
is  an  important  question,  bearing  directly  on  tho 
case  before  us,  and  deserves  serious  deliberation. 
The  plaintiff  contends,  that  the  power  is  exclusive  in 
Congress  ;  the  defendant,  that  it  is  not 

In  considering  this  question,  it  is  always  to  be 
kept  in  view,  that  the  case  is  not  of  a  new  power 
granted  to  Congress  where  no  similar  power  already 
existed  in  the  States.  On  the  contrary,  the  States 
in  virtue  of  their  sovereignty,  possessed  general  au- 
thority over  their  own  militia ;  and  the  constitution 
earved  out  of  that  a  specific  power  in  certain  enu- 
merated cases.  But  the  grant  of  such  a  power  is  not 
necessarily  exclusive,  unless  the  retaining  of  a  con- 
current power  by  the  States  be  clearly  repugnant  to 
the  grant.  It  does  not  strike  me  that  there  is  any 
repugnancy  in  such  concurrent  power  in  the  States. 
Why  may  not  a  State  call  forth  its  own  militia  in  aid 
of  the  United  States,  to  execute  the  laws  of  the 
Union,  or  suppress  insurrections,  or  repel  invasions  ? 
It  would  certainly  seem  fit  that  a  State  might  so  do, 
where  the  insurrection  or  invasion  is  within  its  own 
territory,  and  directed  against  its  ow,n  existence  or 
authority ;  and  yet  these  are  cases  to  which  the  pow- 
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erof  Congress  poiotedly  applies.  Aod  the  execo*  isao. 
tioD  of  the  laws  of  the^  Union  within  its  territorj 
may  not  be  less  vital  to  its  rights  ancl  authority,  than 
the  suppression  of  a  rebellion,  or  the  repulse  of  an 
enemy.  I  do  not  say  that  a  State  may  call  forth,  or 
claim  under  its  own  command,  that  portion  of  its 
militia  which  the.  United  States  have  already  called 
forth,  and  hold  employed  in  actual  service.  There 
would  be  a  repugnancy  in  the  exercise  of  such  a» 
authority  under  such  circumstances.  But  why  may 
it  not  call  forth,  and  employ  the  rest  of  its  militia  in 
aid  of  the  United  States,  for  the  constitutional  pur* 
poses  ?  It  could  not  clash  with  the  exercise  of  the 
authority  confided  to  Congress ;  and  yet  that  it  must 
necessarily  clash  with  it  in  all  cases,  is  the  sole  ground 
upon  which  the  authority ^of  Congress  can  be  deem- 
ed exclusive.  I  am  not  prepared  to  assert,  that  a 
concurrent  power  is  not  retained  by  the  States  to 
provide  for  the  calling  forth  its  own  militia  as  auxili- 
ary to  the  power  of  Congress  in  the  enumerated  cases. 
The  argument  of  the  plaintiff  is,  that  when  a  power 
is  granted  to  Congress  to  legislate  in  specific  cases, 
for  purposes  groi/^ng  out  of  the  Union,  the  natural 
conclusion  is,  that  the  power  is  designed  to  be  ex- 
clusivQ.:  That  the  power  is  to  be  exercised  for  the 
good  of  the  whole,  by  the  will  of  the  whole,  and 
consistent  with  the  interests  of  the  whole  ;  and  that 
these  objects  can  no  where  be  so  clearly  seen,  or  so 
thoroughly  weighed  as  in  Congress,  where  the  whole 
nation  is  represented.  But  the  argument  proves  too 
much ;  and  pursfued  to  its  full  extent,  it  would  esta* 
blish,  that  all  the  powers  granted  to  Congress  are 
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J5^  ^  exclusiTe,  unless  where  concurrent  authority  is  ex- 
presdj  reserved  tq  the  States.  But  assuming  the 
States  to  possess  a  concurrent  power  on  this  subject, 
still  the  principal  difficulty  remains  to  be  considered, 
k  is  conceded  on  all  sides,  and  is,  indeed,  beyond  all 
leasonable  doubt,  that  all  State  laws  on  this  subject 
are  subordinate  to  those  constitutionally  enacted  by 
Congress,  and  that  if  there  be  any  conflict  or  repug- 
nancy between  them,  the  State  laws  to  that  extent 
are  inoperative  and  void.  And  this  brings  us  to  a 
consideration  of  the  actual  legislation  of  Congress^ 
and  of  Pennsylvania,  as  to  the  point  in  controversy. 
In  the  execution  of  the  power  to  provide  for  the 
calling  forth  of  the  militia,  it  cannot  well  be  denied, 
that  Congress  may  pass  laws  to  make  its  call  effec- 
tual, to  punish  disobedience  to  its  call,  to  erect  tribfi- 
nals  for  the  trial  of  offenders,  and  to  direct  the  modes 
of  proceeding  to  enforce  the  penalties  attached  to 
such  disobedience.  In  its  very  essence  too,, the  of- 
fence created  by  such  laws  must  be  an  offence  ex- 
clusively against  the  United  States,  since  it  grows 
solely  out  of  the  breach  of  duties  due  to  the  United 
Stat^,  in  virtue  of  its  positive  legislation.  To  deny 
the  authority  of  Congress  to  legislate  to  this  extent, 
would  be  to  deny  that  it  had  authority, to  make  all 
laws  necessary  and  proper  to  carry  a  given  power 
into  execution ;  to  require  the  end,  and  yet  deny  the 
only  means  adequate  to  attain  that  end.  Such  a 
construction  of  the  constitntion  is  wholly  inadmis- 
sible. 

The  authority  of  Congress  being  then  unques- 
tipnaUe)  let  us  see  to  what  extent,  and  in  whtf 
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manner  it  has  been  exercised.  By  die  act  of  the  ma 
28th  of  February,  17959  ch.  101.,  Congiess  have 
provided  for  the  calling  forth  of  the  militia  in  the 
cases  enumerated  in  the  constitution.  The  first  sec*- 
tion  provides,  ^*  that  whenever  the  United  States 
shall  be  invaded,  or  be  in  imminent  danger  of  invasion 
from  any  foreign  nation,  or  Indian  tribe,  it  shall  be 
lawful  for  the  President  of  the  United  States  to  call 
forth  suchnumber  of  the  militia  of  the  State  or  StateSj 
most  convenient  to  the  place  of  danger,  or  scene  of 
action,  as  he  may  judge  necessary  to  repel  such  in- 
vasion, and  to  issue  his  orders  for  that  purpose,  to 
such  officer  or  officers  of  the  militia  as  he  shall  think 
proper.''  It  then  proceeds  to  make  a  provision,  sub- 
stantially the  same,  in  cases  of  domestic  insurrections; 
and  in  like  manner,  the  second  section  proceeds  to 
provide  for  cases  where  the  execution  of  the  laws  is 
opposed  or  obstructed  by  combinations  too  powerful 
to  be  suppressed  by  the  ordinary  course  of  judicial 
proceedings.  The  fourth  section  provides,  that  ^^  the 
militia  employed  in  the  service  of  the  United  States 
shall  be  subject  to  the  same  rules  and  articles  of  war 
as  the  troops  of  the  United  States."  The  fifth  sec- 
tion (which  is  very  material  to  our  present  purpose) 
provides,  '<  that  every  officer,  non-CQmmissioned  offi- 
cer, at  private  of  the  militia,  who  shall  fail  to  obey  any 
of  the  orders  of  the  President  cfihe  United  States^  in 
the  cases  before  reeitedy  shall  forfeit  a  sum  not  ex- 
ceeding one  year's  pay,  and  not  less  than  one  month's 
pay,  to  be  determined  and  adjudged  by  a  Court  Mar- 
tial ;  and  such  officer  shall,  moreover,  be  liable  to  be 
cashiered  by  a  sentence  of  a  Court  Martial^  and  be 
VoL.V.  8 
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mo.  incapacitated  from  holding  a  commission  in'  the  mU 
litia  for  a  term  not  exceeding  twelve  months,  at  the 
discretion  of  the  said  Court ;  and  such  non-commis- 
sioned officers  and  privates  shall  be  liable  to  be  im- 
prisoned by  a  like  sentence,  on  failure  of  payment  of 
the  fines  adjudged  against  them,  for  one  calendar 
month  for  every  five  dollars  of  such  fine."  The 
sixth  section  declares,  <^  that  Courts  Martial  for  the 
trial  of  militia,  shall  be  composed  of  militia  officers 
only."  The  seventh  and  eighth  sections  provide  for 
the  collection  of  the  fines  by  the  marshal  and  depu- 
ties, and  for  the  payment  of  them  when  collected 
into  the  treasury  of  the  United  States. 

The  2d  section  of  the  militia  act  of  Pennsylvania^ 
passed  the  28th  of  March,  1814,  provides,  ^^  that  if 
any  commissioned  officer  of  the  militia  shall  have 
neglected,  or  refused  to  serve,  when  called  into  ac- 
tual service  in  pursuance  of  any  order  or  requisition 
of  the  President  of  the  United  States,  he  shall  be  lia- 
ble to  the  penalties  defined  in  the  act  of  Congress 
of  the  United  States,  passed  on  the  28th  of  Februa- 
ry, 1793,"  and  then  proceeds  to  enumerate  them ;  and 
then  declares,  ^^  that  each  and  every  non-commission- 
ed officer  and  private,  who  shall  have  neglected  or  re- 
fused to  serve  when  called  into  actual  service  in  pur- 
suance of  an  order  or  requisition  of  the  President  of 
the^  United  States,  shall  be  liable  to  the  penalties  de- 
fined in  the  same  act,"  and  then  proceeds  to  eno- 
merate  them.  And  to  each  clause  is  added,  <^  or 
shall  be  liable  to  any  penalty  which  may  have  been 
prescribed  since  the  date  of  the  passage  of  the  said 
aet,or^hich  may  hereafter  be  prescribed  by  any  laiv 
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of  the  United  States.''  It  then  further  provides,. that  issq. 
*^  within  one  month  after  the  expiration  of  the  time  for 
which  any  detachment  of  militia  shall  have  been  cal- 
led into  the  service  of  the  United  States,  by,  or  in 
pursuance  of  orders  from  the  President  of  the  Uni- 
ted States,  the  proper  brigade  inspector  shall  summon 
a  general,  or  a  regimental  Court  Martial,  as  the  case 
may  be,  for  the  trial  of  such  person  or  persons  be- 
longing to  the  detachment  called  out,  who  shall  have 
refused  or  neglected  to  march  therewith,  or  to  fur- 
nish a  sufficient  substitute,  or  who,  aftelf  having 
marched  therewith,  shall  have  returned  without 
leave  from  his  commanding  officer,  of  which  delin- 
quents, the  proper  brigade  inspector  shall  furnish  to 
the  said  Court  Martial  an  accurate  list  And  as 
soon  as  the  said  Court  MaiFtial  shall  have  decided  in 
each  of  the  cases  which  shall  be  submitted  to  their 
consideration,  the  president  thereof  shall  furnbh  to 
the  marshal  of  the  United  States,  or  to  his  deputy, 
and  also  to  the  comptroller  of  the  treasury  of  the 
United  States,  a  list  of  the  delinquents  fined,  in  or- 
der that  the  further  proceedings  directed  to  be  had 
thereon  by  the  laws  of  the  United  States  may  be 
completed.'' 

It  is  apparent,  from  this  sumnt9ry,  that  each  of 
the  acts  in  question  has  in  view  the  same  objects,  the 
punishment  of  any  persons  belonging  to  the  militia 
of  the  State,  who  shall  be  called  forth  into  the  ser*^ 
vice  of  the  United  States  by  the  President,  and  re- 
fuse to  perform  theiir  duty.  Both  inflict-  the  same 
penalties  for  the  same  acts  of  disobedience.  In  the 
9ct  of  1 795,  it  IS  the  failure  ^<  to  obey  the  orders  of  the 
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iBto;  President  m  any  ijfihe  cases  before  recited ;"  and  those 
*!^^^^  ordefs  are  such  as  he  is  authorized  to  give  by  the  first 
▼•  and  second  sections  of  the  act,  viz.  to  ^  call  forth'' 
the  militia  to  execute  the  laws»  to  suppress  insurrec- 
tions, and  repel  invasions.  In  the  act  of  Pennsjlva- 
oia,  it  is  the  neglect  or  refusal  '^  to' serve  when  orf- 
ledinto  actual  servicey  in  pursuance  of  anj  orders  of 
the  Presidedty"  which  orders  can  only  be  under  the 
act  of  1795.  And  to  demonstrate  this  construction 
more  fully,  the  delinquent  is  made  liable  to  the  pe- 
nalties defined  in  the  same  act ;  and  this  again  is  folr 
lowed  by  a  clause  vaiyingthe  penalties,  so  as  to  con- 
form to  those  which  from  time  to  time  may  be  inflict- 
ed by  the  laws  of  the  United  States  for  the  same 
ofience.  So  that  there  can  be  no  reasonable  doubt 
that  the  legislature  of  Pennsylvania  meant  to  punijsh 
by  its  own  Courts  Martial,  an  offence  against  the 
United  States  created  by  their  laws,  by  a  substantial 
re*enactment  of.  those  laws  in  its  own  militia  code. 

No  doubt  has  been  here  breathed  of  the  constitu- 
tionality of  the  provisions  of  the  act  of  1795,  and 
they  are  believed  to  be,  in  all  respects,  within  the 
legitimate  authority  of  Congress.  In  the  construc- 
tion, however,  of  this  act,  the  parties  are  at  variance. 
The  plaintiff  contends,  that  from  the  time  of  the 
calling  forth  of  the  militia  by  the  President,  it  is  to 
be  considered  as  ipso  facta  ^^  employed  in  the  service 
of  the  United  States,"  within  the  meaning  of  the 
constitution,  and  the  act  of  1795;  and,  therefore,  to 
be  exclusively  governed  by  Congress.  On  the  other 
hand^  the  defendant  contends,  that  there  is  no  disftin<> 
tion  between  the  ^  calling  forth,''  and  the  ^^  employ- 
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ment  id  service^'  of  the  militia,  in  the  act  of  1795,      me. 
both  meaning  actual  mustering  in  service,  or  an  ef- 
fectual calling  into  service;  that  the.  States  retain 
complete  authority  over  the  militia,  notwithstanding 
the  call  of  the  President,  until  it  is  obeyed  by  going 
into  service ;  that  the  exclusive  authority  of  the  Uni* 
ted  States  does  not  commence  until  the  drafted  troops 
are  mustered,  and  in  the  actual  pay  and  service  of 
the  Union:  and  further,  that  the  act  of  1796  was 
never  intended,  by  its  language,  to  apply  its  penalties, 
except  to  militia  in  the  latter  predicament,  leaving 
disobedience  to  the  President's  call  to  be  punished 
by  the  States  as  an  offence  against  State  authority. 
Upon  the  most  mature  reflection,  it  is  my  opi- 
nion, that  there  is  a  sound  distinction  between  the 
^<  calling  forth"  of  the  militia,  and  their  being  in  the 
*^  actual  service"  or  ^^  employment"  of  the  United 
States,  contemplated  both  in  the  constitution  and'acts 
of  Congress.    The  constitution,  in  the  clause  already 
adverted  to,  enables  Congress  to  provide  for  the  go* 
vemment  of  such  part  of  the  militia  ^^  as  may  be 
employed  in  the  service  of  the  United  States,"  and 
makes  the  President  commander  in  chief  of  the  mi- 
litia, ^^  when  called  i^to  the  actual  service  of  the 
United  States."    If  the  former  clause  included  the 
authority  in  Congress  to  call  forth  the  militia,  as  being 
in  virtue  of  the  call  of  the  President  in  actual  ser- 
vice, there  would  certainly  be  no  necessity  for  a  dis- 
tinct clause,  authorizing  it  to  provide  for  the  calling 
forth  of  the  militia;  and  the  President  would  be 
mnmander  in  chief,  not  merely  of  the  militia  in  ac- 
tual service,  but  of  the  militia  ordered  into  service. 
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^20^  The  acts  of  Congress,  also,  aid  the  construction  al- 
ready asserted.  The4rh  section  of  the  act  of  1795, 
makes  the  militia  ^<  employed  in  the  service  of  the' 
United  States,''  subject  to  the  rules  and  articles  of 
war;  and  these  articles  include  capital  punishments 
by  Courts  Martial.  Yet  one  of  the  amendments 
(art  5.)  to  the  constitution,  prohibits  such  punish- 
ments, ^^  unless  on  a  presentment  or  indictment  of  a 
grand  jury,  except  in  cases  arising  in  the  land  or  na-^ 
val  forces,"  or  in  *^  the  militia  when  in  actual  service^ 
in  time  of  war,  or  public  danger.''  To  prevent,  there- 
fore, a  manifest  breach  of  th^  constitution,  we  can- 
not but  suppose  that  Congress  meant,  (what,  indeed, 
its  language  clearly  imports,)  in  the  4th  section,  to 
provide  only  for  cases  of  actual  employment.  The 
act  of  the  2d  of  January,  1795,  ch,  74.  provides  for 
the  pay  of  the  militia  ^^  when  called  into  actual  ser- 
vice," commencing  it  on  the  day  of  their  appearance 
at  the  place  of  rendezvous^  .and  allowing  a  certain^ 
pdy  for  every  fifteen  miles  travel  from  their  homes  to 
that  place.  The  97th  article  of  the  rules  and  arti- 
cles of  war  (act  of  10th  of  April,  1806,  ch.  20.) 
declares,  that  the  officers  and  soldiers  of  any  troops, 
whether  militia  or  others,  bein^  mustered,  and  in  the 
pay  of  the  United  States,  shall,  at  all  times,  and  in 
all  places,  ^^^  when  joined^  or  acting  in  conjunctia» 
with  the  regular  forces^^  of  the  United  States,  be 
governed  by  these  articles,  and  shall  be  subject  to  be . 
tried  by  Courts  Martial,  in  like  manner  with  the  of- 
ficers and  soldiers .  in  -the  regular  torces,  save  only 
tbtit  such  "CourU  Martial  shall  be  composed -entirdy 
•f  militia  officers.    And  the  i(ct  of  the  18tli  «f 
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April,  1814)  (ch.  141.^  supplementary  to  that  of  isi^o. 
1795,  provides  for  Jike  Courts  Martial  for  the  trial 
of  militia,  drafted,  detached,  and  called  forth  for  the 
service  of  the  United  States,  *^  whether  acting  in 
conjunction  vi^ith  the  regular  forces  or  othenmse.^ 
All  these  provbions  for  the  government,  payment,  and 
trial  of  the  militia,  manifestly  contemplate  that  the 
militia  are  in  actual  employment  and  service,  and 
not  merely  that  they  have  been  ^^  called  forth,"  or 
ordered  forth,  and  had  failed  to  obey  the  orders  of  the 
President  It  would  seem  almost  absurd  to  say  that 
these  men  who  have  performed  no  actual  service,  are 
yet  to  receive  pay ;  that  they  are  "  employed"  when 
they  refuse  to  l)e  employed  in  the  public  ^rvice ; 
that  they  are  ^^  acting^^  in  conjunction  with  the  re- 
gular forces  or  otherwise,  when  they  are  not  embo- 
died to  act  at  all  ]  or  that  they  are  subject  to  the  rules 
and  articles  of  war  as  troops  organized  and  employed 
in  the  public  service,  when  they  have  utterly  dis- 
claimed all  military  organization  and  obedience.  In 
my  judgment,  there  are  the  strongest  reasons  to  be- 
lieve, that  by  employment  "in  the  service," or, as  it 
is  sometimes  expressed,  "  in  the  actual  service"  of 
the  United  States,  something  more  must  be  meant 
than  a  mere  calling  forth  of  the  militia.  .  That  it 
includes  some  acts  of  organization,  mustering,  or 
marching  done  or  recognised,  in  obedience  to  the 
pall  in  the  public  service.  The  act  of  1795  i^  not 
in  its  terms  compulsive  upon  any  militia  to  serve ;, 
but  contemplates  an  option  in  the  person  drafted,  to 
serve  or  not  to  serve;  and  it' he  pay  the  penalty  in- 
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1820.       flicted  by  the  law,  he  does  not  seem  bound  to  per- 
form any  military  duties. 

Besides,  the  terms  '^  call  forth'^  and  ^^  employed 
in  service,'*  cannot,  in  any  appropriate  sense,  be  said 
to  be  synonimous.  To  suppose  them  used  to  signify 
the  same  thing  in  the  eonstitution,  and  acts  of  Con- 
gress, would  be  to  defeat  the  obvious  puri)oses  of 
both.  The  constitution,  in  providing  for  the  calling 
forth  of  the  militia,  necessarily  supposes  some  act  to 
be  done  before  the  actual  employment  of  the  militia ; 
a  requisition  to  perform  service,  a  call  to  engage  in  a 
public  duty.  From  the  very  nature  of  things,  the 
call  must  precede  the  service ;  and  to  confound  them 
is  to  break  down  the  established  meaning  of  lan- 
guage, and  to  render  nugatory  a  power  without  which 
the  militia  can  never  be  compelled  to  serve  in  defence 
of  the  Union.  For  of  what  constitutional  validity 
can  the  act  of  1795  be,  if  the  sense  be  not  what  I 
have  stated  ?  If  Congress  cannot  provide  for  a  pre- 
liminary call,  authorizing  and  requiring  the  service, 
how  can  it  punish  disobedience  to  that  call  ?  The 
argument  that  endeavours  to  establish  such  a  propo- 
sition, is  utterly  without  any  solid  foundation.  We 
do  not  sit  here  to  fritter  away  the  constitution  upon 
metaphysical  subtleties. 

Nor  is  it  true  that  the  act  of  1795  confines  its 
penalties  to  such  of  the  militia  as  are  in  actual  ser- 
vice, leaving  those  who  refuse  to  comply  with  the 
orders  of  the  President  to  the  punishment  that  the 
State  may  choose  to  inflict  for  disobedience.  On  the 
contrary,  if  there  be  any  certainty  in  language,  the 
ath  section  applies  exclusively  to  those  of  the  militia 
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who  are  ^^  called  forth"  by  the  President,  and  fail  to  isso. 
obey  his  orders,  or,  in  other  words,  who  refuse  to  ^"^^^^^^ 
go  into  the  actual  service  of  the  United  States.  Itin-  ▼• 
flicts  no  penalty  in  any  other  case ;  and  it  supposes,  and 
justly,  that  all  the  cases  of  disobedience  of  the  militia, 
while  in  actual  service,  were  sufficiently  provided 
for  by  the  4th  section  of  the  act,  they  being  thereby 
subjected  to  the  rules  and  articles  of  war.  It  inflicts 
the  penalty  too,  as  we  have  already  seen,  in  the  iden- 
tical cases,  and  none  other,  to  which  the  paragraphs 
of  the  militia  act  of  Pennsylvania  now  in  question 
pointedly  address  themselves;  and  in  the  identical 
case  for  which  the  present  plaintiff  was  tried,  con- 
victed,  and  punished,  by  the  State  Court  Martial. 
So  that  if  the  defendant's  construction  of  the  act  of 
1795  could  jprevail,  it  would  not  help  his  case.  All 
the  difficulties  as  to  the  repugnancy  between  the  act 
of  Congress  and  of  Pennsylvania,  would  still  remain, 
with  the  additional  difficulty,  that  the  Court  would 
be  driven  to  say,  that  the  mere  act  of  calling  forth 
put  the  militia,  ipsofactOj  into  actual  service,  and  so 
placed  them  exclusively  under  the  government  of 
Congress. 

In  the  remarks  which  have  already  been  made,  the 
answer  to  another  pro'position  stated  by  the  defend* 
ant  is  necessarily  included.  .  The  offence  to  which 
the  penalties  are  annexed  in  the  4th  section  of  the 
act  of  1795,  is  not  an  offence  against  State  authority, 
but  against  the  United  States,  created  by  a  law  of 
Congress,  in  virtge  of  a  constitutional  authority,  and 
punishable  by  a  tribunal  which  it  has  selected,  and 
which  it  can  change  at  its  pleasure. 

Vol.  V.  9 
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1820*  That  tribunal  is  a  Court  Martial ;  and  the  defend- 

ant contends,  that  as  no  explanatory  terras  are  added, 
a  State  Court  Martial  is  necessarily  intended,  be- 
cause the  laws  of  the  Union  have  not  effectually 
created  any  Court  Martial,  which,  sitting  under  the 
authority  of  the  United  States,  can  in  all  cases  tiy 
the  offence.  It  will  at  once  be  seen  that  the  act  of 
1795  has  not  expressly  delegated  cognizance  of  the 
offence  to  a  State  Court  Martial,  and  the  question 
naturally  arises,  in  what  manner,  then  can  it  be  claim- 
ed ?  When  a  military  offence  is  created  by  an  act  of 
Congress  to  be  punished  by  a  Court  Martial,  how  is 
such  an  act  to  be  interpreted  ?  If  a  similar  clause 
were  in  a  State  law,  we  should  be  at  no  loss  to  give 
an  immediate  and  definite  construction  to  it,  viz.,  that 
it  pointed  to  a  State  Court  Martial — And  why  ?  Be- 
cause the  offence  being  created  by  State  legislation, 
to  b.e  executed  for  State  purposes,  must  be  supposed 
to  contemplate  in  its  execution  such  tribunals  as  the 
State  may  erect,  and  control,  and  confer  jurisdiction 
upon.  A  State  legislature  cannot  be  presumed  to 
legislate  as  to  foreign  tribunals ;  but  must  be  sup- 
posed to  speak  in  reference  to  those  which  may  h6 
reached  by  its  own  sovereignty.  Precisely  the  same 
reasons  must  apply  to  the  construction  of  a  law  of 
the  United  States.  The  object  of  the  law  being  to 
provide  for  the  exercise  of  a  power  vested  in  Con- 
gress by  the  constitution,  whatever  is  directed  to  be 
done  "knust  be  supposed  to  be  done,  unless  the  contra- 
trary  be  expressed,  under  the  authority  of  the  Union. 
When,  then,  a  Court  Martial  is  spoken  of  in  general 
terms  in  the  act  of  1795*  the  reasonable  interpret 
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tadon  is,  that  it  is  a  Court  Martial  to-be  organized  isfo. 
under  the  authority  of  the  Uuited  States — a  Court 
Martial  whom  Congress  may  convene  and  regulate. 
There  is  no  pretence  to  say^  that  Congress  can  com- 
pel a  State  Court  Martial  to  convene  and  sit  in  judg- 
ment on  such  offence.  Such  an  authority  is  no 
where  confided  to  it  by  the  constitution.  Its  power 
is  limited  to  the  few  cases  already  specified,  and 
these  most  assuredly  do  not  embrace  it ;  for  it  is  not 
an  implied  power  necessary  or  proper  to  carry  into 
effect  the  given  powers.  The  nation  may  organize 
its  own  tribunals  for  this  purpose ;  and  it  has  no  ne- 
cessity to  resort  to  other  tribunals  to  enforce  its  rights. 
If  it  do  not  choose  to  organize  such  tribunals,  it  is  its 
own  fault ;  but  it  is  not,  therefore,  imperative  upon  a 
State  tribunal  to  volunteer  in  its  service.  The  6th 
section  of  the  same  act  comes  in  aid  of  this  most  rea- 
sonable construction.  It  declares  that  Courts  Mar-, 
tial  for  the  trial  of  militia  shall  be  composed  of 
militia  officers  only,  which  plainly  shows  that  it  sup- 
posed that  regular  troops  and  officers  were  in  the 
same  service ;  and  yet,  it  is  as  plain  that  this  pro- 
vision would  be  superfluous,  if  State  Courts  Mar- 
tial were  solely  intended,  since  the  States  do  not 
keep,  and  ordinarily  have  no  authority  to  keep,  regu- 
lar troops,  but  are  bound  to  confine  themselves  to 
militia.  It  might  with  as  much  propriety  be  con- 
tended, that  the  Courts  Martial  for  the  trial  of  mili- 
tia under  the  97th  article  of  the  rules  and  articles 
t>f  war,  are  to  be  State  Courts  Martial.  The  lan- 
guage of  that  article,  so  far  as  respects  this  point,  j^ 
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1820.      almost  the  same  with  the  clause  now  under  conude- 
ration. 

As  to  the  argument  itself,  upon  which  the  defend- 
ant erects  his  construction  of  this  part  of  the  act, 
its  solidity  is  not  admitted,  h  does  not  follow,  be- 
cause Congress  have  neglected  to  provide  adequate 
means  to  enforce  their  laws,  that  a  resulting  trust  is 
reposed  in  the  State  tribunab  to  enforce  them.  If  an 
offence  be  created  of  which  no  Court  of  the  United 
States  has  a  vested  cognizance,  the  State  Court  may 
not,  therefore,  assume  jurisdiction,  and  punish  it.  It 
cannot  be  pretended  that  the  States  have  retained 
any  power  to  enforce.fines  and  penalties  created  by 
the  laws  of  the  United  States  in  virtue  of  their  gene- 
ral sovereignty,  for  that  sovereignty  did  not  original- 
ly attach  on  such  subjects.  They  sprung  from  the 
Union,  and  had  no  previous  existence.  It  would  be 
a  strange  anomaly  in  our  national  jurisprudence  to 
hold  the  doctrine,  that  because  a  new  power  created 
by  the  constitution  of  the  United  States  was  not  ex- 
ercised to  its  full  extent,  therefore  the  States  might 
exercise  it  by  a  sort  of  process  in  aid.  For  instance, 
because  Congress  decline  ^^  to  borrow  money  on  the 
credit  of  the  United  States,**  or  ^^  to  constitute  tribu- 
nals inferior  to  theBupreme  Court,"  or  ^^  to  make  rules 
for  the  government  and  regulation  of  the  land  and 
naval  forces," jor  exercise  either  of  them  defectively, 
that  a  Statq.  might  step  in,  and  by  its  legblation  supply 
th(^  defects,  or  assume  a  general  jurisdiction  on 
these  subjects.  If,  therefore,  it  be  conceded,  that 
Congress  have  not  as  yet  legislated  tp  the  extentrof 
organizing  Courts  Martial  for  the  trial  of  offences 
created  by  the  act  of  1796,  it  is  not  conceded  that 
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therefore  State  Courts  Martial  may,  in  rirtue  of      isso. 
State  laws,  exercise  the  authority,  and  punish  of** 
fenders.  Congress  may  hereafter  supply  such  defects, 
and  cure  all  inconveniences. 

It  is  a  general  principle  too  in  the  policy,  if  not  the 
customary  law  of  nations,  that  no  nation  is  bound 
to  enforce  the  penal  laws  of  another  within  its  own 
dominions.  The  authority  naturally  belongs,  and  is 
confided,  to  the  tribunals  of  the  nation  creating  the 
offences.  In  a  government  formed  like  ours,  where 
there  is  a  division  of  sovereignty,  and,  of  course^ 
where  there  is  a  danger  of  collision  from  the  near 
approach  of  powers  to  a  conflict  with  each  other,  it 
would  seem  a  peculiarly  safe  and  salutary  rule,  that 
each  government  should  be  left  to  enforce  its  own 
penal  laws  in  its  own  tribunals.  It  has  been  express- 
ly held  by  this  Court,  that  no  part  of  the  criminal 
jurisdiction  of  the  United  States  can  consistently 
with  the  contsieution  be  delegated  by  Congress  to 
State  tribunals  ^  and  there  is  not  the  slightest  incli- 
nation to  retract  that  opinion.  The  judicial  power 
of  the  Union  clearly  extends  to  all  such  cases.  No 
concurrent  power  is  retained  by  the  States,  becsuiM 
the  subject  matter  derives  its  existence  from  the  ttfi- 
stitution ;  and  the  authority  of  Congress  to  delegate 
it  cannot  be  implied,  fpr  it  is  not  necessary  or  proper 
in  any  constitutional  sense.  But  even  if  Congress 
could  delegate  it,  it  would  still  remain  to  be  shown 
that  it  had  so  done.    We  have  seen  diat  this  cannot 


aMartb  v  Hunter,  1  Wheat.  JUp.  304.  337.  S.  P.<  United 
3Met  0.  LaOrop,  17  John$.  lUp.  4. 
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1820.  1)6  correcdy  deduced  from  the  act  of  1795;  and  we 
are,  therefore,  driven  to  decide,  whether  a  State  can, 
without  such  delegation,  constitutionally  assume  and 
exercise  it. 

It  is  not,  however,  admitted,  that  the  laws  of  the 
United  States  have  not  enabled  Courts  Martial  to  be 
held  under  their  own  authority  for  the  trial  of  these 
offences,  at  least  when  there  are  militia  officers  acting 
in  service  in  coiy  unction  with  regular  troops.  The 
97th  article  of  war  gives  an  authority  for  the  trial  of 
militia  in  many  cases;  and  the  act  of  the  18th  of 
April,  1814,  ch.  141.  (which  has  now  expired,)  pro- 
vided, as  we  have  already  seen,  for  cases  where  the 
militia  was  acting  alone.  To  what  extent .  these 
laws  applied  is  not  now  necessary  to  be  determined. 
The  subject  is  introduced  solely  to  prevent  any  con- 
clusion that  they  are  deemed  to  be  wholly  inapplica- 
ble. Upon  the  whole,  I  am  of  opinion,  that  the 
Courts  Martial  intended  by  the  act  of  1795,  are  not 
State  Courts  Martial,  but  those  of  the  United  States; 
acnd  this  is  the  same  construction  which  has  been 
already  put  upon  the  same  act  by  the  Supreme  Court 
of  Pennsylvania.'' 

What,  then,  is  the  state  of  the  case  before  the  Court  f 
Congress,  by  a  law,  declare  that  the  officers  and  pri« 
vates  of  the  militia  who  shall,  when  called  forth  by 
the  President^  foil  to  obey  his  orders,  shall  be  liable 
to  certam  penalties,  to' be  adjudged  by  a  Court  Mar- 
tial convened  binder  its  own  authority.  The  legis^ 
lature  of  Pennsylvania  inflict  the  same  penalties  for 

a  Ex  parte  Bokon,  5  HalP$  jShmt.  Iaw  /atumaf,  478. 
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the  flame  disobedience,  and  direct  these  penalties  isso. 
to  be  adjudged  by  a  State  Court  Martial  called  ex- 
clusively under  its  own  authority.  The  offence  is 
created  by  a  law  of  the  United  States,  and  is  solely 
against  their  authority,  and  made  punishable  in  a  spe- 
cific manner ;  the  legislature  of  Pennsylvania,  with- 
out the  assent  of  the  United  States,  insist  upon  be« 
ing  an  auxiliary,  nay,  as  the  defendant  contends,  a 
principal,  if  not  a  paramount,  sovereign,  in  its  ex- 
ecution. This  is  the  real  state  of  the  case  ;  and  it 
is  said,  without  the  slightest  disrespect  for  the  legis- 
lature of  Pennsylvania,  who  in  passing  this  act  were, 
without  question,  governed  by  the  highest  motives  o£ 
patriotism,  public  honour,  and  fidelity  to  the  Union.. 
If  it  has  transcended  its  legitimate  authority,  it  has 
committed  an  unintentional  error,  which  it  will  be 
the  first  to  repair,  and  the  last  to  vindicate.  Our  duty 
compels  us,  however,  to  compare  the  legislation,  and 
not  the  intention,  with  the  standard  of  the  constitu- 
tion. 

It  has  not  been  denied,  that  Congress  may  con- 
stitutionally delegate  to  its  own  Courts  exclusive 
jurisdiction  over  cases  arising  under  its  own  laws. 
It  is,  too,  a  general  principle  in  the  construction  of 
statutes,  that  where  a  penalty  is  prescribed  to  be 
recovered  in  a  special  manner,  in  a  special  Court,  it 
excludes  a  recovery  in  any  other  mode  or  Court. 
The  language  is  deemed  ejspressive  of  the  sense  of 
the  legislature,  that  the  jurisdiction  shall  be  exclusive. 
In  such  a  case,  it  is  a  violation  of  the  statute  for  any 
other  tribimal  to  assume  jurisdiction.  If,  then,  we 
strip  the  case  before  the  Court  of  all  unnecessary 
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1810.  appendages,  it  presents  this  point,  that  Congress  had 
declared  that  its  own  Courts  Martial  shall  have  ex- 
clusive jurisdiction  of  the  offence ;  and  the  State  of 
Pennsylvania  claims  a  right  to  interfere  with  that  ex-* 
elusive  jurisdiction,  and  to  decide  in  its  own  Courts 
upon  the  merits  of  ev^ry  case  of  alleged  delinquency. 
Can  a  more  direct  coUbion  with  the  authority  of  the 
United  States  be  imagined  ?  It  is  an  exercise  of  con- 
current authority  where  the  laws  of  Congress  have 
constitutionally  denied  it  If  an  act  of  Congress  be 
the  supreme  law  of  the  land,  it  cannot  be  made  more 
binding  by  an  affirmative  re-enactment  of  the  same 
act  by  a  State  legislature.  The  latter  must  be  mere- 
ly inoperative  and  void  ;  for  it  seeks  to  give  sanction 
to  that  which  already  possesses  the  highest  sanction. 
What  are  the  consequences,  if  the  State  legisla- 
tion in  the  present  case  be  constitutional?  In  the 
first  place,  if  the  trial  in  the  State  Court  Martial  be 
on  the  merits,  and  end  in  a  condemnation  or  acquittal, 
one  of  two  things  must  follow,  either  that  the  United 
States'  Courts  Martial  are  thereby  devested  of  their 
authority  to  try  the  same  case,  in  violation  of  the  ju- 
risdiction confided  to  them  by  Congress ;  or  that  the 
delinquents  are  liable  to  be  twice  tried  and  punished 
for  the  same  offence,  against  the  manifest  intent  of 
the  act  of  Congress,  the  principles  of  the  common 
law,  and  the  genius  of  our  free  government  In 
the  next  place,  it  is  not  perceived  how  the  right  of 
the  President  to  pardon  the  offence  can  be  effectually 
exerted ;  for  if  the  State  legislature  can,  as  the  de- 
fendant contends,  by  its  own  enactment,  make  it  a 
State  offence,  the  pardoning  power  pf  the  State 
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cHu  alone  purge  away  such  an  offence.  The  Pre-  1820. 
sident  has  no  authority  to  interfere  in  such  a  case. 
In  the  next  place,  if  the  State  can  re-enact  the  same 
penalties,  it  may  enact  penalties  substantially  differ- 
ent for  the  same  offence,  to  be  adjudged  in  its  own 
Courts.  If  it  possess  a  concurrent  power  of  legis- 
lation, so  as  to  make  it  a  distinct  State  offence,  what 
punishments  it  shall  impose  must  depend  upon  its 
own  discretion.  In  the  exercise  of  that  discretion,  it 
IS  not  liable  to  the  control  of  the  United  States.  It 
may  enact  more  seirere  or  more  mild  punishments 
than  those  declared  by  Congress.  And  thus  an 
offence  originally  created  by  the  laws  of  the  United 
States,  and  growing  out  of  their  authority,  may  be 
visited  with  penalties  utterly  incompatible  with  the 
intent  of  the  national  legblature.  It  may  be  said 
that  State  legislation  cannot  be  thus  exercised,  be- 
cause its  concurrent  power  mnst  be  in  subordination 
to  that  of  the  United  States.  If  this  be  true,  (and 
it  is  believed  to  be  so,)  then  it  must  be  upon  the 
ground  that  the  offence  cannot  be  made  a  distinct 
State  offence,  but  is  exclusively  created  by  the  laws 
of  the  United  States,  and  is  to  be  tried  and  punish- 
ed as  Congress  has  directed,  and  not  in  any  other 
manner  or  to  any  other  extent.  Yet  the  argument 
of  the  defendant's  counsel  might  be  here  urged,  that . 
the  State  law  was  merely  auxiliary  to  that  of  the 
United  States ;  and  that  it  sought  only  to  enforce  a 
public  duty  more  efiectually  by  other  penalties,  in 
aid  of  those  prescribied  by  Congress.  The  repug- 
nancy of  such  a  State  law  to  the  national  authority 
would,  nevertheless,  be  manifest,  since  it  would  seek 
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18m  to  punbh  an  offence  created  by  Congress,  different- 
\j  from  the  declared  will  of  Congress.  And  the 
repugnancy  is  not  in  iny  judgment  less  manifest, 
where  the  State  law  undertakes  to  punish  an  offence 
by  a  State  Court  Martial,  which  the  law  of  the 
United  States  confines  to  the  jurisdiction  of  a  national 
Court  Martial. 

The  present  case  has  been  illustrated  in  the  argu- 
ment of  the  defendant's  counsel,  by  a  reference  to 
cases  in  which  State  Courts  under  State  laws  exer- 
cise a  concurrent  jurisdiction  over  offences  created 
and  punished  by  the  laws  of  the  United  States. 
The  only  case  of  this  description  which  has  been 
cited  at  the  bar,  is  the  forgery  of  notes  of  the  Bank 
of  the  Ubited  States,  which  by  an  act  of  Congress 
was  punished  by  fine  and  imprisonment,  and  which 
under  State  laws  has  also  been  punished  in  some 
State  Courts,  and  particularly  in  Pennsylvania.''  In 
respect  to  this  case,  it  is  to  be  recollected,  that  there 
is  an  express  proviso  in  the  act  of  Congress,  that  no- 
thing in  that  act  should  be  construed  to  deprive  the 
State  Courts  of  their  jurisdiction  under  the  State 
laws  over  the  offences  declared  punbhable  by  that 
act.  There  is  no  such  proviso  in  the  act  of  1793, 
and,  therefore,  there  is  no  complete  analogy  to  sup- 
port the  illustration. 

That  there  are  cases  in  which  an  offence  particu- 
larly aimed  against  the  laws  of  authority  of  the 
United  States  may,  at  the  same  time,  be  directed 
against  State  authority  also,  and  thus  be  withm  the 

a  See  White  v.  Commonwealth,  4  Binn.  Rep.  418.  living- 
ston  V.  Van  Ingen,  9  Johiu.  Rep.  607.  667. 
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legitimate  reach  of  State  legislation,  m  the  absence  ism 
of  national  legislation  on  the  same  subject,  I  pretend  "^JJ^J^^J^ 
not  to  affirm,  or  to  deny.  It  will  be  sufficient  to  ^• 
meet  such  a  case  when  it  shall  arise.  But  that  an 
offence  against  the  constitutional  authority  of  the 
United  States  can,  after  the  national  legislature  has 
provided  for  its  trial  and  punishment,  be  cognizable 
in  a  State  Court,  in  virtue  of  a  State  law  creating  a 
like  offence,  and  defining  its  punishment,  without  the 
consent  of  Congress,  I  am  very  far  from  being  ready 
to  admit.  It  seems  to  me,  that  such  an  exercise  of 
State  authority  is  completely  open  to  the  great  objec- 
tioQs  which  are  presented  in  the  case  before  us. 
Take  the  case  of  a  capital  offence,  as  for  instance, 
treason  agahist  the  United  States :  can  a  State  legis- 
lature vest  its  own  Courts  with  jurisdiction  over  such 
an  offence,  and  pmiish  it  either  capitally  or  other- 
wise  ?  Can  the  national  Courts  be  ousted  of  their 
jurisdiction  by  a  trial  of  the  offender  in  a  State 
Court?  Would  an  acquittal  in  a  State  Court  be  a 
good  bar  upon  an  indictment  for  the  offence  in  the 
national  Courts  f  Can  the  offender,  against  the  let- 
ter of  the  constitution  of  the  United  States,  *^  be 
subject  for  the  same  offence,  to  be  twice  put  in  jeo* 
pardy  of  life  or  limb  ?'  These  are  questions  which,  it 
seems  to  me,  are  exceedingly  difficult  to  answer  in 
the  affirmative.  The  case,  then,  put  by  the  defend- 
ant's counsel,  clears  away  none  of  the  embarrass- 
ments which  surround  their  construction  of  the  case 
at  the  bar  of  the  Court. 

Upon  the  whole,  with  whatever  reluctance,  I  feel 
myself  bound  to  declare,  that  the  clauses  of  the  mi- 
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litia  act  of  Pennsylvania  now  in  question^  are  repug- 
nant to  the  constitutional  laws  of  Congress  on  the 
same  subject,  and  are  utterly  void ;  and  that^  there- 
fore, the  judgn^ent  of  the  State  Court  ought  to  be 
reversed.  In  this  opinion  I  have  the  concurrence  of 
one  of  my  brethren. 

Judgment  affirmed. 


(7     / 1  '^         (CoKSTiTUTioHit  Law.) 

The  United  States  v.  Wiltberger. 


Tbe  Courts  of  the  United  States  have  do  jurisdiction,  under  the:  act  of 
April  30th,  1790,  c.  36.  of  the  crime  of  manslau^ter,  committed  bjr 

'  the  master  upoD  one  of  tbe  seamen  an  boaid  a  merchant  vessel  of 
the  United  States,  ljin|^  in  the  nver  Tig^ris,  in  the  empire  of  China, 
35  miles  above  its  mouth,  off  Wampoa,  about  100  yards  from  the 
shore,  in  four  and  a  half  fathoms  water,  and  beloiv  low  water  mark. 

Though  penal  laws  are  to  be  constraed  strictly ;  yet  the  intention  of 
the  legislature  mqst  govern  in  the  construction  of  penal,  as  well  as 
other  statutes,  and  they  are  not  to  be  construed  so  Strictly  as  to  de- 
feat the  obvious  intention  of  tbe  legislature. 

In  the  act  of  April  30th,  1790,  c'36.  the  description  ciplaeet  contain- 
ed in  the  8th  section,  within  which  tbe  oflences  therein  enumerated 
most  be  committed,  in  order  to  give  the  Courts  of  the  Union  juris- 
diction over  them,  cannot  be  transferred  to  tbe  l^th  section,  so  as  to 
give  those  Courts  jurisdiction  over  a  manslaughter  oommitted  in 
the  river  of  a  foreign  oountiy,  and  not  on  the  high  seas. 

This  was  an  indictment  for  manslaughter,  in  the 
Circuit  Court  of  Pennsjrlvania.  The  jury  found 
the  defendant  guilty  of  the  offence  with  which  he 
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Stood  indicted,  subject  to  the  opinion  of  the  Court,      isso. 
whether  this  Court  has  jurisdiction  of  the  case,  ^tTstateii' 
which  was  as  follows :  ▼• 

The  manslaughter  chained  in  the  indictment,  was 
committed  by  the  defendant,  on  board  of  the  Ameri- 
can ship  the  Benjamin  Rush,  on  a  seaman  belonging 
to  the  said  ship,  whereof  the  defendant  was  master, 
in  the  river  Tigris,  in  the  empire  of  China,  off  Wam- 
poa,  and  about  100  yards  from  the  shore,  in  four  and 
a  half  fathoms  water,  and  below  the  low  watermark, 
thirty-five  miles  above  the  mouth  of  the  riven  The 
water  at  the  said  place  where  the  offence  was  com- 
mitted, is  fresh,  except  in  very  dry  seasons,  and  the 
tide  ebbs  and  flows  at,  and  above  the  said  place. 
At  the  mouth  of  the  Tigris,  the  government  of  China 
has  forts  on  each  side  of  the  river,  where  custom- 
house officers  are  taken  in  by  foreign  vessels  to  pre- 
vent smuggling.  The  river  at  the  mouth,  and  at 
Wampoa,  is  about  half  a  ipile  in  breadth. 

And  thereupon,  the  opinions  of  the  Judges  of  the 
Circuit  Court,  being  opposed  as  to  the  jurisdiction 
of  the  Court,  the  question  was  by  them  stated,  and 
directed  to  be  certified  to  this  Court. 

Mr.  C.  /.  IngersoUy  for  the  United  States,  argued,  feB.  i4iK 
that  by  the  Constitution  the  judicial  power  extends 
to  all  cases  of  admiralty  and  maritime  jurisdiction, 
and  Congress  is  invested  with  authority  to  define 
and  punish  piracies  and  other  felonies  committed  on 
the  high  seas.  The  judiciary  act  of  1789,  c.  20.  s. 
11.  gives  jurisdiction  over  these  offences  to  the  Cir- 
cuit Court*    The  act  of  April  30th,  1790.  c.  36.  for 
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1890.      the  punishment  of  certain  crimes  against  the  United 

u.  statey    States,  s.  12.  provides  for  the  punishment  of  man* 

watberffer   slaughter  committed  on  the  high  seas.*    But  it  is  un- 

o  The  sectioiifl  of  this  act  conmieDted  on  in  the  argoment, 
areas  follows: 

Sec.  1. 1  hat  if  aoj  person  or  persons,  owing  allegiance  to  the 
United  States  of  America,  shall  levy  war  against  them,  or  shall  ad- 
here to  their  enemies,  giving  them  aid  and  comfort  within  the 
United  States,  or  elsewhere,  and  shall  be  thereof  convicted,  on 
confession  in  open  Court,  or  on  the  testimony  of  two  witnesses 
to  th^  same  overt  act  of  the  treason  whereof  he  or  they  shaU 
stand  indicted,  such  person  or  persons  shall  be  adjudged  guilty 
of  treason  against  the  United  States,  and  shall  suffer  death. 

Sec  II.  And  be  it  enacted,  That  if  any  person  or  persons^ 
bating  knowledge  of  the  commission  of  any  of  the  treasons 
aforesaid,  shall  conceal,  and  not  as  soon  as  may  be  disclose  and 
make  known  the  same  to  the  President  of  the  United  States,  or 
some  of  the  Judges  thereof,  or  to  the  President  or  Governor 
of  a  particular  State,  or  some  one  of  the  Judges  or  Justices  ' 
thereof,  such  person  or  persons,  on  conviction,  shall  be  ad- 
judged guilty  of  misprision  of  treason,  and  shall  be  imprisoned 
not  exceeding  seven  years,  and  fined  not  exceeding  one  tfaon- 
sand  dollars. 

Sec  III.  And  be  it  enacted.  That  if  any  person  or  persons 
shall,  within  any  fort,  arsenal,  dockyard,  magazioe,  or  in  any 
other  place  or  district  of  country,  under  the  Ale  and  exclusive 
jurisdiction  of  the  United  States,  commit  the'  crime  of  wilful 
murder,  such  person  or  persons,  on  being  thereof  convicted, 
shall  suffer  death. 

Sec.  VI.  And  be  it  enacted,  That  if  any  person  or  persons, 
having  knowledge  of  the  actual  commission  of  the  crime  of  wil- 
ful murder,  or  other  felony,  upon  the  high  seas,  or  withb  any 
fort,  arsenal,  dockyard^  magazine,  or  other  place  or  district  of 
country,  under  the  s6le  and  exclusive  jurisdiction  of  the  Uni- 
ted States,  shall  conceal,  and  not,  as  soon  as  may  be,  disclose 
and  make  known  the  same  to  some  one  of  the  Judges;  or  other 
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deretood  to  be  objected«  1.  That  the  civil,  or  Roman       I820. 
law,  which  is  the  admiralty  code,  does  not  recognise 

^  pe^ons  ID  civil  or  military  aathoritj  abder  the  United  States^ 
OD  coDviction  thereof,  sach  person  or  persons  shall  be  adjudged 
guilty  of  misprision  of  felony,  and  shall  be  imprisoned  not  exr 
ceeding  three  years,  and  fined  not  exceeding  fire  hondred  doU 
Ian. 

Sbc.  VII»  And  be  it  enacted.  That  if  any  person  or  persons 
shall,  within  any  fort,  arsenal,  dockyard^  magazine,  or  other 
place  or  district  of  country,  under  the  sole  and  ezdosive  ju- 
risdiction of  the  United  States,  conmiit  the  crime  of  manslaogh- 
ter,  and  shall  be  thereof  conricted,  such  person  or  persons 
shall  be  imprisoned  not*  exceeding  three  years,  and  fined  not 
exceeding  one  thousand  dollars. 

Sbc  VIII.  And  be  it  enacted.  That  if  any  person  or  persons 
shall  commit,  updil  the  high  seas,  or  in  any  river,  haren,  basin, 
or  bay,  out  of  the  jurisdiction  of  any  particular  State,  murder 
or  robbery,  or  any  other  offence,  which,  if  committed  within 
the'  body  of  a  county,  would,  by  the-  laws  of  the  United  States, 
be  punishable  with  death ;  or,  if  any  captam  or  mariner  of  any 
ship  or  other  ressel,  shall  piratically  and  feloniously  ran  away 
with  such  ship  or  vessel,  or  any  goods  or  merchandize,  to  the 
.value  of  fifty  dollars,  or  yield  up  such  ship  or  ressel  yoluntnri- 
ly  to  any  pirate ;  or  if  any  seaman  shall  lay  violent  hands  upon 
his  commander,  thereby  to  hinder  and  prefent  his  fighting  in 
defence  of  his  ship,  or  goods  committed  to  his  trust,  or  shall 
make  a  revolt  in  the  ship ;  every  such  offender  shall  be  deem- 
ed, taken,  and  adjudged  ;to  be,  a  pirate  and  feloA,4ind  being 
thereof  convicted,  shall  suffer  death  2  and  the  trial  of  crimes 
committed  on  the  high  seas,  or  in  any  place  out  of  the  jurisdic- 
tion of  any  particular  State,  shall  be  in  the  district  where  the 
offender  is  apprehended,  or  into  which  he  may  first  be  brought, 
t. .  Sbo.  IX.  And  be  it  enacted,-  That  if  any  citizen  shall  com* 
mit  any  piracy  or  robbery,  aforesaid^  or  any  act  M  hostility 
against  the  United  States,,  or  any  citizen  thereof,  upon  the  bigk 
S)  under  colour  of  any  commission  from  any  foreigo  prince 
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1820.       or  dedoe  the  offence  of  manslaughter/    To  whicrh 
it  is  answered,  that  Congress,  haying  declared  that 

or  State,  or  oo  pretence  of  autbority  from  any  person,  such 
offender  shall,  notwithstanding  the  pretence  of  aathority,  be 
deemed,  adjudged,  and  taken  to  be,  a  pirate,  feloL,  and  rob- 
ber, and  on  being  thereof  convicted,  shall  suffer  death. 

Sec.  X.  And  be  it  enacted.  That  every  person  who  shall 
either  upon  the  land  or  seas,  knowingly  and  wittingly  aid  an.d 
assist,  procure,  conmiand,  counsel  or  advise,  any  person  or  per- 
sons to  do  or  commit  any  murder  or  robbery,  or  other  piracy 
aforesaid,  upon  the  high  seas,  which  shall  affect  the  life  of  such 
person,  and  such  person  or  persons  shall  thereupon  do  or  com- 
mit any  such  piracy  or  robbery,  then  all  and  every  such  person, 
so  as  aforesaid  aiding,  assisting,  procuring,  commanding,  coun* 
selling,  or  advising  the  same,  either  upon  riie  llmd  or  the  sea, 
shall  be,  and  they  are  hereby  declared,  deemed,  and  adjudged 
to  be,  accessary  to  such  piracies  before  the  fact,  and  every 
such  person,  being  thereof  convicted,  shall  suffer  death. 

S£c.  Xf •  And  be  it  enacted.  That  after  any  murder,  felony, 
robbery,  or  other  piracy  whatsoever,  aforesaid,- is  or  shall  be 
committed  by  any  pirate  or  robber,  every  person  who,  knowing 
that  such  pirate  or  robber  has  done  or  committed  any  such 
piracy  or  robbery,  shall,  on  the  land  or  at  sea,  receive^  enter- 
tain,  or  conceal,  any  such  pirate  or  robber,  or  receive  or  take 
in^.  his  custody  any  ship,  vessel,  goods,  or  chattels,  which 
have  been,  by  any  such  pirate  or  robber,  piratically  and  felo* 
nioosly  taken,  shall  be,  and  are  hereby  declared,  deemed  and 
adjudged,  to  be  accessary  to  such  piracy  or  robbery,  after  the 
fact;  and  on  conviction  thereof,  shall  be  imprisoned,  not  ex- 
ceeding three  years,  and  fined,  not  exceeding  five  hundred 
doUars. 

Sbc.  XII.  And  be  it. enacted.  That  if  any  seaman  or  other  per- 
son shall  commit  manslaughter  upon  the  high  seas,  or  confede- 
rate, or  attempt  or  endeavour  to  corrupt  any  commander,  master, 

.  a  1  Bro*  dv^  and  Aim.  Law,  4tt.   t  Bro.  460. 
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any  person  convicted  of  manslaughter,  shall  be  pu-  18S0. 
nished  in  the  manner  provided  by  die  act,  the  com-  ^^  suim. 
mon  law  may  be  referred  to  for  a  definition  of  the  _,.,  ▼• 
offence.'  Neither  robbery,  murder,  mayhem,  not 
many  other  offences,  made  punishable  by  the  statute 
laws  of  the  United  States,  are  defined  by  those  laws« 
The  distinctions  of  homicide,  as  marked  out  by  the 
common  law,  are  unknown  to  the  civil  or  Roman 
law.  But  when  jurisdiction  is  given  of  murder  com- 
mitted on  the  high  seas,  &c.  to  a  Court  of  Admiralty, 
the  law  defining  the  crime  is  to  be  derived  from  the 
common,  and  not  from  the  civil  law.^  It  is  also  ob- 
jected, 2.  That  the  local  jurisdiction  of  the  Chinese 
empire  over  the  offence  charged  by  the  indictment, 
if  found  by  the  jury  to  have  been  committed  within 
its  territorial  limits,  necessarily  excludes  the  jurisdic- 
tion of  the  Courts  of  this  country  over  the  offence* 

offioer  or  marioer,  to  yield  up  or  to  ran  away  with  atiy  ship 
or  yessel,  or  with  any  goods,  wares,  or  merchaodiz^^  or  to 
tora  pirate,  or  to  go  over  to  or  confederate  with  pirates,  or 
in  any  wise  trade  with  any  pirate,  knowing  him  to  be  such, 
or  shall  famish  such  pirate  with  any  ammanitioo,  stores, 
or  provisions,  of  any  kind ;  or  shall  fit  out  any  vessel,  know* 
ingly,  and  with  a  design,  to  trade  with  or  supply  or  correspond 
with  any  pirate  or  robber  upon  the  seas ;  or  if  any  persons 
shaU  any  ways  consult^  combine,  confederate,  or  correspond, 
with  any  pirate  or  robber  on  the  teas,  knowing  him  to  be  guilty 
of  any  sach  piracy  or  robbery ;  or  if  any  seaman  shall  confine 
the  master  of  any  ship  or  other  vessel,  or  endeavour  to  make 
revolt  in  such  ship;  such  person  or  persons,  so  offending, 
and  being  thereof  convicted,  shall  be^imprisoned,  not  exQjoeding 
tiiree  years,  and  fined,  not  eiceeding  one  thousand  dollars. 
a  The  United  States  v.  Palmer,  3  Wheat.  696. 
b  The  United  States  v.  M*GilI,  4  DalL  426.  429. 
Vol.  V.  11 
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1820.  To  this  objection,  it  is  answered,  that  by  the  princt^ 
u.  States  P'^^  ^^  universal  law,  a  qualified  national  jurisdiction 
7^  and  immunitj  extends  to  the  ships  of  the  nation, 
public  and.  private,  wherever  they  may  be.  As  to 
public  vessels,  this  immunity  is  unquestionable.*  And 
even  private  vessels,  though  from  the  necessity  of 
the  case,  subject  to  the  revenue  laws  of  the  country 
where  they  may  be,  are  yet  in  many  respects  ejeempt- 
ed  from  the  local  jurisdiction.  Minor  crimes,  which 
do  not  offend  the  safety  or  dignity  of  the  local  sove- 
reignty, are  usually  left  to  the  cognizance  of  the  go- 
vernment to  whose  subjects  the  vessel  belongs.  Nor 
does  this,  in  the  slightest  degree,  affect  the  eminent 
domain  and  sovereignty  of  the  foreign  nation  over  its 
harbours  and  rivers.^  But  China  herself  disclaims  ju- 
risdi(^tion  in  such  cases,  and  renvoysihem  to  the  forum 
of  the  offending  party.*    The  offence  here^  being 

a  Faitel,  L.  I.e.  19.  s.  216.  The  Exchange^  7  Cranch,  116. 
Case  of  Nash,  alias  Robbins,  Bee'i  Adm.  Rep.  266.  FiV/c  Ap- 
pendix, Not4^  f  • 

b  2  Bro.  (av.  ^  Adm.  Law,  468.  484.     lkI'GiU*8    case, 

Ball.  427.  United  Stated  v.  Ross,  1  GaUU.  627.  Unitod 
States  y.  Smith,  1  Ma9on^  147.  United  States.v.  Hamiltoo, 
1  MaBon^  162. 

c  Sir  Oeorge  Staunton* $  Trandation  ofikt  Laiw$  of  C%»fia,  36. 
523.  The  following  extracts  fronn  this  work  were  read  at  the 
argnment,  and  it  is  thought  their  insertion  here  will  not  be  un- 
acceptable to  the  learned  reader. 

*^  Cffwcts  commitud  by  foreigner$.{*)  In  general  all  fo- 
reigners who  come  to  submit  themselves  to  the  gbvemment  of 
tile  empire,  shall,  when  gnilty  of  offences,  be  tried  and  sentenced 
according  to  the  establishel  laws.  The  particnlar  decisions, 
howeTec,  of  the  tribandi  Lee-Fan- Yiien,(t)shaU  be  guided 
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committed  by  a  citizen  of  the  United  States  upon      laso. 
another  citizen,  on  board  a  merchant  vessel  of  this    '^J^'g^^ 

V. 

according  to  regulations  framed  for  the  ^verninent  oll^tbe 
Mongol  tribes. 

Note  (*)—««  This  section  of  the  code  has  been  expressly  quoted 
hj  the  provincial  government  of  Canton,  and  applied  to  th)e 
case  of  foreigners  residing  there  and  at  Macao  for  the  purposed 
of  trade.      The  laivs  of  China  have  never,  however,   been 
attempted  to  be  enforced  against  those  foreigners,  except  with 
considerable  allowances  in  their  favour*  although,  on  the  other 
band»  they  are  restricted  and  circumscribed  in  such  a  manner, 
that  a  transgression  on  their  part  of  any  specific  article  of  the 
laws,  can  scarcely  occur ;  at  least,  not  without  at  the  samo 
time  implicating  and  involving  in  their  guilt  some  of  the  natives, 
who  thus  in  most  cases  become  the  principal  victims  of  offended 
justice.     The  situation  of  Europeans  in  China  is  certainly  by 
no  means  so  satisfactory  on  the  whole  as  might  be  desired,  or 
even  as  it  may  be  reasonably  expected  to  become  in  the  pro- 
gress of  time,  unless  some  untoward  circumstance  should  occur 
to  check  the  gradual  course  of  improvement.     It  must  be  ad- 
milted,  however,   that  the  extreme  contrariety  of  manners, 
habits,  and  language,  renders  some  such  arrangement,  as  that 
now  subsisting  for  the  regulation  of  the  intercourse  between 
the  Europeans  and  the  natives,  absolutely  indispensable,  as  well 
as  conducive  to  the  interests  of  both  parties. 

Note  (t) — This  tribunal  might  be  stiled  the  office  or  depart- 
ment for  foreign  affairs,  but  its  chief  concern  is.  with  the  tri- 
|»utary  and  the  subject  States  of  Tartary.''  p.  36^ 

*<  The  foregoing  being  th^  substance  of  the  report  of  the 
viceroy  to  his  imperial  majesty,  we  have  deliberated  thereon, 
and  have  ascertained  that,  according  to  the  preKminary  book 
of  the  penal  code,  all  persons  from  foreign  parts  committing 
'<|ffence8,  9hall  undergo  trial,  and  receive  sentence  according  to 
the  laws  of  the  empire  :  Moreover,  we  find  it  declared  in  the 
flame  code,  that  any  person  accidentally  killing  another;  shal).be 
allowed  to  redeem  himself  from  punishment,  by  the  pi^yment  of 


Digitized  by 


Google 


84  CASES  IN  TH£  SUPREME  COURT 

1820.  country,  Ijing  in  the  waters  of  a  foreign  country, 
^"Jj^^j^^  which  expressly  disclaims  jurisdiction  of  the  case, 
▼•  it  is  dispunishable,  unless  it  be  punishable  in  the 
Courts  of  this  country ;  and  it  appears  at  least  ques- 
tionable, whether  there  isany  constitutional  power  in 
Congress  to  punish  it,  except  in  the  mode  already  pro- 
vided for,  as  an  offence  committed  on  the  high  seas. 
This  brings  us  to  the  Sd  objection,  which  is,  that 
the  offence  was  not  committed  '^  on  the  high  seas," 
within  the  true  intent  and  meaning  of  the  act  of 
April,  1790.  c.  36.  s.  12.  In  answer  to  this  objection, 
it  is  insisted,  that  before  the  adoption  of  the  present 

a  fine  ;  lastly,  we  find,  that  on  the  eighth  year  of  Kieo-Luog, 
(1743,)  it  was  ordered,  in  reply  to  the  address  of  the  viceroy 
of  CaDtOD,  then  in  office,  that  thenceforward,  in  all  cases  of 
offences  by  contrivance,  design,  or  in  affrays  happening  be- 
tween foreigners  and  natives,  whereby  such  foreigners  are  lia- 
ble, according  to  law,  to  suffer  death  by  being  strangled  or  be- 
headed, the  magifit^te  of  the  district  shall  receive  the  proofii 
and  evidence  thereof,  at  the  period  of  the  preliminary  investi- 
gation) and  after  having. fully,  and  distinctly  inquired  into  the 
reality  of  the  circumstances,  report  the  result  to  the  viceroy 
and  sub-viceroy,  who  are  thereupon  strictly  to  repeat  and  re- 
vise the  investigation  .  If  the  determination  of  the  inferior 
Courts,  upon  the  alleged  facts,  and  upon  the  application  of  the 
laws,  is  found  to  have  been  just  and  accurate,  the  magistrate 
of  -the  district  shall,  lastly,  receive  orders  to  proceed,  in  con- 
junction with  the  chief  of  the  aation,  to  taipe  the  offender  to 
ezecntion,  according  to  his  sentence. 

**  In  all  other  instances  of  offences  committed  under  what  the. 
laws  declare  to  be  palliating  circumstances,  and  which  »re» 
therefore;  not  capitally  punishable,  the  offender  shall  be  sent 
away 'to  be  punished  in  his^own  countiy.  Febniary,.lQj08'J* 
p.  523. 
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constitution,  the  admiralty  and  maritime  jurisdiction      laso. 
extended  every  where  dn  tide  waters  below  low  wa-  ^u^sut^ 
ter  mark.'    The  same  extension  has  been  given  to  ^|..7!^ 
the  admiralty  jurisdiction  under  the  constitution.* 
The  opposite  argument  is  founded  on  the  expression 
^'  higk  seas,^^  as  contradistinguished  from  that  por- 
tion of  the  sea,  where  the  tide  ebbs  and  flows, 
but  which  is  enclosed  by  head  lands,  or  forms  parts 
of  rivers  above  their  mouths.    But  the  celebrated 
statutes  of  Richard  II.,  regulating  the  admiralty  ju- 
risdiction, allow  the  Admiral  to  have  cognizance  of 
things  done  on  the  sea^  ^^  sur  le  meet^^  without  the 
addition  of  high^    The  stat.  27  Eliz.  uses  the  ex- 
pression '<  main  sea.^'    The  28  Htn.  VIII.  c*  !&, 
concerning  the  trial  of  crimes  committed  within  the 
admiralty  jurisdiction^  uses  the  terms,  *'  in  and  upon 
the  sea,  or  in  any  other  haven,  creek,  river,  or  place, 
where  the  Admiral  hath,  or  pretends  to  have,  power, 
authority,  or  jurisdiction."'    The  act  of  Congress  of 
1790.  c.  9.  uses  the  terms  promiscuously,  ^'  high 
seas,"^s.  8.  s,  9.)  ^*  the  seas,"  (s.  10.)  **  the  sea," 
(s.  11;)  ^^  high  seas  and  seas,"  (s.  12.)    The  term 
«  sea"  is  trcrfer,  as  contradistinguished  from  lani. 
The  term  ^^  high  sea,"  does  not  necessarily  import 
ieef  sea;  although  the  classical  writers  frequendy 
use  the  correspondent  Latin  word  in  that  figurative 

a  See  authoiitief  cited,  3  Wheat.  357.  I(ote  b.  to  United 
States  V.  Bevaos.    De  Lovio  v.  Boit,  2  OaUii.  470.    Note  47. 

S  United  States  v.  La  Vengeance,  3  DaU.  297.  The  SaUy. 
f  Cnuuk^  406.  The  Betsey  and  Chartotte*  4  Cranch,  443, 
The  jSamnei;  1  WJUai.  9.    The  Octa? ia,  t&.  20. 

e  Bee  The  King  v.  Brace,  cited  3  Wheat.  371.    Note  a. 
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1820.      sense ;  as  altum  isquor,  ahissimum  flumen^  &c.     It 
u.  Stales    '^  ^  common  expletive  applied,  in  both  languages,  to 
V.         «  sea,''  "  road,"  "  crime,''  and  many  other  things. 
The  contrary  acceptation  of  the  term  ^^  high  sea," 
would  exclude  bays,  arms  of  the  sea,  coves,  belts, 
straits,  estuaries,  great  rivers,  and  lakes.    There  is 
no  other  limit  to  the  sea,  but  that  where  the  tide 
ceases  to  ebb  and  flow,  whether  on  the  sea  coast,  or 
in  bays  and  rivers.     £ven  the  English  statutes  of 
Richard  11.^  made  to  restrict  the  admiralty  jurisdic- 
tion, and  in  derogation  of  its  ancient  authority,  give 
it  cognizslnce  of  murders,  &c.  committed  on  board 
great  ships  in  the  streams  of  great  rivers  below  the 
first  bridges.     So  the  French  law  gives  the  admiralty 
the  same-jurisdiction,  as  to  rivers,  for  which  we  con- 
tend.''   The  case  of  the  United  States  v.  Bevans,* 
does  not  stand  in  our  way,  for  the  point  now  in  ques*^ 
tioD  was  not  determined  in  that  case. 

Mr.  Sergeant^  contra,  stated,  that  the  indictment  iu 
this  case,  pursuing  the  words  of  the  act,  charges  the 
eff^n&e  to  have  been  committed  upon  the  ^^  high 
seas."  It  is  of  no  consequence  what  may  be  the  ex- 
tent of  the  power  given  by  tlie  constitution  to  the 
government  of  the  Union.  The  question  is,  to  what 
extent  has  the  power  so  given  been  exercised  ?  It  is 
not  necessary,  therefore,  to  inquire  whether  this  was 
an  offence  within  the  admiralty  jurisdiction.  The 
only  question  is,  whether  it  is  within  the  true  mean- 

a  1  Valin^  Cbm.  nrr  VOrdon.  Hv.  1.  tiU  St.    De  la  Competence^ 
art.  6. 
h  3  Wheat.  336. 
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ing  of  the  act  of  Congress."  The  offence  in  ques-  282a 
tion,  if  committed  at  all,  was  not  committed  upon  the 
high  seas:  whether  these  terms  be  considered  in  their 
ordinary  sense ;  as  used  in  foreign  authorities  of  the  Wiitbergrer. 
]aw;  as  employed  in  acts  of  Congress;  as  used  in 
the  act  in  question ;  or  as  expounded  by  our  otvn 
judicial -decisions*  1.  The  national  character  of  the 
ship  or  vessel  in  which  the  offence  was  committed, 
makes  np  difference  in  this  case.  A  p^iblic  armed 
vessel  is  a  part  of  the  national  sovereign  force,  cloth- 
ed with  the  sovereign  character,  and  wherever  she 
goes  entitled  to  immunity.  She  is  subject  only  to 
the  jurisdiction  of  her  sovereign,  and  is  a  part  of  bis 
territory  ;^  is  exempt  from  visitation  and  search,  and 
governed  by  such  laws  as  her  sovereign  may  choose 
to  give  her.  The  immunity  she  enjoys  does  not  de- 
pend upon  the  civil  or  admiralty  law  ;  but,  like  the 
privilege  of  an  ambassador,  or  the  immunity  of 
troops  on  their  passage,  depends  upon  the  law  of  na- 
tions. Every  sovereign  may  refuse  admission,  but 
having  admitted,  is  bound  to  respect  Still,  it  does 
not  follow,  that  the  Courts  bf  her  own  country  have 
jurisdiction  on  board  of  her.  Be  this  as  it  may,  a 
pma<€.  ship  has  no  such  immunity.  On  the  oceaii 
she  is  bound  to  submit  to  visitation  and  search.  In 
portf  she  is  bound. to  submit  to  the  local  jurisdiction, 
and  entitled  to  the  benefit  of  the  laws  of  the  place. 
Those  who  are  on  board  of  her,  incur  the  obligation 

a  The  United  States  v.  Bevans,  3  JVheai.  336.  SOt-. 

ft  The  Exchange,  7  Crartth,  11(?»  Speech  of  Mr.  (npiy 
Chief  Jastice)  Mausuall,  in  the  case  of  Nash  alias  Robbins, 
Appendix,  Note  K 
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1990.  of  a  temporary  allegiance,  and  are,  id  all  respect^^ 
u.  state  amenable  to  the  lawF  of  the  country  in  which  they 
^^^.^  are  found ;  to  its  penal  laws  especially.  The  ocean, 
the  high  seasy  are  a  common  domain ;  and  every  ship, 
private  as  well  as- public,  is  there  upon  the  territory  of 
her  sovereign;  and  amenable  to  no  laws,  but  the 
laws  of  her  sovereign,  and  the  law  of  nations.  It  is 
from  this  principle  that  ^very  nation  derives  its  juris- 
dictbn  over  the  persons  on  board  its  ships:  the  spot 
they  occupy  in  the  common  domain^  is  its  own  terri- 
tory, and  it  has  a  right  to  give  the  law  to  it.'  2.  The 
national  character  of  the  offender,  or  of  the  person 
offended,  makes  no  difference.  If  the  crew  had  all 
shipped  in  England,  and  been  English  subjects,  they 
would  have  been  equally  entitled  to  protection,  and 
equally  amenable  to  our  laws.  If,  upon  the  ocean, 
or  high  seas,  a  foreigner  had  been  murdered,  his  death 
would  have  been  equally  avenged  by  our  laws.  If  a 
foreigner  on  board  this  ship,  had  committed  an  of-^ 
fence,  he  would  equally  have  been  liable.  It  is  not 
correct,  then,  to  say,  that  personal  jurisdiction  is  uni- 
versal, as  to  citizens ;  nor  that  it  does  in  no  case  ex- 
tend to  foreigners.  3.  In  the  next  place,  the  extent 
or  true  nature  of  the  constitutional  power  is  wholly 
immaterial  in  this  case.  That  instrument  had  in 
view,  1st.  To  partition  powers  between  the  Union 
and  the  States ;  2dly.  To  distribute  powers  among 
the  different  branches  of  the  national  government. 
The  judicial  power,  in  its  exercise,  is  subordinate 
and  auxiliary  to  the  power  x>f  Congress.   The  whole 

u  iSirL.  Jitikifu'  Wprh,  91. 
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jurisdiction  has  never  been  exercised.    But  the  prin-      issa 
ciple,  in  its  application  to  the  very  case,  has  been  de-  ^j^g^^ 

cided  in  the  case  of  the  United  States  v.  Bevans.'    It 7* 

follows,  therefore,  that  the  judicial  authority  is  of  no 
avail,  unless  there  be  a  corresponding  power  in  Con- 
gress; that  as  the  judicial  authority  is  unavailing 
without  a  legislative  act,  it  is  to  the  act  of  Congress 
alone  we  must  look  for  the  extent  of  the  jurisdiction. 
When,  therefore,  the  authority  of  the  judiciary  is 
declared  to  extend  to  all  cases  of  ^^  admiralty  and 
maritime  jurisdiction,"  it  isi  to  be  extended  only  to 
such  cases  as  Congress  have  power  to  provide  for. 
Thejame  power  might  be  exercised  through  the  me* 
dium  of  the  State  Courts,  or  omitted  altogether.  It 
follows,  also,  most  indubitably,  that  the  powers  ex- 
ercised by  Congress,  can  receive  no  illustration  from 
the  powers  given  to  the  judiciary  by  the  constitu- 
tion; and  we  are  thus  happily  relieved  from  the  ne- 
cessity of  exploring  the  distant  speculation  of  the 
ancient  jurisdiction  of  the  admiralty.  4.  What, 
then,  is  the  true  meaning  of  the  terms,  on  the 
*^  high  seas,"  as  used  in  the  act  of  Congress  ?  In 
their  ordinary  sense,  they  mean  the  open  ocean, 
as  distinguished  from  creeks,  rivers,  ports,  and 
other  bodies  of  water,  inclosed  and  infra-territoriaL 
The  flow  of  the  tide  cannot  be  the  true  test ;  for 
then,  the  sea  would  flow  to  the  falls  of  Schuylkill 
and  Delaware,  and  would  comprehend  a  vessel 
moored  at  the  wharf.    If  we  refer  to  the  authorities 

«  3  Wheat.  336.  38C. 
VoL.V.  1^ 
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I8sa  of  the  English  law,  thej  aro  clear  and  uuiform^ 
The  common  lawyers  never  at  any  period  denied  the 
admiralty  jurisdiction  upon  the  ^^  high  seas."  The 
civilians  claimed  a  jurisdiction  beyond  what  was  con- 
ceded to  them  by  the  common  lawyers,  beyond  the 
**  high  seas ;"  in  rivers,  bays,  8tc.  Thus^  the  very 
contest,  in  its  origin,  admitted  that  the  ^'  high  seas" 
were  distinguishable  from  other  waters.  The  sta- 
tute 13  Richard  II.  confined  the  admiralty  to  things 
done  upon  the  ^^  sea."'  The  15  Richard  II.  gave 
it  criminal  jurisdiction  in  homicide  and  mayhem  on 
great  rivers j  &c*  The  27  Eliz.  c.  11.  is  conclusive 
of  the  question.^  Sir  Leoline  Jenkins  makes  the 
distinction  expressly.'  So,  also,  we  have  the  autho- 
rity of  Lord  Hale  in  many  places ;'  and  all  the  autho- 
rities agree  that  the  divisum^  imperium  is  only  uppn 
the  sea  coast.  The  distinction  is  al&io  perfectly  un- 
derstood and  maintained  in  our  own  legislation ;  and 
the  act  now  in  question  furnishes  the  clearest  recog- 
nition o/  it,  as  will  appear  -by  a  comparison  of  the 
8th  with  the  12th  section.  In  the  8th  section,  the 
distinction  is  made  between  the  '^  high  seas,"  and 
^'  a  river,  haven,  basin,  or  bay."  The  latter  expres- 
sions can  never,  by  any  fair  rule  of  construction  ap- 
plied to  penal  statutes,  be  transferred  from  the  8th 
to  the  12th  section.  In  criminal  cases,  a  strict  con- 
struction is  always  to  be  preferred ;  and  if  there  be 

aAImt.  136.  lAbut.  137. 

e  4  Inst.  137.  dl  Life  of  Sir  L.  J.  77. 

6  Hak^  De  Jure  Mari$^  c.  4.    2  EoitU  C.L.,  304.    2  ib/e't 
P.  C.cA.3. 
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doubt,  that  is  of  itself  conclusiye.    In  Bevan's  case,      isso. 


U.  States 


the  distinction  between  the  high  seas  and  other  en- 
closed parts  of  the  sea,  was  not  denied  by  the  coun-  "  ▼• 
sel  for  the  United  States,  and  the  Court  do  lot  even  W'^^*'*^^- 
mention  it  as  at  all  doubtful.'  But,  it  is  asked,  whe- 
ther the  criminal  jurisdiction  of  the  admiralty  is  not 
as  extensive  as  the  civil  ?  To  which  it  is  answered, 
that  the  mmtno/ jurisdiction  depends  upon  the  place 
where  the  offence  is  committed;  the  civUj  upon 
the  nature  of  the  subject;  and  there  can,  therefore, 
be  no  comparison  of  their  extent 

The  AUofney  .  General^  in  reply,  insisted,  that 
although  penal  laws  are  to  be  construed  strictly, 
the  intention  of  the  legislature  must  govern  ia 
their  construction.  If  a  case  be  within  the  inten-^ 
tion  and  reason,  it  must  be  considered  as  within  the 
letter,  of  the  statute.  This  act  having  been  passed 
by  Congress  on  the  first  organization  of  the  govern- 
ment, it  must  have  been  their  intention  to  make  the 
exercise  of  their  power  co-extensive  witK  their  juris- 
diction ;  and  to  punish  all  the  crimes  enumerated,  in 
every  place  within  their  jurisdiction.  The  act  must, 
therefore,  b^  construed  so  as  to  engraft  the  words  of 
the  8th  section,  descriptive  of  the  place  in  which 
murder  may  be  committed,  on  the  12th  section,  whici^ 
describes  the  place  in  which  manslaughter  may  be 
committed.  After  expre^ing  themselves  fully  in 
the  previous  section  as  to  the  places  in  which  one  of 
the  crimes  intended  to  be  punished  by  the  act  must 
be  commitled,  it  was  natural  that  the  legislature 

a  3  Whtai.  336. 
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itto.      8boaId  suppose  the  language  engrafted  into  a  sabse- 
^tSTsom   V^^^  section  on  a  subject  of  the  same  class.    Thus, 

,  7*        the  1st  section  of  the  act  defines  the  crime  of  trea- 

son,  and  pro?ides,  ^  tbat  if  any  person  or  persons 
owing  allegiance  to  the  United  States  of  America, 
dial!  lefy  war/'  &c.  ^^  such  perspn  or  persons  shall 
be  adjudged  guilty  of  treason,"  &c  The  2d  sec- 
tion defines  misprision  of  treason,  and  in  specifying 
the  persons  who  may  commit  the  crime,  omits  the 
words  ^^  owing  allegiance  to  the  United  States,"  and 
uses  without  limitation  or  restriction  the  general 
terms  ^'  any  person  or  persons."  Yet  these  general 
terms  were  obviously  intended  to  be  restrained  by 
the  words  '^  owing  allegiance  to  the  United  States," 
which  are  used  in  the  preceding  section.  The  crimes 
of  murder  and  manslaughter  are  kindred  offences, 
and  are  parts  of  the  same  general  offence  of  homi- 
cide. Congress  must  have  intended  to  make  the 
same  provision  for  their  punishment,  as  to  the  places 
within  which  they  must  be  committed  in  order  to 
give  jurisdiction  to  the  Courts  of  the  Union.  Thus, 
the  Sd  section  of  the  act  describes  the  places  on  land 
in  which  murder  must  be  committed  in  order  to  give 
those  Courts  jurisdiction  of  the  offence ;  and  the 
7th  secdon  describes  in  the  very  setme  terms  the 
places  on  land  in  which  manslaughter  must  be  com- 
mitted in  o^der  to  give  them  jurisdiction.  Observe 
the  consequences  of  a  contrary  construction  as  to 
murder  alone.  The  9th  section  extends  the  guilt  of 
the  offences  enumerated  in  it  to  a  citizen  of  the 
United  States  committing  them  under  colour  of  a 
foreign  commission.    But  this  section,  in  describing 


Digitized  by 


Google 


OF  THE  UNITED  STATES.  98 

the  place  where  the  offence  may  be  committed,  omits  i890. 
the  words  ^Vin  any  river,  haven,  basin,  or  bay,"  and 
uses  the  words  ^^  high  seas"  only.  It  is  incredible 
that  it  was  the  legislative  intention  to  distinguish  be- 
tween the  same  crime,  committed  under  the  pretext 
of  authority  by  a  foreign  commission,  on  the  high 
sea^s,  and  on  the  waters  of  a  foreign  State,  or  of  the 
United  States.  So,  also,  the  10th  section  provides, 
'^  that  every  person  who  shall,  either  upon  the  land 
or  the  seas,  knowingly  and  wittingly  aid  and  assist, 
procure,  command,  counsel,  or  advise,  any  person  or 
persons,  to  do  or  commit  any  murder  or  robbery,  or 
other  piracy,  aforesaid,  upon  the  seas,  which  shall 
affect  the  life  of  such  person,  shall,"  &c.  Here  Con- 
gress cannot  have  intended  to  exempt  from  punish- 
ment those  persons  who  shall  be  accessaries  before 
the  fact  to  a  murder  or  robbery  committed  ^'  in  a 
river,  haven,  basin,  or  bay,"  &c.  A  similar  argu- 
ment is  applicable  to  the  11  th  section.  As  to  the 
12th  section,  beside  the  offence  of  manslaughter, 
the  other  offences  which  it  enumerates  are  all  acces- 
sorial to  those  mentioned  in  the  8th.  It  is,  therefore^ 
evidently  connected  with  the  8th. 

Ir.  Chief  Justice  Marshall  delivered  the  opinion  Fed.  isUi, 
of  theCourtl^The  indictment  in  this  case  is  found- 
ed on  the  12th  section  of  the  act,  entitled,  ^^  an  act 
for  the  punishment  of  certain  crimes  against  the  Uni- 
ted. States."  That  section  is  in  these  words :  ^*  And 
be  it  enacted,  that  if  any  seaman,  or  other  person, 
shall  commit  manslaughter  on  the  high  seas,  or  con- 
federate," &c«  ^<  such  person  or  persons  so  offending, 
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i8fo.  and  being  thereof  convicted,  shall  be  imprisoned  not 
^jj^^!^  exceeding  three  years,  and  fined  not  exceeding  one 
7-        thousand  dollars. " 

The  jurisdiction  of  the  Court  depends  on  the  place 
in  which  the  fact  was  committed.  Manslaughter  is 
not  punishable  in  the  Courts  of  the  United  States, 
according  to  the  words  which  have  been  cited,  unless 
it  be  committed  on  the  high  seas.  Is  the  place  de* 
scribed  in  the  special  verdict  a  part  of  the  high  seasP 

If  the  words  be  taken  according  to  the  common 
understanding  of  mankind,'  if  they  be  taken  in  their 
popular  and  received  sense,  the  ^'  high  seas,"  if  not 
in  all  instances  confined  to  the  ocean  which  washes 
a  coast,  can  never  extend  to  a  river  about  half  a  mile 
wide,  and  in  the  interior  of  a  country.  This  extend- 
ed construction  of  the  words,  it  has  been  insisted,  is 
still  farther  opposed,  by  a  comparison  of  the  l^h 
with  the  8th  section  of  the  act.  In  the  8th  section, 
Congress  has  shown  its  attention  to  the  distinction 
between  the  ^^  high  seas,"  and  ^^  a  river,  haven, 
basin,  or  bay."  The  well  known  rule  that  this  is  a 
penal  statute,  and  is  to  be  construed  strictly,  is  also 
urged  upon  us. 

On  the  part  of  the  United  States,  the  jurisdiction 
of  the  Court  is  sustained,  not  so  much,  on  the  exten- 
sion of  the  words  '^  high  seas,"  as  on  that  construe* 
tion  of  the  whole  act,  which  would  engraft  the  words 
of  the  8th  section,  descriptive  of  the  place  in  which 
murder  may  be  committed,  on  the  12th  section,  which 
describes  the  place  in  which  manslaughter  may  be 
committed.  This  transfer  of  the  words  of  one  sec- 
tion to  the  other,  is,  it  has  been  contended,  in  pursu* 
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Ance  of  the  obvious  intent  of  the  legislature ;  and  in  issa 
support  of  the  authority  of  the  Court  so  to  do,  cer- 
tain maxims,  or  rules  for  the  construction  of  statutes, 
have  been  quoted  and  relied  on.  It  has  been  said, 
that  although  penal  laws  are  to  be  construed  strictly, 
the  intention  of  the  legislature  must  govern  in  their 
construction.  That  if  a  case  be  within  the  intention, 
it  must  be  considered  as  if  within  the  letter  of  the 
statute.     So  if  it  be  within  the  reason  of  the  statute. 

The  rule  that  penal  laws  are  to  be  construed  strictly,  Ruiet  for  the 

i     ■  111  •         •        1  r    construction  pt 

IS  perhaps  not  much  less  old  than  construction,  itself.  r«nii  Bututct. 

It  is  founded  on  the  tenderness  of  the  law  for  the 

rights  of  individuals ;  and  on  the  plain  principle  that 

the  power  of  punishment  is  vested  in  the  legislative, 

not  in  the  judicial  department.     It  is  the  legislature, 

not  the  Court,  which  is  to  define  a  crime,  and  ordain 

its  punishment. 

It  is  said,  that  notwithstanding  this  rule,  the  inten 
tion  of  the  law  maker  must  govern  in  the  construc- 
tion of  (lenaly  as  well  as  other  statutes.  This  is  true. 
But  this  is  not  a  new  independent  rule  which  sub- 
verts the  old.  It  is  a  modification  of  the  ancient 
ma.vim,  and  amounts  to  this,  that  though  penal  laws 
arc  to  be  construed  strictly,  they  are  not  to  be  con- 
strued so  strictly  as  to  defeat  the  obvious  intention 
of  the  legislature.  The  maxim  is  not  to  be  so  ap- 
plied as  to  narrow  the  words  of  the  statute  to  the  ex- 
clusion of  cases  which  those  words,  in  their  ordinary 
acceptation,  or  in  that  sense  in  which  the  legislature 
has  obviously  used  them,  would  comprehend.  The 
intention  of  the  legislature  is  to  be  collected  from  the 
words  they  employ.    Where  there  is  no  ambiguity  in 
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1820.      the  words,  there  is  no  room  for  constructiou.    The 
^tf"^^^^   case  must  be  a  strong  one  indeed,  which  would  jus- 


F. 


tify  a  Court  in  departing  from  the  plain  meaning  of 
^^^'  words,  especially  in  a  penal  act,  in  search  of  an  in- 
tention which  the  words  themselves  did  not  suggest 
To  determine  that  a  case  is  within  the  intention  of 
a  statute,  its  language  must  authorise  us  to  say  so* 
It  would  be  dangerous,  indeed,  to  carry  the  principle, 
that  a  case  which  is  within  the  reason  or  mischief  of 
a  statute,  is  within  its  provisions,  so  far  as  to  punish 
a  crime  not  enumerated  in  the  statute,  because  it  is 
of  equal  atrocity,  or  of  kindred  character,  with  those 
which  are  enumerated.     If  this  principle  has  ever 
been  recognized  in  expounding  criminal  law,  it  has 
been   in  cases  of  considerable  irritation,  which  it 
would  be  unsafe  to  consider  as  precedents  forming  a 
general  rule  for  other  cases. 
ru^  <!escrip-      Haviug  premised  these  general  observations,  the 
Qwi^uLf'^in  Court  will  proceed  to  the  examination  of  the  act^ 
of  the  Brt  of  in  order  to  determine  whether  the  intention  to  in- 
oot/oincnrpo-  corDoratc  thc  dcscriptiou  of  place  contained  in  the 

nted  uHo  ihe  *  ■ 

Asto  w^'the  ^^^  section,  into  the  12ui,  be  so  apparent  as  to  jus- 
SSi^jiTrisd^?.  ^'fy  ^^®  Court  in  so  doing.  It  is  contended,  that 
iuighier!^  throughout  the  act  the  description  of  one  section  is 
^ru^'^Hve'T,  full,  and  is  necessarily  to  be  carried  into  all  the  other 
bTgh^M^r  ^  sections  which  relate  to  place,  or  to  crime. 

The  1st  section  defines  the  crime  of  treason,  and 
declares,  that  if  any  person  or  persons  owing  alle- 
giance to  the  United  States  of  America  shall  levy 
war,'^  &C.  '^  such  person  or  persons  shall  be  adjudged 
guilty  of  treason,"  &c.  The  second  section  defines 
misprision  of  treason ;  and  in  the  description  of  the 
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persons  who  maj  commit  it,  omits  the  words  ^^  owing  1820. 
allegiance  to  the  United  States,"  and  uses  without  ^"tTsuies' 
limitation,  the  general  terms  "  any  person  or  per-  ijL^ 
sons."  Yet,  it  has  been  said,  these  general  terms 
were  obviously  intended  to  be  limited,  and  must  be 
limited,  by  the  words  '^  owing  allegiance  to  the  Uni- 
ted States,"  which  are  used  in  the  preceding  section. 
'  It  is  admitted,  that  the  general  terms  of  the  2d 
section  must  be  so  limited;  but  it  is  not  admitted, 
that  the  inference  drawn  from  this  circumstance,  in 
favour  of  incorporating  the  words  of  one  section  of 
this  act  into  another,  is  a  fair  one.  Treason  is  a 
breach  of  allegiance,  and  can  be  committed  by  him 
only  who  owes^  allegiance  either  per|)etual  or  tempo- 
rary. The  words,  therefore,  ^*  owing  allegiance  to 
the  United  States,"  in  the  first  section,  are  entirely 
surplus  words,  which  do  not,  in  the  slightest  degree, 
affect  its  sense.  The  construction  would  be  precise- 
ly the  same  were  they  omitted.  When,  therefore, 
we  give  the  same  construction  to  the  second  section, 
we  do  not  carry  those  words  into  it,  but  construe  it 
as  it  woui(l  be  construed  independent  of  the  first. 
There  is,  too,  in  a  penal  statute,  a  difference  between 
restraining  general  words,  and  enlarging  particular 
words. 

The  crimes  of  murder  and  of  manslaughter,  it 
has  been  truly  said,  are  kindred  crimes;  and  there 
is  much  reason  for  supposing,  that  the  legislature  in- 
tended to  make  the  same  provision  for  the  jurisdic- 
tion of  its  Courts,  as  to  the  place  in  which  either 
might  be  committed.  In  illustration  ot  this  position^ 
the  dd  and  7th  sections  of  the  act  have  been  cited. 
Vol.  V.  13 
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1820.       The  3d  section  describes  the  places  in  which  murder 

"^fy^^    on  land  may  be  committed,  of  which  the  Courts  of 
U.  States      ,      ,,   .     /_,  ;  .  _     , 

T.         the  United  States  may  take  cognizance;  and  the 

tbciifer  y^i^  section  descril)es,  in  precisely  the  same  terms^ 

the  places  on  land,  if  manslaughter  be  committed  in 

which^  the  offender  may  be  prosecuted  in  the  federal 

Courts. 

It  is  true,  that  so  far  as  respects  place^  the  words 
of  the  3d  section  concerning  murder,  are  repeated  in 
the  7th,  and  applied  to  manslaughter ;  but  this  cir- 
cumstance suggests  a  very  different  inference  from 
that  which  has  been  drawn  from  it.  When  the  le- 
gislature is  about  to  describe  the  places  in  which 
manslaughter,  cognizable  in  the  Courts  of  the  Uni- 
ted States,  may  be  committed,  no  reference  whatso- 
ever is  made  to  a  prior  section  respecting  murder  ; 
but  the  description  is  as  full  and  ample,  as  if  the 
prior  section  had  not  been  in  the  act.  This  would 
rather  justify  the  opinion,  that  in  proceeding  to  man- 
slaughter, the  legislature  did  not  mean  to  refer  us  to 
the  section  on  murder  for  a  description  of  the  place 
in  which  the  crime  might  be  committed,  biit  did  mean 
to  give  us  a  full  description  in  the  section  on  that 
subject. 

So,  the  6th  section,  which  punishes  those  who  have 
knowledge  of  the  commission  of  murder,  or  other 
felony,  describes  the  places  oa  land  in  which  the  mur- 
der is  to  be  committed,  to  constitute  the  qrime^  with 
the  same  minuteness  which  had  been  before  employ* 
ed  in  the-3d,  and  was,  afterwards,  employed  ia  the 
7th  section. 

In  the  8th  section,  the  legislature  takes  up  the  aib« 
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ject  of  murder,  and  other  felonies,  committed  on  the      isso. 
water,  and  is  full  in  the  description  of  place.  ^'  If  any 
person  or  persons,  shall  commit  upon  the  high  seas, 
or  in  any  river,  haven,  basin  or  bay,  out  of  the  ju- 
risdiction of  any  particular  State,  murder,"  &c. 

The  9th  section  of  the  act  applies  to  a  citizen  who 
shall  commit  any  of  the  offences  described  in  the  8th 
section,  against  the  United  States,  or  a  citizen  thereof^ 
under  colour  of  a  commission  from  any  foreign 
Prince  or  State. 

It  is  observable,  that  this  section,  'm  its  description 
of  place,  omits  the  words,  ^^  in  any  river,  haven, 
basin,  or  bay,"  and  uses  the  words  ^^  high  seas"  only. 
It  has  been  argued,  and,  we  admit,  with  great  force, 
that  in  this  section  the  legislature  intended  to  take 
from  a  citizen  offending  against  the  United  States, 
under  colour  of  a  commission  from  a  foreign  power, 
any  pretence  to  protection  from  that  commission ; 
and  it  is  almost  impossible  to  believe  that  there  could 
have  been  a  deliberate  intention  to  distinguish  be- 
tween the  same  offence,  committed  under  colour  of 
such  commission,  on  the  high  seas,  and  on  the  waters 
of  a  foreign  State,  or  of  the  United  States,  out  of 
the  jurisdiction  of  any  particular  State.  This  would 
unquestionably  have  been  the  operation  of  the  sec- 
tion, bad  the  words,  ^^  on  the  high  seas,"  been  omit- 
ted. Yet  it  would  be  carrying  construction  very  far 
to  strike  out  those  words.  Their  whole  effect  is  to 
limit  the  operation  which  the  sentence  would  have 
without  them ;  and  it  is  making  very  free  with  legis- 
lative language,  to  declare  them  totally  useless,  when 
they  are  sensible,  and  are  calculated  to  have  a  de- 
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1820.      cided  influence  on  the  meaning  of  the  clause.    That 
u.  sutes    <^^  is  ^^^  directly  before  us,  and  we  may  perhaps 
w  itbe        ^^  relieved  from  ever  deciding  it.    For  the  present 
purpose,  it  will  be  sufficient  to  say,  that  the  determi- 
nation of  that  question  in  the  affirmative,  would  not, 
we  think,  be  conclusive  with  respect  to  that  now 
under  consideration.    The  9th  section  refers  express- 
ly, so  far  at  least  as  respects  piracy  or  robbery,  to 
the  8th ;  and  its  whole  language  shows  that  its  sole 
object  is  to  render  a  citizen  who  offends  against  the 
United  States  or  their  citizens,  under  colour  of  a 
foreign  commission,  punishable  in  the  same  degree  as 
if  no  such  commission  existed.    The  clearness  with 
which  this  intent  is  manifested  by  the  language  of 
the  whole  section,  might  perhaps  justify  a  latitude  of 
construction  which  would  not  be  allowable  where 
the  mtent  is  less  clearly  manifested  ;'  where  we  are 
to  be  guided,  not  so  much  by  the  words  in  which  the 
provbion  is  made,  as  by  our  opinion  of  the  reasona- 
bleness of  making  it. 

But  here,  too,  it  cannot  escape  notice,  that  the  legis- 
lature has  not  referred  for  a  description  of  the  place  to 
the  preceding  section,  but  has  inserted  a  description, 
and  by  that  insertion  has  created  the  whole  difficuhy 
of  the  case. 

The  10th  section  declares  the  punishment  of  acces- 
sories before  the  fact.  It  enacts,  ^^  that  every  per- 
son who  shall  either  upon  the  land  or  the  seas,  know- 
ingly and  wittingly,  aid  and  assist,  procure,  com- 
mand, counsel,  or  advise  any  person  or  persons  to  do 
Off  commit  any  murder  or  robbery,  or  other  piracy. 


Digitized  by 


Google 


OF  THE  UNITED  STATES.  lOl 

aforesaid,  opon  the  seas,  which  shall  affect  the  life      issa 
of  such  persons,  shall,"  &c.  uTsS^ 

Upon  this  section,  also,  as  on  the  preceding,  it  has        ▼• 
been  argaed,  that  the  legislature  cannot  have  intended 
to  exclude  from  punishment  those  who  shall  be  acces- 
sories before  the  fact  to  a  murder  or  robbery  committed 
^^  in  a  river,  haven,  basin,  or  bay,  out  of  the  jurisdic- 
tion of  any  State ;"  and  now,  as  then,  the  argument 
has  great  weight    But  it  is  again  to  be  ohsterved, 
that  the  legislature  has  not  referred  for  a  description 
of  place  to  any  previous  parts  of  the  law,  but  has 
inserted  a  description,  and  by  so  doing,  has  materi- 
ally varied  the  obvious  sense  of  the  seetion.  ^^  Every 
person  who  shall,  either  upon  the  land  or  the  seas, 
knowingly  and  wittingly  aid,"  &c.    The  probabi- 
lity is,  that  the  legislature  designed  to  punish  all  per- 
sons amenable  to  their  laws,  who  should,  in  any 
place,  aid  and  assist,  procure,  command,  counsel,  or 
advise,  any  person  or  persons  to  commit  any  murder 
or  piracy  punishable  under  the  act.    And  such  would 
have  been  the  operation  of  the  sentence,  had  the 
words,  ^'  upon  the  land  or  the  seas"  been  omitted. 
But  the  legislature  has  chosen  to  describe  the  place 
.where  the  accessorial  offence  is  to  be  committed,  and 
has  not  referred  to  a  description  contained  in  any  other 
part  of  the  act.    The  words  are,  ^*  upon  the  land  or 
the  seas."    The  Court  cannot  reject  this  description. 
If  we  might  supply  tha  words  ^^  river,  haven,"  &c. 
because  they  arc  stated  in  the  8th  section,  must  we 
supply  ^^  fort,  arsenal,"  &c  which  are  used  in  the 
3d  section,  describing  the  place  in  which  murder 
may  be  committed  on  land  ?   In  doing  so,  we  should 


Digitized  by 


Google 


102  ^ASES  IN  THE  SUPREME  COURT 

1820.      probably  defeat  the  will  of  the  legislature.    Yet  if 

^^'^T^^^  we  depart  from  the  description  of  place  given  in 

r.        the  section,  in  which  Congress  has  obviously  intend- 

^^^'  ed  to  describe  it,  for  the  purpose  of  annexing  to  the 

word  "  seas,"  the  words  **  river,  haven,  basin,  or 

bay,"  found  in  the  8th  section,  there  would  be  at  least 

some  appearance  of  reason  in  the  argument,  which 

would  require  us  to  annex  also  to  the  word  ^^  land," 

the  words  ^^fort,  arsenal,"  &c.  found  in  the  3d 

section. 

After  describing  the  place  in  which  the  ^^  aid,  assist- 
ance, procurement,  command,  counsel,  or  advice," 
must  be  given,  in  order  to  give  to  the  Courts  of  the 
United  States  jurisdiction  over  the  offence,  the  legbla- 
ture  proceeds  to  describe  the  crime  so  to  be  command- 
ed or  procured,  and  the  place  in  which  such  crime  must 
be  committed.  The  crime  is,  ^^  any  murder  or  rob- 
bery, or  other  piracy,  aforesaid."  The  place  is  '^  upon 
the  seas." 

In  this  section,  as  in  the  preceding,  had  the  words 
^'upon  the  seas"  been  omitted,  the  construction 
would  have  been  that  which,  according  to  the  argu- 
ment on  the  part  of  the  United  States,  it  ought  now 
to  be.  But  these  words  are  sensible  and  are  mate- 
rial. They  cpnstitute  the  description  of  place  which 
the  legislature  has  chosen  to  give  us;  and  Courts 
cannot  safely  vary  that  description,  without  some 
sure  guide  to  direct  their  way. 

The  observations  made  on  this  section  apply  so 
precisely  to  the  1 1th,  that  they  need  not  be  repeated. 

The  legal  construction  of  those  sections  is  doubt* 
ful,  and  the  Court  is  not  now,  and  may  perhaps  ne- 
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ver  be,  required  to  make  it    It  is  sufficient  to  say,      i82o. 
that  sliould  it  evea  be  such  as  the  Attorney  General    u.  g^^er 
contends  it  ought  to  be,  the  reasons  in  favour  of  that  ^^j^^*    y, 
construction  do  not  apply  conclusively  to  the  12di 
section.    They  both  contain  a  direct  reference  to  the 
8th  section.      They  describe  accessorial  offences, 
which  from  their  nature  are  more  intimately  connect- 
ed with  the  principal  offence,  than  distinct  crimes  are 
with  each  other. 

The  l2th  section  takes  up  the  crime  of  man- 
slaughter, which  is  not  mentioned  in  the  8th ;  and, 
witliout  any  reference  to  the  8th9  describes  the  place 
in  which  it  must  be  committed,  in  order  to  give  juris- 
diction to  the  Courts  of  the  United  States.  That 
place  is  ^^  on  the  high  seas.'*  There  is  nothing  in 
this  section  which  can  authorize  the  Court  to  take 
jurisdiction  of  manslaughter  committed  elsewhere. 

To  prove  the  connection  between  this  section  and 
the  8th,  the  attention  of  the  Court  has  been  directed 
to  the  other  offences  it  recapitulates,  which  are  said  to 
be  accessorial  to  those  enumerated  in  the  8th.  They 
are  admitted  to  be  accessorial ;  but  the  Court  draws  a 
different  inference  from  this  circumstance.  Man- 
slaughter is  an  independent  crime  distinct  from  mur- 
der, and  the  legislature  annexes  to  the  offence,  a  des- 
cription of  the  pbce  in  which  it  mUst  be  committed  in 
order  to  give  the  Court  jurisdiction.  The  same  section 
then  proceeds  to  enumerate  certain  other  crimes  which 
are  accessorial  in  their  nature,  without  any  descrip- 
tion of  places.  To  manslaughter,  the  principal 
crime,  the  right  to  punish  which  depends  on  the 
{dace  in  which  it  is  committed,  Congress  has  annex- 
ed a  description  of  place.    To  the  other  crimes  onii 
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1820.  merated  in  the  same  section^  wbicb  are  accessorial  in 
their  nature^  and  some  of  which  at  least  may  be  com- 
mitted any  where,  Congress  has  annexed  no  descrip- 
tion of  place.  The  conclusion  seems  irresistible, 
that  Congress  has  not  in  this  section  inserted  the 
limitation  of  place  inadvertently ;  and  the  distinc- 
tion which  the  legislature  has  tatien^  must  of  course 
be  respected  by  the  Court. 

It  is  the  object  of  the  law,  among  other  things,  to  pu- 
nish murder  and  manslaughter,  on  land,  in  places 
within  the  jurisdiction  of  the  United  States ;  and  also 
to  punish  murder  and  manslaughter,  committed  on  the 
ocean.  The  two  crimes  of  murder  and  manslaughter, 
when  committed  on  land,  are  described  in  two  distinct 
sections,  as  two  distinct  bfiences;  andthe^description 
of  place  in  the  one  section,  is  complete  in  itself,  and 
makes  no  reference  to  the  description  of  place  in  the 
other.  The  crimes  of  murder  and  manslaughter, 
when  committed  on  water,  are  also  described  as  two 
distinct  ofiences,  in  two  sections,  each  containing  a 
description  of  the  place  in  which  the  offence  may  be 
committed,  without  any  reference  in  the  one  section 
to  the  other.  That  section  which  affixes  the  punish- 
ment to  manslaughter  on  the  seas,  proceeds  to  de* 
scribe  other  ofiences  which  are  accessorial  in  their 
nature^  without  any  limitation  of  place.  In  every 
section  throughout  the  act,  describing  a  crime,  the 
right  to  punish  which  depends  on  place,  and  in  some 
instances  where  the  right  of  punishment  does  not  de* 
pend  upon  place,  the  legislature  has,  without  any  re- 
ference to  a  preceding  section,  described  the  place  in 
which  it  must  be  committed,  in  order  to  bring  th« 
offender  within  the  act.    This  characteristic  feature 
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of  the  law  now  to  be  expounded,  deserves  great  con^      isso. 
sideration,  and  affords  a  powerful  reason  for  restrain-  ^^^^^^ 
ing  the  Court  from  annexing  to  the  description  con-       ^• 
tamed  m  one  section,  parts  of  the  description  con- 
tained in  another.    From  this  review  of  the  exami- 
nation made  of  the  act  at  the  bar,  it  appears  that  the 
argument  chiefly  relied  on,  to  prove  that  the  words  of 
one  section  descriptive  of  the  place  ought  to  be  incor- 
porated into  another,  is  the  extreme  improbability 
that  Congress  could  have  intended  to  make  those 
diflbreiices  with  respect  to  place,  which  their  words 
import.    We  admit  that  it  is  extremely  improbable. ' 
But  probability  is  not  a  guide  which  a  court,  in  cdS- 
atruing  a  penal  statute,  can  safely  take. .  We  can 
conceive  no  reason  why  other  crimes  which  are  not 
comprehended  in  this  act,  should  not  be  punished. 
But  Congress  has  not  made  them  punishable,  and 
this  Court  cannot  enlarge  the  statute. 

After  giving  the  subject  an  attentive  consideration, 
we  are  unanimously  of  opinion,  that  the  offence 
charged  in  this  indictment  is  not  cognizable  in  the 
Courts  of  the  United  States ;  which  opinion  is  to  be 
certified  to  the  Circuit  Court  for  the  district  of  Penn- 
sylvania. 

Certificate.  This  cause  came  on  to  be  heard  . 
on  the  transcript  of  the  record  of  the  Circuit  Court 
for  the  district  of  Pennsylvania,  and  on  the  ques- 
tion on  which  the  Judges  of  that  Court  were  divided, 
and  vras  argued  by  counsel ;  on  consideration  where- 
of, the  Court  is  of  opinion,  that  manslaughter  com- 
nutted  in  a  river  such  as  the  river  Tigris  is  described 

Vot.  ir.  14 
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3890.      to  be,  is  not  punishable  by  the  laws  of  the  United 

^^^^^   States,  and  that  the  Circuit  Court  of  the  United 

▼•        States,  for  the  district  of  Pennsylvania,  has  no  juris- 

*^''  diction  over  the  offence.    All  which  is  ordered  to  be 

certified  to  the  Circuit  Court  of  the  United  States 

for  the  district  of  Pennsylvania*'' 

d  The  Constitution  of  the  United  States  declares,  that  the 
judicial  power  of  the  Union  shall  extend,  (among  other  things,) 
**  to  all  cases  of  admiralty  and  maritime  jurisdiction  ;**  and  this 
Court  has  determined,  that  the  power  thus  granted  belongs  ex* 
clusively  to  the  Courts  of  the  United  States.  (Martin  t.  Hoo- 
ter»  ante^  toL  I.  p.  333,  337.)  It  is  not  the  purpose  of  this 
note  to  consider  what  cases  ^  of  a  civil  nature  are  properly  in- 
cluded within  the  terms,  "  cases  of  admiralty  and  maritime 
jurisdiction."  As  to  the  criminal  jurisdiction  of  the  admiralty, 
there  is  no  doubt  that  it  is  defined  by  local  limits  ;  and  in  order 
to  ascertain  these,  it  becomes  necessary  to  inquire  into  the  er- 
tent  of  the  admiralty  jurisdiction  of  England,  from  which  ours 
was  derived,  as  that  was  from  the  maritime  States  on  the  con- 
tinent of  Europe. 

Both  in  England  and  the  other  countries  of  Europe,  the 
Court  of  Admiralty  is  a  branch  which  has  sprung  from  that  an- 
cient and  venerable  stock,  the  office  of  admiral.  The  etymo- 
logy of  the  word  serves  to  indicate  the  origin  of  the  office,  and 
the  time  when  it  was  introduced^  at  least  under  that  name,  into 
Europe.  ThA  word  admiral  or  afnmtVtt/,  is  doul{tless  derived 
from  the  Arabic  word  emir  or  amira,  signifying  a  general  officer 
or  commander  in  chief,  daminum  vel  prcefectum,  (Du  Cange. 
Glossary.  Ferho  Admiralius.  In  the  time  of  the  crusades,  by 
means  of  which  so  many  oriental  usages  were  brought  into  the 
west  of  Europe,  it  was  introduced  into  France  as  the  title  of 
a  commander  in  chief,  either  of  land  or  sea  forces.  Accord- 
ingly ,  we  find  that  the  office,  with  that  title,  was  unknown  until 
the  third  race  of  French  kings,  under  Charles  IV.,  about 
the  end  of  the  thirteenth  century,  and  it  appeared  in  England 
about  the  same  period  in  the  reign  of  Edward  I.  After  the 
term  thus  came  to  be  exclusively  applied  to  the  commander  in 
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chief  of  narai  forces  id  France,  the  statioo  ^as  iiUed  with       is^q. 

sereral  iilustrioos  characters,  and  in  the  scale  of  civil  and  mi- 

litary  dignities  ranked  inunediatelj  after  the  office  of  constable. 

The  person  who  filled  this  high  station  had  jurisdiction  by  him* 

self  or  his  deputies,  of  all  crimes  and  offences  committed  on 

the  sea,  its  ports,  harbours,  and  shores.  {Falin.  Com.  mr  VOr* 

don.  I.  1.  tii.  2.  art.  10.   De  la  Competence.) 

In  England,  the  office  subsisted  'with  the  same  title  of  high 
admiral,  until  the  reign  of  Charles  II.,  when  it  was  filled  by  his 
brother,  the  Duke  of  York,  (afterwards  James  II.)  who  being 
eicluded  from  office  as  a  Catholic  by  the  test  act  in  1C7S,  it  was 
executed  by  commissioners,  with  the  same  poirer  and  authority 
as  belonged  to  the  Lord  High  Admiral :  and  since  the  acces- 
sion of  the  house  of  Hanover,  the  office  has  also  been  vested 
in  commissioners,  who  are  styled  tlie  Lords  CommLMtioners  of 
the  Admiralty.  But  the  king  is  said  still  to  hold,  for  certain  pur* 
poses,  the  office  of  Lord  High  Admiral,  though  in  a  capacity 
dbtinguishable  from  his  regal  character ;  a  distinction  of  prac- 
tical  importance  in  the  law  of  prize,  but  immaterial  to  the  pre- 
sent purpose.  The  judge  of  the  High  CouK  of  Admiralty  in 
England  formerly  held  his  place  by  patent  from  the  Lord  High 
Admiral,  but  since  that  office  has  only  existed  in  contemplation  of 
law,  he  holds  it  by  direct  commission  from  the  crown.  The  an- 
cient criminal  jurisdiction  of  the  Court  was  modified  by  the  statute 
of  the  28th  of  Henry  VIII.  c.  15.  which  enacted,  that  offences 
upon  the  seas,  and  in  havens,  rivers,  &lc.  should  be  tried  by 
the  admiral  or  his  deputy,  and  three  or  four  more,  among  whom 
two  common  law  judges  are  usually  appointedf.  the  judge  of  the 
High  Court  of  Admiralty  presiding.  (2  Dro.  Civ.  and  Adm»  Law^ 
458.)  Ib  Scotland,  the  Court  is  held  befope  the  delegate  of  the 
High  Admiral,  who  may  also  name  other  inferior  local  depu* 
ties,  and  who  is  declared  to  be  the  king's  Justice  General  upon 
the  seas,  or  fresh  water  within  flood  and'mark,  and  iaall  har- 
bours and  creeks.     (2  Bra.  Civ.  andMm.LaB».  30.) 

This  repiarkable  conformity  between  the  origin,  history,  add 
nature  of  the  Courts  of  Admiralty  in  France  and  Great  Britain, 
fenders  it  highly  probaUe  that  their  jurisdiction,  both  civil  amib 
crifflioali  however  it  may  have  been  shifted  from  its  ancient 
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1820.        foQDdatioiifl,  was  origiDally  the  fame;  and  this  sappoaitiaD  de« 

^<^^v^^^  riTea  additional  strength  from  the  manner  in  which  the  history 

Sutet     ^£  ^^  j^^  countries  is  blended  together  daring  the  middle 

Wiltbeiger.   ages,  and  from  the  circumstance  of  both  having  derived  their 

maritime  institutions  from  the  shores  of  the  Mediterranean. 

There  appears  to  be  no  question,  that  the  admiralty  jurisdie« 
tion  of  England  originally  extended  to  all  crimes  and  offences 
committed  upon  the  sea,  and  in  all  ports,  rivers,  and  arms  of 
the  sea,  as  far  as  the  tide  ebbs  and  flows.  This  is  established 
by  the  ancient  inquisitions,  the  records  of  which  still  remain 
in  the  black  book  of  the  admiralty,  and  by  the  articles  given  in 
charge  at  the  admiralty  sessions,  as  early  as  the  reign  of  Ed* 
ward  III.  (Qerk*$  Praxis,  Roughton*s  articles^  pauim.  ExUmf 
c.  n,  12,  IS.  Selden,  de  Dom.  Mar.  L  2.  c.  24.  p.  209.)  But 
Lord  Coke,  in  4  Imt,  135.  et  ieq.  after  admitting,  that  the  ad- 
miralty had  jurisdiction  of  all  things  done  upon  the  sea,  en- 
deavours to  establish  the  doctrine,  that  the  sea,  ex  vi  termim^ 
did  not  include  any  navigable  waters  within  the  body  of  any 
county  of  the  realm ;  and  for  proof  of  this,  he  mainly  relies 
on  certain  authorities  In  FU2herb€rt*$  Mridgment,  (Avowry,  192. 
Corone^  099.)  which,  when  carefully  considered,  will  not  sup- 
port his  position.  The  hostility  of  Lord  Coke  to  the  admi- 
ralty, and  indeed  to  every  other  jurisdiction  rivalling  the  com- 
mon law  Courts,  is  well  known ;  and  Mr.  Justice  BuUer  has  ob- 
served, that  **  with  respect  to  what  is  said  relative  to  the  ad- 
miralty jurisdiction  in  4  but*  136.  that  part  of  Lord  Coke's  work 
has  been  always  received  with  great  caution,  and  frequently 
contradicted.  He  seems  to  have  entertained  not  only  ajeff> 
lousy  of,  but  an  enmity  against*  that  jurisdiction.*'  All  the  au- 
thorities cited  by  Lord  Coke,  will  be  satisfactorily  disposed  of 
upoin  the  supposition  (which  Lord  Hale  asserts  to  be  the  fact,) 
that  before  the  thirty-fifth  year  of  Edward  III.  the  common 
law  exercised,  even  upon  the  narrow  seas,  as  well  as  in  ports 
and  havens  within  the  ebb  and  flow  of  the  tide,  a  conoiirreiU  ju- 
risdiction with  the  admiralty.  {ftHale%  P.  C  13.  gtieq.)  Neither 
does  the  case  itself  in  Fitz.  Mr,  Cartmet  399.  8  Edw,  2.  war- 
rant Lord  Coke's  assertion.  Stanton,  J.  is  there  reported  to 
have  said,  that  it  is  not  an  arm  oC  the  sea  where  amancan  see 
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what  18  done  on  the  one  ride  of  the  water  and  the  other ;  and       1320, 
that  the  coroner,  in  8nch  cases,  shall  ezercne  his  jurisdiction  ^^^v^"^^ 
there.    This  dictum^  taken  literalljf:^  cannot  he  considered  as     ^'  States 
law,  lor  in  the  year  hooks  (22  A$nsarum,  93.)  it  is  expressly  v^utbei^r. 
held,  that  every  water  which  ftows  and  reflows,  is  called  an 
arm  of  the  sea,  so  far  as  it  flows.  **  Que  cheseun  eive,  que  flow  et 
rtfiaw^  est  appelle  bras  de  mer  cy  t€UUau9U  come  el  JUme.**    The 
same  doctrine  is  quoted  and  confirmed  by  Lord  Hale,  who 
states,  that  the  sea  is  eitber  that  which  lies  within  the  hody  of 
a  county,  or  without ;    and  that  an  arm  or  branch  of  the  sea 
which  lies  within  the  fauces  ierreey  where  a  man  may  reasona- 
bly discern  between  shore  and  shore,  if,  or  at  least  may  be^ 
within  the  body  of  a  county     {Hdle^  De  Jur*-  Mar.  e.  4.  p.  10.) 
So  that  there  is  the  strongest  reason  to  question  Lord  Coke's 
authority  in  this  respect,  and  to  adhere  to  the  evidence  furnish- 
ed  by  the  records  of  the  admiralty,  of  its  ancient  jurisdiction  in 
ports  and  havens  within  the  ebb  and  flow  of  the  tide. 

How  far  this  ancient  jurisdiction  has  been  altered  by  statutes, 
is  another  question.  The  statute  13  Biehard  II.  c.  6.  enacts, 
**  that  the  admirals,  and  th^ir  deputies,  shall  not  meddle  hence- 
forth of  any  thing  done  within  the  realm,  but  only  of  a  thli^ 
done  upon  the  sea,  according  as  it  hath  been  duly  used  in  the 
time  of  the  noble  King  Edward,  (HI.)  grandfather  of  our  Lord! 
the  King  that  now  is."  The  statute  15  Richard  II.  c.  3.  enacts, 
**  that  of  all  manner  of  contracts,  pleas  and  quereles^,  and  of  all 
other  things  done,  or  arising  within  the  bodies  of  counties,  an 
well  by  land  as  by  water,  and  also  of  wreck  of  the  sea,^the 
Admiral's  Court  shall  have  no  manner  of  cognizance,  power, 
nor  jurisdiction  ;  but  all  manner  of  contracts,  pleas  and  que- 
reles,  and  all  other  things  rising  within  the  bodies  of  counties, 
as  well  by  land  as  by  water,  as  afore,  and  also  wreck  of  the 
sea,  shall  be  tried,  determined,  discussed,  and  remedied,  by  the 
laws  of  the  land,  and  not  before,  or  by  the  admiral,  nor  his 
lieutenants,  in  any  wise.  Nevertheless,  of  the  death  of  a  man, 
and  of  a  maihem  done  in  great  ships,  being  hovering  on  the 
main  stream  of  great  rivers,  only,  beneath  ^he  bridges  of  the 
same  rivers  nigh  to  the  sea,  and  in  none  other  places  of  the 
same  rivers,  the  admiral  shall  have  cognizance ;  and  also,  to 
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arrest  ships  in  the  great  flotes  for  the  great  Toyages  of  the 
Kiog,  and  of  the  realm ;  saving  always  to  the  King  all  manner 
of  forfeitures  and  profits  thereof  coming ;  and  he  shall  ako 
Wilibenrer.  have  jurisdiction  upon  the  said  flotes  during  the  said  voyages^ 
only  saving  always  to  the  lords,  cities,  and  boroughs,  their  li- 
berties  and  franchises."  The  true  limit  of  the  admiralty  ju* 
risdiction  under  these  statutes  was  long  a  subject  of  angry  con« 
tenlion  between  the  civilians  and  the  common  lawyers.  But  it 
is  admitted  on  all  sides,  that  on  the  main  or  high  seas,  (which,  as 
Blackstone  states,  begin  at  the  low  water  mark,  ( 1  BL  Comm. 
J 10.)  the  admiralty  has  jurisdiction  exclusive  of  the  common 
law  ;  and  that,  between  high  water  mark  and  low  water  mark, 
where  the  sea  ebbs  and  flows,  (which  is  technically  the  shore  of 
the  sea,  or  littus  maris,)  {Hale  de  Jure  Mar.  c.  4.  p.  12.)  the 
common  law  and  the  ndminilty  ha?e  a  divided  empire  (dioiium 
imperium)  or  alternate  jurisdiction,  one  upon  the  water  when 
it  is  full  sea,  the  other  upon  the  land,  when  it  is  an  ebb.  (IB/. 
Comm.  1 10.  Omstable^i  case,  5  Co.  Rep.  106, 107.  Barber  v. 
Whanton,  2  Lord  Raym.  1462.  2  EasC$  P-  C.  803.  4  BL 
Comm.  268.)  Upon  the  sea  coast,  therefore,  it  is  incontestible, 
that  the  body  of  every  county  bordering  on  such  coast,  is 
bounded  by  the  shore  of  the  sea,  and  at  no  time  eitends  below 
low  water  mark. 

But  what  constitutes  the  boundary  of  counties  bordering  on- 
arms  of  the  sea,  and  navigable  rivers,  is  a  question  concerning 
which  great  differences  of  opinion  have  been  expressed.  It 
has  been  strenuously  insisted  by  the  judges  of  the  admiralty, 
that,  notwithstanding  the  statutes  of  Richardi  the  admiralty  still 
continues  to  possess  jurisdiction  in  all  ports,  havens,  and  rivers, 
where  the  sea  ebbs  and  flows,  below  the  first  bridges.  (1  Sir  L. 
Jenkins*  Life^  xcii.  Exton^b.  2.  c.  S.eteeq.  Zouoh,  9?.)  And  Sir 
Henry  Spelman  adopts  the  same  opinion.  (Spelm.  Reliq.  226.) 
The  ground  of  this  opinion  is,  that  the  same  rule  exists 
at  the  common  law  in  respect  to  the  bounds  of  counties 
on  navigable  waters  and  arms  of  the  sea  as  is  applied  by  the 
same  law  to  the  sea  coast,  viz.  that  they  are  limited  by  the  ebb 
and  flow  of  the  tide  ;  and  that  the  statute  of  Richard  was  in- 
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tended  no  farther  to  restrict  the  admiralty,  than  as  to  crimes       is^o. 
committed  above  the  first  bridges.  (1  Sir  L.  Jenkin$*  Liftf  xcii.    ^^^v^^^ 

IJ   states 

EiKiom^  €.  10.  to  eo.  Zouck,  92.)  And  it  cannot  be  denied,  that  ^' 
the  agreement  of  the  twelve  judges  in  1632,  (cited  at  large,  Wiltberger. 
«Mf«,  W.  ni.  p.  365.  Note  o.)  strongly  coantenances  this 
pretension.  In  Rex  r.  Solegaard  (Andrew^s  Rep.  231.)  also. 
Sir  Edmund  Isham  cited  an  opinion  delivered  as  recently  as 
1713,  on  a  reference  to  all  the  judges,  in  which  ten  of  them 
(against  Ward,  C.  B.  and  Gould,  J.)  held,  '<  that  the  admirdty 
hath  a  jarisdiction  in  all  great  navigable  rivers /rom  ike  bridges 
to  ike  Ha.^*  And  in  that  case,  the  Court  did  not  deny  the  ju- 
risdictioo,  but  founded  their  judgment  upon  a  supposed  concur- 
rent jurisdiction  of  the  common  law.  On  the  other  hand,  Lord 
Coke,  principally  on  the  authority  of  the  two  cases  before  cited, 
(4  hnU  140.  Fitx,  Ahr.  Avowry,  192.  and  Corone,  399.)  main- 
tains that  the  bodies  of  counties  comprehend  all  navigable  waters 
where  persons  can.  see  from  one  side  to  the  other ;  or  rather, 
as  other  authorities,  with  more  accuracy,  state  it,  the  point, 
where  a  man  standing  on  one  side  of  the  land,  may  see  what  is 
done  on  the  other  side.  (Hawkin$'  P.  C.  c  0.  s.  14«  2  Eaet, 
p.  C  804.)  Lord  Hale  appears  to  speak  with  great  doubt  and 
hesitation  on  this  subject,  merely  asserting  that  *<  an  arm  or 
branch  of  the  sea,  where  a  man  may  rea$onably  discern  between 
shore  find  shore,  it,  or  at  least  may  be,  within  the  body  of  a 
county."  And  it  may  fairly  be  inferred  as  well  from  this  cau- 
tious c^xpression,  as  from  his  commentary  on  the  statute  of  the 
28th  Hen.  Vlll.  c.  15.  (2  Hale's  P.  C  16,  17.)  that  Lord  Hale 
was  net  satisfied  with  Lord  Cokeys  exposition  of  the  common  law 
boundary  of  counties.  The  whole  question,  however,  became 
in  a  great  degree  unimportant  in  England  after  the  enactment 
•f  the  statute  of  the  28  Hen.  VIIL  c.  15.  which  gave  to  the 
High  Commission  Court,  (of  which  the  admiral  or  his  deputy 
is  the  presiding  judge,)  cognizance  of  *'  all  treasons,  felonies, 
robt»eries,  murders  and  confederacies  committed  in  or  upon  the 
sea,  or  in  any  other  haven,  river,  creek,  or  place,  where  the  admi- 
ral or  admirals  have,  or  pretend  to  have,  jurisdiction.'*  In  the 
exposition  of  this  statute.  Lord  Hale  says,  **  this  seems  to  me 
to  extend  to  great  rivers  where  the  sea  flows  and  reflows  below 


Digitized  by 


Google 


1 12  CASES  IN  THE  SUPREME  COURT 

1820.  the  first  bridges,  and  also,  in  creeks  of  the  sea  at  fall  water, 
where  the  sea  flows  and  reflows,  and  upon  high  water  upon 
the  shore,  though  these  possibly  be  within  the  body  of  the 
coantry,  for  there  at  least  by  the  statute  of  15  Rich.  II.  they 
[the  admirals]  have  a  jorisdiction  ;  and  thas  accordingly  it  has 
been  held  at  all  times  even  when  the  Judges  of  the  common 
law  have  been  named,  and  sat  in  the  commission ;  but  we  are 
not  to  extend  the  words  (pretend  to  have)  to  such  a  pretence  as 
is  without  any  right  at  all ;  and,  therefore,  although  the  admi- 
ral pretend  to  have  jurisdiction  upon  the  shore,  when  the  tide 
is  reflowed,  yet  he  hath  no  cognizance  of  a  felony  committed 
there."  (9  HaU*s  P.  C  16,  17.)  This  construction  of  the  sta- 
ttite,  in  opposition  to  Lord  Coke's,  was  solemnly  adopted  in  a 
▼ei7  recent  case  by  the  twelve  judges ;  and  sentence  of  deadi 
accordin^y  passed  upon  the  prisoner  upon  a  conviction  under 
the  statute.  (Rex  v-  Bruce,  2  Leach's  C  C  1093.  4th  Ed. 
cited  at  laige,  ante^  vol.  111.  p.  371.  Note  o.)  Sir  Leoline  Jen- 
kins, in  his  charge  given  at  the  Admiralty  Sessions  at  the  Old 
Bailey,  speaking  of  the  commission  given  to  the  Judges  under 
the  statute,  says :  *<  But  the  commission  itself  explains  the 
word  {pretend)  in  a  more  particular  manner  in  directing  the  in- 
quiry to  be  of  things  done,  not  only  upon  the  sea,  and  in  ha- 
Tens,  creeks,  and  rivers,  as  in  the  statute,  but  also  in  all  places 
whatsoever  within  the  flowing  of  the  water,  to  the  full  sea 
mark ;  and  in  all  great  rivers  from  those  bridges  downwards 
that  are  next  the  sea :  which  words,  being  in  the  commis- 
sioui  are  the  best  comment  upon  the  statute,  it  having  so  often 
passed  the.  great  seal  in  these  last  seven  score  years,  under  the 
view  and  approbation  of  so  many  Lords  Chancellors  and  Keep- 
ers, and  of  so  many  Attorney  Generals,  men  of  the  greatest 
eminency  in  the  laws  of  the  land,  so  that  the  words  of  the  sta- 
tute, and  the  commission,  being  taken  together,  do  not  only  as- 
certain the  power  of  this  Court  to  hear  and  determine  ofilences 
done  in  all,  or  any  of  those  places,  but  do  also  declare  all,  and 
every  of  the  places  themselves,  to  be  within  the  jurisdiction  of 
die  admiralty ;  for  otherwise,  the  jurisdiction  of  the  commis- 
sioners since  the  statute,  would  be  of  larger  extent,  and  in  more 
places  than  the  jurisdiction  of  the  Admiral  was  before  the  sta*^ 
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into,  which  it  is  dear  was  not  intended  bj  the  law  makeTS."       isso. 
(1  Sir  L.  JeMm,  ici.)  But  where  soch  harens,  creeks,  and  ri-    ^i^^jj^ 
▼erfl»  kc.  are  within  the  body  of  a  connty,  it  seems  now  gene-       '  ^. 
rally  agreed,  that  the  Courts  of  Common  Law  hare  a  coneurrtfU  Wiltberger*. 
jurisdiction  OTer  tiie  same  offences*    (2  HM$  P.  C  16.  16. 
Rex  ▼.  Broce,  S  Leaek^t  C.  C.  1D93,  4ih  ed.) 

Supposing,  howoTer,  Lord  Coke's  yiew  of  this  matter  to  be 
correct,  the  limits  of  a  county  ^  will  still  be  confined  to  places  in 
riyers,  creeks,  and  arms  of  the  sea,  which  are  so  narrow  as 
that  a  person  on  one  side  can  reasonably  discern  and  attest 
upon  oath  any  thing  done  on  the  other  side  ;  for  the  reason  as- 
signed for  this  rule  of  limitation  is,  that  the  pott  may  there 
come  and  take  inquisition  of  the  facts.  (4  hit.  140.  2  Eoiti 
P.  C  804.)  And,  in  England,  the  Admiralty  hath  by  the  ex- 
prea  provisions  of  the  statute  lb  Rich.  II.  c.  3.  cognisance 
of  every  description  of  homicide  and  mayhem,  "^  happening  in 
great  ships  being  and  hovering  in  the  main  stream  of  great 
rivers  be)ow  the  bridges  of  the  same  rivers,  which,  (as  Black- 
stone  observes,)  are  then  a  sort  of  port  or  haven ;  such  (to 
use  his  own  illustration,)  as  are  the  ports  of  London  and  Glou- 
cester, though  they  lie  at  a  great  distance  from  the  sea,  (4  Bi. 
Cmhoi.  268.)  and  though  they  be  within  the  body  of  a  coun- 
ty. (2  HaUU  P.  a  16.) 

But  it  is  certainly  very  questions^le  how  &r  the  statutes  of 
Richard  II.  are  to  be  considered  as  restrictive  of  the  grant  of 
admiralty  and  maritime  jurisdiction  contained  in  the  constitution 
of  the  United  States.  These  statutes  were  never  designed  to 
iqpply  to  the  colonies,  for  at  that  time  the  colonies  did  not  exist ; 
and  in  point  of  fiict,  the  admiralty  jurisdiction  in  the  colonies 
hiw  always  depended  entirely  upon- the  royal  commission,  and 
upon  acts  of  parliament  expressly  extending  to  them.  Hence, 
the  colonial  Vice  Admiralty  Courts  have  constantly  eierdsed 
jorisffiction  in  many  cases,  such  as  rerenue  cases,  of  which  the 
Hi^  Court  )»f  Admiralty  in  Engfamd  has  not  recently  taken 
jurisdiction.  I  say,  recejndy^  because  it  seems  that  formerly 
the  Admiralty  in  Enj^d  did  take  jurisdiction  of  the  breachai 
of  the  navigation  laws,  and  other  laws  of  trade ;  either  by  the 
express  provisions  of  those  statutes,  or  in  virtue  of  its  original 
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maritime  jurisdiction.  (1  Sir  L.  Jenkins*-  Ufe^  Ixxir.  xcv.  e/  $eq, 
2  5irL.  J.  p.  745.  746.)  But  it  appears  that  the  colonial  Vice 
Admiralty  Courts  have  uniformly  exercised  a  jurisdiction  oyer 
revenue  cases  upon  their  original  inherent  powers  hy  virtue  of 
their  commissions,  independent  of  any  statute.  (See  a  case  cited 
in  the  Fabius»  6  Rob,  2450  Beside  the  restrictions  contained  in 
the  statutes  of  13  and  15i2ie^ll.  as  to  criminal  jurisdictioQ,  are 
purely  Arbitrary,  and  cannot  be  considered  as  declaratory  of 
the  pre-existing-  law.  What  reason  is  there  why  the  Admi' 
ralty  should  have  jurisdiction  of  homicide  and  mayhem  io 
tivers,  ports,  and  creeks  of  the  sea,  and  not  of  other  crimes  in 
the  same  places  ?  Such  a  limitation  has  no  fotmdation  in  the 
ancient  constitution  of  the  Court,  and  never  at  any  time  existed 
independent  of  the  statute.  It  is  also  a  well  established  rule  in 
the  construction  of  English  statutes,  that  they  are  not  to  be  con- 
sidered as  extending  to  the  colonies,  unless  included  by  express 
words,  or  by  ioevitable  implication  ;  (1  BL  Comrn.  107,  108.) 
and  it  cannot  be  pretended,  that  the  colonies  are.  within  the 
purview  or  the  wordi^  of  the  statutes  of  the  13  and  15  Richard 
II.  Why,  then,  should  they  be  considered  as  extending  to  the 
colonies,  which  did  not  then  exist,  any  more  than  to  Scotland, 
which  W4S  not  then  united  to  the  crown,  but  in  ulrhich  country 
the  Admiralty  still  retains  its  ancient  jurisdiction  undiminished  ? 
The.commi^isions  issued  by  the  crown  to  the  Vioe  Admiralty 
Courts  in  the  colonies,  were  entirely  inconsistent  with  the  limi«, 
tations  imposed  upon  the  Admiralty  in  England.  One  of  the 
latest,  which  is  probably  copied  from  the  others,  is  that  issued 
to  the  Governor  of  New  Hampshire,  in  6  Geo*.  III.  It  empowers 
him  '^  to  take  cognizance  of,  and  proceed  in,  all  causes,  civil 
and  mantime,  and  in  complaints,  contracts,  cffencei  or  nu^Mcl* 
id  ^ences^  crimei^  pleas,  debts,  exchanges,  accounts,  charter 
parties,  agreements,  suits,  trespasses,  inquiries,  extortions,  and 
demands,  and  all  business,  civil  and  maritime,  whatsoev^,  &c« 
throughout  all  and  every  the  na  i&or<f ,  pubUe  ttreami^  partSf 
fresh  waters^  rivers^  creeks^  and  dnnt ,  as  vstt  of  the  sea^  at  rf 
the  rivers  and  coasts^  whatsoever,  of  the  province.  Ice.  tod 
territories  dependent  thereon,  and  nutritime  ports^  whatsoever  . 
of  the  same,  and  thereto  adjacent ;"  and  in  this 
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tbose  places  are  referred  to  aa  within  *^  our  mnritiftie  juristic-       is^o. 
tion.'*  (De  Lovio  v.-Boit,  2  Gallis.  470.    Aoie  47.)     ft  seems     v^-v-^^ 
highly  probable  that  the  expression  <^  maritime  jurisdiction,"  in     ^'  .S***«» 
the  constitution,  was  borrowed  from  the  language  of  those  com-  Wiltber^er. 
missions,  and   was  introduced  ex  abvndarUi  cauUld,  and  super- 
added to  the  term  **  admiralty,"  in  order  to  obviate  any  doubt  as 
to  the  full  extent  of  the  authority  meant  to  be  conferred. 
,  Indeed  it  has  already  been,  in  effect,  decided  by  this  Court, 
that  the  statutes  of  Richard  are  not  in  force  in  the  United  States, 
as  limitations  of  the  admiralty  and  maritime  jurisdiction  granted 
in  the  constitution.     By  the  judiciary  act  of  1789,  c.  20.  s.  "d. 
seizures  under  laws  of  impost,  navigation,  and  ^de,  on  waters 
navigable  from  the  sea  by  vessels  of  ten  or  mor&  tons  burthen, 
as  well  as  seizures  on  the  high  seas,  are  expressly  included  in 
the  admiralty  and  maritime  jurisdiction  of  the  District  Courts. 
It  is  evident  that  Congress  cduld  not  give  the  Distrir.t  Courts, 
acting  as  Courts  of  Admiralty,  cogni^Eance  of  any  causes  which 
were  not  "  of  admiralty  and  maritime  jurisdiction,"  within 
the  true  meaning  of  the  constitution  ;  because,  it  would  de- 
prire  the  parties  of   their   constitutional  right  of  trial  by 
jury.    The  objection  was,  therefore,  very  early  taken,  that 
seizures  in  ports,  and  in  such  navigable  waters,  as  above  stated, 
were  not  causes  ofadmiraUy  and* maritime  jurisdiction,  because 
tbose  places  were  not,  according  to  the  common  law  interpre- 
tation in  ^n^and  of  the  statutes  of  Richard  H.  within  the  juris- 
diction of  the  admiralty.    But  this  Court  has  repeatedly  over- 
ruled the  objection,  (La  Vengeance,  3  DalL  297.    The  Sally, 
^Cranch,  406.     The  Betsey  and  Charlotte,  4  Cranch,  443. 
The  Samuel,  AfUe.vcl.  I.  p.  9.     The  Octavia,  lb.  p.  20.)  and 
thereby  established  the  doctrine  that  the  constitutional  admiral- 
ty jurisdiction  includes  ports,  arms,  and  creeks  of  the  sea,  as 
far  as  the  tide  ebbs  and  flows. 

The  learned  reader  will  observe,  that  this  position  is  not  dis- 
turbed by  the  decision  of  this  Court  in  the  case  in  the  text, 
(The  U.  a  V.  Wiltberger,)  or  by  that  of  the  United  States  v. 
Bevans ;  (Anity  vol.  III.  p.  336.  387.)  the  only  question  in 
those  cases  being,  not  what  was  the  constitutional  authority  of 
Coi^ress,  bi^how  far  it  bad  been  exercised ;  not  what  was  the 
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18t0*  eitent  of  the  admiralty  and  maritime  jarisdiction  granted  in  the 
constitotion,  bat  how  fiir  it  had  been  conleired  by  Congreas 
upon  aoy  particular  Court  of  the  Union. 


(Local  Law.) 

M^Clung  V.  Ross. 

Under  the  laws  of  Tenneisee«  where  laodaareaokLby  a  numnary  pro- 
ceeding for  the  payment  of  taxes,  it  is  essential  to  the  Talidity  of . 
the  sale,  and  of  the  deed  made  thereon,  that  werj  hd  necessary 
to  rive  the  Court  jarisdiction  should  appear  upon  the  record. 

Under  the  statute  of  limitations  of  Tennessee,  the  nmning  of  the  sta^ 
tnte  can  only  be  stopped  by  actual  suit,  if  the  party  claiming  under 
it  has  peaceable  possession  fisr  seren  years.  But  such  a  possession 
cannot  exist  if  the  ps^rty  haring  the  better  right  takes  aotual  poa* 
session  in  pursuance  of  his  right 

One\tenant'in  common  may  oust  his  co-tenant,  and  hold  in  sereraUy ; 
bat  a  silent  possession,  unaccompanied  with  any  act  amountiii^  to 
an  ouster,  or  giving  notice  to  the  co-tenant  that  his  possession  is  ad- 
vene, cannot  be  construed  into  an,  adrerse  possession. 

Feb.  iOUL  THIS  cause  was  arguedi  by  Mr.  WiUiamsr  for  the 
ptaifitiff  in  error,  and  by  the  JUamey-Generalj  and 
Mr.  F.  Jones^  for  the  defendant* 

6  He  cited  2  Tean.  Rep.  44  S18.  186. 365. 368. 248.  1  Tnm. 
Rep.  862, 467.  545.  1  Hayw.  Rep.  24.  62.  65.  96.  2  fiJByv. 
Rep.  80.  3  Maes.  Rep.  379.  2  Tidd^e  Praet.  936.  2  Bin$^eif^ 
223.  329.  1  Btnney,  40.  4  DaU.  226.  1  Wiuk.  Rep.  313« 
9  Johns.  Rep.  58.  179. 

h  They  cited  1  Tenn.  Sep.  119.  126. 436.  2  Tom.  Rip.  40^. 
6  Hayw.  Rep.  294.    1  £raywM76.    4  Wheat.  77. 
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Mr.  Chief  Justice  Marshall  delivered  the  opi*      is^o. 
BioB  of  the  Coart    This  is  an  action  of  ejectmeDt    ^lic.u.g 
brought  by  the  tessee  of  David  Ross  against  Charles      ^* 
M^CIong,  for  5,000  acres  of  land,  lying  in  the  dis-  Ftb.  i^ 
trict  of  East  Tennessee. 

At  the  trial  of  the  cause,  the  plaintiff  in  the  Court 
below  gave  in  evidence  two  grants  from  the  State  of 
North  Carolina,  for  the  land  in  controversy,  to 
Stockly  Donalson  and  John  Hackett,the  one  dated 
the  20th  of  September,  1787,  and  the  other  dated  the 
22d  of  February,  1795.  He  also  gave  in  evidence  a 
deed  of  conveyance  of  the  said  land,  purporting  to 
be  from  Stockly  Donalson  and  John  Hackett,  dated 
the  29th  of  September,  1793,  and  registered  in  Haw- 
kins county,  Tennessee,  on  the  27th  of  December, 
1793.  The  regular  registration  of  this  deed,  so  far 
as  respected  Stockly  Donalspn,  was  admitted  by  the 
defendant  Its  registration  as  to  John  Hackett,  was 
not  admitted,  and  was  proved  only  by  the  following 
endorsements. 

^^  December  Sessions,  1193. 

This  deed  was  proved  in  open  Court,  and  ordered 
to  record    Test       Richard  Mitchell,  C.  H.  C. 

This  conveyance  was  registered  27th  of  Decern* 
ber,  1793,  in  liber  G.  p.  127.  in  the  register's  office  of 
Hawkins  county.  Thomas  Jackson,  C.  R." 

It  is  stated  in  the  bill  of  exceptidns,  that  the  exe- 
cution of  the  deed  on  the  part  of  Hackett,  was  not 
proved. 

The  defendant  also  claimed  under  Stockly  Donal- 
son; but  hb  deeds  being  of  subsequent  date,  could  con- 
fer no  title  while  the  deed  to  Ross  remained  in  force. 
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1820.  For  the  purpose  of  invalidating  this  deed,  he  oilered 
in  evidence  certain  records  of  the  County  Coj^rt  of 
Rhea,  showing  that  the  land  had  been  sold  for  the 
non-payment  of  taxes,  had  been  conveyed  by  the 
sheriff  to  the  purchaser,  and  by  the  purchaser  to  the 
defendant.  The  regularity  of  this  sale,  and  the  va- 
lidity of  the  deeds  made  in  consequence  of  it,  were 
contested,  and  the  Court  determined  against  their 
validity  ;  to  which  opinion  of  the  Couit  the  counsel 
for  the  defendant  excepted. 

In  the  year  1803,  the  legislature  of  Tennessee 
passed  an  act,  subjecting  all  lands  to  which  the  In- 
dian claim  was  extinguished,  held  by  deed,  &c.  to 
taxes.     The  13th  section  of  the  act  provides,  that 
^^  in  case  there  shall  not  be  any  goods  or  chattels  on 
which  the  sheriff  can  distress  for  public  taxes,  &^ 
he  shall  report  the  same  to  the  Court  of  bis  county.'* 
The  Court  is  then  directed  to  make  out  certain  lists^ 
and  to  direct  certain  publications,  after  which  the 
Court  may  enter  up  judgment,  on  which  execution 
may  issue,  and  the  lands  be  sold.     In  11)07,  the  le- 
gislature passed  a  supplementary  act,  the  3d  sec- 
tion of  which  enacts,  that  it  shall  be  the  duty  of  the 
collector  of  taxes  in  each  county,  after  the  1st  day  of 
January  in  each  year^  to  make  report  to  the  Court  in 
writing,  ^^  of  all  such  tracts  or  parts  of  tracts  of  land 
as  have,  from  his  own  knowledge,  or  from  the  infor- 
mation of  others,  not  been  returned  for  taxation  for 
the  said  preceding  year ;  and  it  shall  be  the  duty  of 
the  said  Court  to  cause  said  report  to  be  recorded  in 
books  to  be  kept  for  that  purpose,  and  to  cause  judg- 
ment to  be  entered  up  for  double  the  tax  due  on  the 
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said  land,  not  returned  for  taxation,  and  so  unpaid,      im. 
and  shall  order  the  same  to  be  sold,'^  &c. 

In  Jaciiary,  1810,  Miller  Francis^  collector  of 
taxes  in  Rhea  county  for  the  year  1809,  reported  to 
the  Court,  that  the  following  lands  were  not  listed  for 
taxation  for  the  year  1809,  to  wit,  &c.  Then  follows 
a  list  of  several  tracts  of  land,  among  which  is  the  tract 
in  question,  reported  three  several  times  in  the  fol- 
lowing terms : 

Ag»v<erf  onmerf.  QuanUiy.  No,  qf  title,  DaUiffUitU.  JjoetiUm.  Tax, 

StocMjDonalfon,  MOO  2»A       20  Sept.  1787.  Flaaiant,  fte. 

S.  Ikmalioa  and  John  HacketL  5000  1347       22  Feb.  1785. 

David  Rom,  5000  200      20  Sept  1787. 

Upon  the  return  of  which  report  the  Court  enter- 
ed up  a  judgment  for  the  sale  of  the  said  lands,  and 
after  the  publication  required  by  law,  an  execution 
was  directed,  under  which  the  said  land  was  sold  as 
being  three  distinct  tracts ;  when  Robert  Farquhar- 
son  became  the  purchaser  of  the  tracts  reported  to 
belong  to  Stockly  Donalson,  and  to  Stockly  Do- 
nalson  and  John  Hackett ;  and  the  agent  of  Da- 
vid Ross  became  the  purchaser  of  the.  tract  reported 
to  belong  to  David  Ross. 

A  question  of  considerable  difficulty  arises  on  the  inthe«oinii». 
validity  of  these  sales.  Under  the  act  of  1803,  the  2r't^1!["S 
power  of  the  Court  to  render  judgment  in  such  cases  oe^'^ibrSE^ 
for  the  sale  of  land,  is  founded  on  there  being  no  per-  ?**«»    «^«t 

'  »  «^  fact  necessaiy 

sonal  property  from  which  the  tax  might  be  made.  dlcSi?ti"Ihe 
The  jurisdiction  of  the  Court  depends  on  that  fact,  ap^t;  m"SII 
Whether  it  is  necessary  that  its  existence  should  be  '*^^"^ 
shown  in  the  judgpient  of  the  Court,  is  a  question 
on  which  the  State  Courts  appear  to  have  decided 
ditferently  at  different  times.    But  the  last,  and  we 
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^820^  believe,  the  correct  opinion,  reported  in  6  Hay^' 
wood^  394.  establishes  the  general  principle,  that  in 
these  summary  proceedings,  every  fact  which  is  ne- 
cessary to  give  jurisdiction,  ought  to  appear  in  the 
record  of  the  Court.  The  act  of  1807  directs  the 
Court  to  proceed  on  the  return  of  the  collector,  that 
thcrtaxes  of  the  preceding  year  are  unpaidy  or  that 
the  land  has  not  been  returned  for  taxation.  Whether 
this  act,  which  is  supplemental  to  that  of  1803,  au- 
thorizes the  Court  to  give  judgment  for  the  sale  of 
land,  although  there  may  be  personal  property  in  the 
county  sufficient  to  pay  the  tax;  or  only  varies  the 
mode  of  proceeding  against  the  land,  without  vary- 
ing the  circumstances  under  which  it  may  become 
liable,  is  a  question  which  does  not  appear  to  have 
been  decided  in  Tennessee,  and  which  it  is  unneces- 
sary  to  .decide  in  this  case,  because  we  are  all  of  opi- 
nion, that  if  the  sale  was  valid,  Ross  is  to  be  consi- 
dered as  the  purchaser  of  his  own  title,  and  Far- 
qnharson  as  the  purchaser  of  the  title  of  Donalson 
and  Kackett.  The  objection  to  this  is,  that  the  agent 
of  Ross  stood  by,  and  permitted  Farquharson  to  bid* 
But  this  objection  implies  a  knowledge  on  the  part 
of  Ross,  or  his  agent,  that  the  land  sold  in  the  name 
of  Donalson  and  Hackett,  was  his  land.  There  is  no 
evidence  that  either  of  them  possessed  this  know- 
ledge ;  nor  are  the  circumstances  such  as  would  jus- 
tify its  being  presumed.  Were  the  Court  required  to 
presume  fraud  on  this  occasion,  it  is  not  to  Ross^  or 
to  his  agent,  that  the  evidence  on  this  particular  part 
of  the  transaction  would  justify  us  in  ascribing  it 
We  think,  then,  that  the  defendants  in  the  Court  be- 
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low,  acquired  no  title  to  Ross's  land  bj  the  sheriff's       iS2o. 
sale  or  deeds.    We  think,  then,  that  there  was  no  ^"^Ji^J^^ 
error  in  rejecting  these  deeds.  ^• 

The  defendant,  also,  claimed  the  benefit  of  the  constractkmof 
act  of  limitations,  which  makes  seven  year's  peace-  lii^tetioot  or 
able  and  adverse  possession  a  complete  bar  to  the  ac- 
tion/ 

In  support  of  this  claim,  he  relied  on  the  testimo- 
ny of  John  Meriott,  who  swore,  that  in  pursuance  of 
an  agreement  between  him  and  John  Hackett,  who 
informed  him  that  the  land  belonged  to  him,  Hackett, 


a  Tb#  statute  of  Teonessee  of  1797,  c.  47  ^  made  to  setUe 
the  trae  constnictioD  of  the  statute  of  limitations  of  North  Ca- 
rolina of  1715,  provides^  **  that  in  all  cases,  whenever  any 
person,  or  persons,  shall  have  had  seven  years'  peaceable  pos- 
session of  any  land,  by  virtae  of  a  grant,  or  deed  of  conveyance 
founded  upon  a  grant,  and  no  legal  claim  by  suit  in  law,  by 
such,  set  up  to  said  land,  within  the  above  term,  that  then,  an4 
in  that  case,  the  person  or  persons,  so  holding  possession  as 
aforesaid,  shall  be  entitled  to  hold  possession,  in  preference  to 
all  other  ckumants,  such  quantity  of  land  as  shall  be  specified 
in  his,  or  their  said  grant,  or  deed  of  conveyance  founded  on 
a  grant  as  aforesaid."  The  act  then  proceeds  to  bar  the  claim 
of  those  who  shall  neglect,  for  the  term  of  seven  years,  to  avail 
themselves  of  any  title  they  may  have. 
.  Under  the  statute  of  North  Carolina,  it  had  been  determined 
by  the  Courts  of  tlttt  State,  that  it  afforded  protection  to  those 
only  who  held  by  colour  of  title.  And  under  the  act  of  Ten- 
nessee, it  is  setUed  by  the  decisions  of  the  local  Courts,  and  of 
this  Court,  Uiat  it  does  not,  like  other  statutes  of  limitation, 
protect  a  mere  naked  possession,  but  that  its  operation  is  to  be 
limited  to  a  possession  of  seven  years,  acquired  and  held  under 
a  grant  or  a  deed  founded  on  a  grant.  Patton^$  Lessee  v.  Rastouy 
ante,  vol.  I.  p.  476. 

VoF..  V  16 
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1820.  and  the  defendant,  M^Clung,  he  took  possession  of 
the  land  in  March,  1807,  built  a  bouse,  and  cleared 
seven  or  eight  acres,  and  retained  {)ossession  of  the 
land  until  the  contract  was  rescinded.  By  a  con- 
tract with  M^CIung,  he  agreed  to  bold  ])ossession  for 
M^Clung  and  Hackett.  It  also  appeared  in  evidence 
that  Meriott  remained  in  possession  until  the  autumn 
of  1808,  when  he  surrendered  it  to  Hackett,  who, 
in  the  succeeding  spring,  moved  with  his  family  into 
the  house  Meriott  had  built,  where  he  resided  until 
his  death,  since  which  event  it  has  been  occupied  by 
his  widdw  and  family. 

The  plaintiff  then  proved,  that  in  1795,  John 
Hackett  showed  this  agent  of  Ross,  the  land  in  con- 
troversy as  the  land  sold  to  him ;  that  in  the  year 
1813,  the  same  agent  agreed  to  lease  a  part  of  the 
land  to  one  Cox,  who,  in  pursuance  of  the  said  agree- 
ment entered  thereon,  and  bujit  a  small  house,  but 
bqitig  threatened  by  M^Clung  with  a  suit,  be  aban- 
doned it. 

Upon  this  testimony,  thef  defendant  in  the  Cir- 
cuit  Court  moved  the  Court  to  charge  the  jury,  1st. 
That  if  they  believed  the  possession  taken  by  Meriott 
to  have  been  on  behalf  of  Hackett  and  M^Clung, 
and  that  Hackett  continued  said  possession  for  him- 
self and  M^CIung,  for  seven  jrears  before  suit^  it  was 
adverse,  and  would  bar  the  claim  of  the  lessor  of  the 
plaintiff.  And  farther,  that  the  possession  of  the  land 
taken  by  Cox,  as^nant  of  Ross,  would  not  suspend 
the  statute  of  limitations,  and  that  the  effect  of  the 
said  statute  could  be  defeated  only  by  suit  at  law. 

This  instruction  the  judge  refused  to  give,  but  did 
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charge  the  jury  that  Hackett  was  by  law  a  tenant  in  is^o. 
common  with  Rossi  of  which  character  be  could  not 
discharge  himself  by  agreement  with  a  younger  pur- 
chaser from  Donalsun,  and  thdt  the  statute  would 
not  bar  his  right.  With  respect  to  the  occupancy  of 
Cox,  the  judge  said,  that  merely  going  upon  the  land 
would  not  stop  the  running  oif  the  statute,  but  that 
if  an  older  adverse  claimant  took  actual  possession 
by  building  houses,  clearing  land,  &c.  the  operation 
of  the  statute  of  limitations  might  be  thereby  sus- 
pended. To  this  opinion,  also,  the  counsel  for  the 
defendant  excepted. 

On  examining  the  whole  testimony  stated  in  the 
bill  of  exceptions,  it  appears  that  the  contract  with 
Hackett,  which  is  stated  by  Meriott  in  his  deposi- 
tion, was  a  contract  for  the  sale  and  purchase  of  a 
part  of  the  tract  of  6,000  acres  sold  by  Donalson  to 
Ross,  and  that  his  contract  with  M^CIung  was  a 
sale  of  M^CIung's  part  of  the  same  land,  on  condir 
tion  that  he  would  hold  the  whole  tract  for  M^CIung 
and  Hackett.  The  actual  possession  of  Meriott, 
then,  does  not  appear  to  have  extended  beyond  his 
purchase.  He  does  not  allege  that  Hackett  put  him 
in  possession  of  more  land  than  was  sold  to  him ; 
nor  does  it  appear  that  M^Clung  put  him  in  passes- 
sion  of  any  land  farther  than  the  virtual  possession 
which  was  to  be  implied  from  the  agreement  which 
has  been  stated.  The  possessi6n  of  Meriott,  then, 
was  an  a<itual  possession  of  a  part  of  the  land  uuder 
a  purchase.  It  was  his  own  possession,  in  his  own 
tight ;  and  not  the  possession  of  Hackett  and 
M^CIung.    His  agreement  with  M^CIung  to  hold 
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i8«o.  the  residue  of  the  land  for  Hackett  and  M^Clung, 
never  having  been  followed,  so  far  as  ks  shown  to  the 
Court,  by  actual  occupation  of  any  part  of  that  re- 
sidue, cannot,  we  think,  be  construed  into  sQch  a 
possession  by  JIackett  and  M'Clung  as  to  affect  the 
title  of  Ross.  If  the  defendant  cannot  avail  himself 
of  the  possession  of  Meriott,  then  it  is  not  shown 
that  the  bar  was  complete  when  this  suit  was  brought. 
The  contract  of  sale  with  Meriott  was  rescinded  in 
the  autumn  or  winter  of  1808,  and  Hackett  entered 
into  the  land  in  the  spring  of  1809.  This  suit  was 
instituted  on  the  27th  of  March,  1816.  The  testi- 
mony does  not  show  that  the  entry  of  Hackett  was 
anterior  to  the  27th  of  March,  1809.  This,  howe- 
ver, ought  to  be  left  to  the  jury.  But  the  judge  was 
of  opinion  that  the  possession  of  Hackett  was  ifot 
adverse  to  that  of  Ross,  because  they  were  tenant^ 
in  common. 

That  one^  tenant  in  common  may  oust  his  co-te« 
tenant  and4ioId  in  severalty,  is  not  to  be  questioned. 
But  a  silent  possession,  accompanied  with  no  aot 
which  can  amount  to  an  ouster,  or  give  notice  to  his 
co-tenant  that  his  possession  is  adverse,  ought  not, 
we  think,  to  be  construed  into  an  adverse  possession. 
The  principles  laid  down  in  Barr  v.  Grratz^  (A  fVheat. 
213.)  apply  to  this  case. 

Neither  does  it  appear  to  this  Court,  that  there  is 
«rror  in  that  part  of  the  charge  which  respects  the 
occupation  of  Cox  on  the  part  of  Ross.  It  is,  that 
merely  going  upon  the  land  will  not  stop  the  running 
of  the  statute,  but  that  if  an  older  adverse  claimant 
took  actual  possession  by  building  houses,  clearing 
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land,  &€•,  the  operation  of  the  statute  of  limitations  lasa 
might  be  thereby  suspended.  It  has  been  contend-  ^j^j^!^ 
ed,  that  the  statute  pf  Tennessee  can  be  stopped  J^ 
only  by  actual  suit.  This  is  true,  when  the  posses- 
sion is  sluch  as  by  its  continuance  to  constitute  a  bar. 
But  to  make  it  such,  it  must  be  peaceable  for  seven 
years.  This  is  the  fact  which  creates  the  bar.  This 
fact  cannot  exist,  if  the  person  having  the  better  title 
takes  actual  possession  in  pursuance  of  his  right.  It 
is  unneceffsairy  to  inquire  whether  the  subsequent 
abandonment  of  this  possession  rendered  it  in  this 
case,  a  nullity,  because  the  point  is  rendered  unim- 
portant by  the  circumstances  that  Ross  and  Hackett 
were  tenants  in  common.  There  is,  then,  no  error 
m  the  charge  so  far  as  respects  the  statute  of  limita- 
tions. 

But  the  counsel  also  requested  the  judge  to  chai^ 
the  jury,  that  the  name  of  Hackett  being  signed 
to  the  deed  from  Stockly  and  Donalson  to  Ross, 
^ince  the  delivery  of  said  deed,  amounts  to  such  an 
alteraticm  or  addition  as  will  vitiatb  such  deed,  un- 
less accounted  for  by  the  plaintiff.  This  charge,  also, 
the  judge  refused  to  give,  but  did  instruct  the 
jury  that  the  title  was  vested  in  Ross  by  the  deed 
from  Donalson,  and  could  not  be  devested,  althdugh 
there  might  be  an  alteration  or  addition  in  a  material 
part  of  the  said  deed,  such  as  the  name  of  Hackett 
being  put  to  the  deed  and  not  proved. 

There  is  some  ambiguity  in  this  instruction,  and     Oroaiid  fpe 
there  IS  some  doubt  in  the  state  of  the  fact.    The  ^^^   ^ 
counsel  for  the  defendant  assumes  the  fact,  that  the 
signature  of  Hackett  was  a0ized  to  the  deed  after  its 


Digitized  by 


Google 


126  CASES  IN  THE  SUPREME  COURT 

lasd  delivery.  This  does  not  appear  in  the  evidence  as 
stated.  Nor  does  it  appear  whether  the  signature  of 
Hackett  was  affixed,  before  or  after  the  deed  was  re- 
gistered. It  was  not  proved  or  registered  as  to  Hac« 
ketty  and  is  void  as  to  him.  The  Court  is  not,  how- 
ever, prepared  to  saj,  that  it  is  void  as  to  Donalson. 
But  the  instruction  given  bj  the  judge  is  in  terms, 
which  might  mislead  the  jury,  and  which  appear  in 
fact  to  have  misled  them.  He  says,  that  the  title  was 
vested  jn  Ross  by  the  deed  from  Donalson,  and 
could  not  be  devested  by  the  addition  of  the  name 
of  Hackett^  Now,  this  suit  was  instituted  for  the 
whole  tract,  and  the  title  asserted  by  Ross  was  a 
title  to  the  wholQ  tract  The  instruction  of  the 
judge  might  have  been  understood  as  informing  the 
jury  that  the  title  vested  by  the  deed  conformed  to 
the  title  claimed  by  Ross.  In  fact,  it  was  so  under- 
stood ;  for  the  jury  found  a  verdict  for  the  whole 
tracti  and  the  Cou|^  gave  its  judgment  for  the  whole. 
Now,  Ross  had  no  title  to  more  than  a  moiety,  and 
the  judge  ought  so  to  have  instructed  the  jury.  For 
this  reason,  the  judgment  is  to  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Judgment  reversed. 

JuDGMCNi. — ^This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  4he  Circuit  Court  for 
East  Tennessee,  and  wds  argued  by  counsel.  On 
consideration  wbereof,  it  is  the  opinion  of  this  Courl^ 
Aatthe  Circuit  Court  erred  in  instructing  the  jury 
that.the  tide  to  the  whole  tract  of  land  in  the  pro- 
ceedings odentiQned,  and  for  which  judgment  v^s 
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rendered  in  the  said  Circuit  Courts  was  vested  in  leso. 
David  Ross,  whereas  the  said  Court  ought  to  have 
instructed  the  jury  that  only  a  moiety  of  the  said 
land  was  vested  in  him.  It  is,  therefore,  adjudged 
and  ORDERED,  that  the  judgment  of  the  said  Circuit 
Court  in  this  case  be,  and  the  same  is,  hereby  reversed 
and  annulled.  And  it  is  further  ordered,  that  tho 
said  cause  be  remanded  to  the  said  Circuit  Court 
with  directions  to  issue  a  venire  facias  de  novo. 


(Prise.) 

The  Vemus,  Jademerowskt^  Claimant. 

A  question  of  proprietary  interest,  on  farther  proof*  Restitution  de- 
creed. 

Capton'  GOits  and  expenses  ordered  to  be  paid  by  tbe  clalmanty  it 
being  his  fault  that  defective  documents  were  put  on  board. 

On  farther  proof,  the  affidavit  of  the  claimant  is  indispensabjy  neces- 
sary. 

Appeal  from  the  Circuit  Court  of  Georgia. 

This  cause  was  continued  for  farther  proof  at  Fer 
bniary  term,  1816-  (Vide  antCy  vol.  I.  p.  H2.)  Ow- 
ing to  various  accidents,  the  farther  proof  was  not 
received  until  the  last  term,  and  the  cause  was  now 
argued  upon  the  'farther  proof  then  produced  and 
filed.  It  consisted  of  invoices  of  the  cargo ;  bills  of 
lading;  accounts  of  sale;  accounts  of  disburse- 
ments; the  original  correspondence    between  the 
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182a  claimaat  and  Mr.  Jones,  his  agent  in  London ;  and 
"^iJ^*^^^  the  original  procuration  from  the  ciaimant  to  Mr. 
Jones,  recited  in  the  power  given  from  the  latter  to 
Diamond,  the  supercargo,  one  of  the  original  papers 
found  on  board ;  to  which  was  added,  the  affidavit  of 
Mr.  Jademerowsky,  the  claimant,  verifying  the  cor- 
respondence, and  explaining  the  circumstances  of 
doubt  and  suspicion  which  appeared  upon  the  origi- 
nal evidence. 

Feb.  uih.  jyif.  Harper^  for  the  claimant,  recapitulated  the 
facts  of  the  original  case,  stating  that  this  ship  sailed 
from  London  under  Russian  colours  in  April,  1814 ; 
joined  a  British  convoy  at  Portsmouth,  and  sailed  for 
Barbadoes,  where  she  arrii^,  and  having  again  sail- 
ed bound  to  the  Havanna,  was  captured  on  the  latter 
voyage  by  a  British  cruizer,  carried  in  for  adjudication, 
and  acquitted.  She  changed  her  destination  for  Ame- 
lia island,  and  was  captured  by^  an  American  cruizer. 
At  the  hearing  in  theJ!)istrict  Court,  the  ship  was  re- 
stored by  consent,  and  the  cargo  acquitted  ;  but  the 
latter  was  condemned  on  appeal  to  the  Circuit  Court, 
the  origin  of  the  adventure  not  being  traced  farther 
than  London,  and  it  being  supposed  to  be  enemy's 
property  concealed  under  a  Russian  garb.  He  ar- 
gued from  the  farther  proof,  that  all  the  circum- 
stances of  suspicion  arising  from  the  original  evi- 
dence were  now  satisfactorily  explained,  and  that 
consequently  the  claimant  was  entitled  to  restitution. 

The  AUomey  Generate  contra,  insisted,  that  the 
farther  proof  now  inroduced  was  insoflkient  to  satisfy 
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the  doubts  originally  existing  in  the  cause.  The  lo^. 
ship  was  captured  in  the  same  year  with  the  St.  ^jf^v^^ 
Nicholas*  and  the  Fortuna^^  and  under  circum- 
stances strikingly  similar.  They  were  all  liailing 
under  Russian  colours,  and  documented  as  Russian 
vessels;  but  exclusively  directed  by  British  merchant3, 
professing  to  be  the  mere  agents  of  the  neutral  claim- 
ants. Even  some  of  the  same  parties  also  appear  in 
this  case ;  and  the  captors  have  a  right  to  look  into 
these  other  cases  in  order  to  bring  this  circumstance 
to  the  notice  of  the  Court/  The  documents  now 
produced  are  not  such,  nor  verified  in  such  a  manner, 
as  the  Court  had  a  right  to  expect  Jt  is  not  difficult 
to  conceive  what  fate  such  documents  would  have 
experienced  had  they  been  offered  in  a  similar  case 
to  Sir  W.  Scott,  after  the  eloquent  description  he  has 
given,  in  the  case  last  cited/  of  the  inexhaustible  in- 
genuity with  which  new  arts  are  invented  to  cover 
enemys'  property  under  a  neutral  garb;  and  the  jea- 
lous rigour  with  which,  in  very  suspicious  cases,  he 
examines  the  documents  offered  to  his  inspection. 
In  another  case,  he  says,  ^'  goods  shipped  in  the 
enemy's  country  are  to  be  considered  prima  facie  as 
the  property  of  the  enemy,  and  can  only  be  taken 
out  of  that  presumption  by  fair  and  unbiassed  evi- 
dence^ and  not  from  evidence  supplied  only  from  tlie 
etiemy.^^*  But  the  greater  part  of  the  evidence  in  the 

a  1  Wheai.  417.    b  2  Wheat.  161. 

c  The  Rosalie  and  Betsj,  2  Rob  28 1. 

d!b. 

eTheJono,  1  Aoft.  100. 

Vdr,.  V.  11 
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1820.      present  case  comes  from  that  source,  and  is  liable  to 
tITvI^.  that  objection. 

Mr.  D.  jB.  Ogdetiy  for  the  clahnant,  in  reply,  ar- 
gued, that  as  this  Court,  in  granting  the  order  for  far- 
ther proof,  had  not  stated  \v3)at  were  the  doubts  to  be 
explained  by  the  claimant,  it  was  sufficient  if  he  had 
satisfactorily  answered  those  suggested  in  the  opi- 
nion of  the  Circuit  Court.  The  claimant  has  given 
such  an  answer  to  those  doubts,  both  by  the  produc- 
tion of  documentary  evidence,  and  by  his  own  affi- 
davit, which  it  is  admitted,  is  indispensably  necessary 
in  order  to  guard  against  the  inferences  that  might 
otherwise  fairly  be  drawn  from  his  silence*  The 
documents  are  duly  verified ;  and  that  not  merely 
by  his  agents  in  the  enemy's  country,  but  by  his  own 
oath,  and  by  other  testimony. 

Feb.  2u/.       Mr.  Justice  Johnson  delivered  the  opinion  of  the 
Court    When  this  case  was  first  brought  to  the  view 
of  this  Court,  it  was  accompanied  by  some  others,  in 
which  Russian  claimants  presented  themselves  under 
circumstances  which  satisfied  this  Court,  that  their 
claims  were  false  and  fraudulent.    On  comparing 
those  cases  with  this,  there  was  such  a  striking  simi- 
litude in  their  machinery,  that  it  was  impossible  not 
to  suspect  that  they  were  all  fashioned  upon  the  same 
model,  and  adapted  to  the  same  end.     With  the  St. 
Aiitio{;ybc.  Nicholas"  and  the  Fortuna,*  full  in  view,^this  Court 
mndibest.  Ni^  could  uot  adjudge  the  case  of  this  vessel  to  be  a  case 
fbrhmu.       of  restitution.    Still,  however,  there  was  a  possibi- 
lity that  those  may  have  been  the  forged  copies,  and 

«  1  Wheat.  417.  b  2  Wheat.  167. 
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this  the  genuine  prototype.    This  Court,  therefore,      1820. 
trusting  that  a  Russian  character  of  high  standing  "^HT^y^^^ 

*^  o  o    The  Venus 

could  not  have  pledged  himself  for  the  fairness  of  the 
transaction,  but  without  better  evidence  than  was 
then  presented  to  our  view,  gave  the  most  liberal  in- 
dulgence for  procuring  evidence  to  support  the  claim. 
We  now  express  our  satisfaction  in  having  done  so ; 
inasmuch  as  it  has  enabled  an  honest  man  both  to 
save  his  property,  and  vindicate  his  reputation.  And 
we  cannot  omit  this  opportunity  to  remark,  how 
much  it  becomes  the  interest,  as  well  as  principles  of 
the  fair  neutral,  to  discountenance  the  conduct  of  him 
who  indulges  himself  in  fraudulent  practices.  The 
claimant  in  this  case  had  nearly  fallen  a  sacrifice  to 
the  bad  faith  of  some  of  his  countrymen ;  a  great 
loss  from  it  he  must  unavoidably  incur :  For,  this  cantoris  cosu 
is  one  of  those  cases  in  which,  by  the  course  of  the  to'be^^^br 
admiralty,  we  shall  be  obliged  to  throw  the  costs  and 
expenses  upon  the  claimant,  although  we  decree  res- 
titution. It  is  altogether  upon  the  evidence  of 
Jones,  and  the  test-affidavit  of  the  claimant,  intro- 
ducing and  verifying  their  original  correspondence, 
that  restitution  is  now  decreed.  Unsupported,  and 
unexplained  by  the  evidence  introduced  as  further 
pmof,  the  condemnation  was  unavoidable.  It  is, 
therefore,  the  claimant's  misfortune,  not  that  of  the 
captors,  that  the  agent  Jones  had  furnished  the  ves- 
sel with  the  defective  documents  which  accompanied 
her. 

Decree  reversed. 

Decree.    This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  of  the  Circuit  Court  for  tbe 
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1820.  district  of  Georgia,  and  on  the  farther  proof  exhibited 
^iH^i^^j^  in  this  cause,  and  was  argued  bj  counsel.  On  con- 
Packet.  sideration  whereof,  it  is  D£CRe£d  and  oltDER£D,that 
the  decree  of  the  Circuit  Court  for  the  district  of 
Georgia  in  this  case,  condemning  the  cargo  of  the 
ship  Venus,  be,  and  the  same  is,berebj  reversed  and 
annulled.  And  this  Court,  proceeding  to  pass  such 
decree  as  the  said  Circuit  Court  should  have  passed, 
it  is  further  decreed  and  ordered,  that  the  said  cargo 
of  the  ship  Venus  be  restored  to  the  claimant;  and  it 
is  further  decreed,  that  the  said  claimant  pay  to  the 
libeliants  the  costs  and  expenses  tqcurred  in  the  pror 
secution  of  this  suit« 


(Pmzx.) 
The  London  Facket.— Merino^  Claimant* 

AqucsUoo  of  proprietary  interest  od  farther  proof.  Restitutioo  d^^ 
creed,  with  costs  and  expenses  to  be  paid  by  the  daioiant. 

In  g;enera1,  the  circumstance  of  goods  being  found  on  board  an  enemy^s 
ship  raises  a  legal  presumption  that  they  are  enemy's  property. 

This  was  the  claim  of  a  Spanish  subject,  to  a 
parcel  of  hides  laden  on  board  of  the  London  Packet, 
a  British  ship,  at  the  port  of  Buenos  Ayres,  in  South 
America,  in  the  month  of  June,  1813.  The  Lon* 
don  Packet,  on  her  voj^ge  to  London,  was  captured 
bj  the  private  arop^  brig  the  Argus,  and  car]rie4 
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into  Boston  for  adjadicatioa.  On  beingfibdled  in  the  iwk 
District  Court  as  prize  of  war,  the  consul  of  his  ^i^^^^^l^ 
Catholic  Majesty  filed  a  claim  for  the  property  in  Paokst. 
question  in  favour  of  Don  Jeronimo  Merino,  a  Spa- 
nish subject*  The  District  Court  condemned  the 
vessel  and  the  whole  of  the  cargo,  except  these  hides, 
which  were  restored  to  the  claimant,  the  Court  being 
satisfied  thore  was  not  such  proof  of  enemy's  property 
therein,  as  to  authorize  a  decree  of  condemnation. 
For  the  ship  and  residue  of  the  cargo  no  claim  was 
interposed.  From  this  decree,  as  to  the  hides,  there 
was  an  appeal  by  the  raptors  to  the  Circuit  Court, 
where  the  same  was  reversed.  The  Court,  although 
it  reversed  the  sentence  which  had  been  pronounced 
below,  expressed  its  entire  satisfaction  as  to  the 
national  character  and  domicil  of  the  claimant,  and 
that  the  hides  had  been  originally  shipped  by  him; 
hut  condemned  the  property,  because,  on  the  order 
for  farther  proof,  no  affidavit  had  been  ofiered,  either 
of  the  claimant  or  his  confidential  agent,  or  clerk,  of 
his  interest  in  the  cargo  at  the  time  of  the  shipment. 
It  was  considered,  that  the  absence  of  such  a  docu- 
ment, so  universally  expected  and  required  by  prize 
tribunals,  unavoidably  threw  a  suspicion  over  the 
catjse,  and  being  wholly  unaccounted  for,  it  autho- 
rized a  belief  that  there  had  been  a  voluntary,  if  not  a 
studied  omission  on  the  claimant's  part.  At  the  same 
term  in  which  the  sentence  of  reversal  was  pro- 
nounced, but  not  until  after  such  sentence  wa^r 
known,  the  affidavit  of  the  claimant,  which  had  been 
received  since  the  laM  adjournment  of  the  Court, 
yvns  produced  by  the  Spanish  Consul^  with  a  petition 
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1820.  that  the  decree  might  be  rescinded,  for  the  purpose 
^^^^^^^j^  of  admitting  it  into  the  case,  or  that  the  same  might 
Packet,  be  so  far  opened,  for  the  consideration  of  the  Court, 
as  to  make  the  affidavit  of  Merino  a  part  of  the  evi- 
dence therein,  so  as  to  accompany  the  other  testimo- 
ny in  the  appeal  to  this  Court.  Upon  this  applica- 
tion the  Circuit  Court  ordered,  that  the  affidavit 
should  be  received  by  the  clerk,  and  sent  up  with 
the  other  papers  de  bene  e«se,-subject  to  the  direc- 
tions of  this  Court.  The  affidavit  had  been  taken 
on  an  order  below  for  farther  proof,  but  had  not  be^i 
received,  as  has  been  stated,  when  the  decree  of  con- 
demnation was  pronounced.' 

Mr.  Webster  and  Mr.  Pitman^  for  the  captors,  ar- 
gued, that  it  was  a  well-settled  principle  in  the  Prize 
Court,  that  the  onus  probandi^  lies  on  the  claimant. 
"  In  the  Prize  Court,''  says  Sir  Wm.  Scott,  "  where 
special  reasons  for  deception  are  perpetually  occur- 
ring, and  where  the  Court  exercises  a  much  more 
unconfined  jurisdiction  on  questions  of  prc^rty  than 
it  exercises  in  its  civil  forum,  proof  of  property  lies 
generally  on  the  claimant,  and  he  may  be  called  upon 
to  support  the  prima  facie  evidence  of  a  good  title 
which  is  ahready  exhibited."*  This  burden  would 
have  rested  on  the  claimant  in  the  present  case  if  the 
goods  in  question  had  been  found  on  board  of  a  neutral 
ship ;  but  it  is  increased  by  the  fact  that  the  property 
was  found  on  board  an  enemy* s  ship,  and  an  enemy's 

o  Vide  S.  C.  1  MatwCi  Rep.  14.    Ante^  vol.  IL  371. 
6  Tbe  CouQtess  of  Laaderdale,  4  Roi.  234. 
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armed  ship.  The  maxim  as  laid  down  by  Grodus,  isso. 
is :  ^'  Res hostium navibus presumuntur esse  hostium^  TbeLoDdo^ 
donee  contrarium  prob^urJ^  A  presumption  which,  P*cket' 
nevertheless,  may  be  destroyed  by  strong  proofs  to 
the  contrary/  In  this  case,  the  property  was  not 
only  found  on  board  an  enemy's  armed  ship,  biit  was 
unaccompanied  by  the  documentary  evidence  re- 
quired, to  prove  its  neutrality.  No  papers  were  found 
at  the  time  of  capture  relating  to  the  cargo,  except 
the  bills  of  lading ;  and  all  the  letters  and  invoices 
were  sunk  by  the  order  of  the  master  of  the  London 
Packet,  in  the  letter  bag,  as  sworn  by  two  of  the 
crew  upon  their  examination  on  the  standing  interro- 
gatories. The  spoliation  of  papers,  is,  therefore, 
superadded  to  the  fact  of  the  property  being  found 
on  board  a  ship  of  the  enemy,  destined  to  an  ene- 
my's port ;  and  the  claimant  is  called  upon  to  pro- 
duce the  strongest,  and  most  satisfactory  proof  to  de- 
stroy the  many  presumptions  arising  from  these  facts, 
that,  in  truth,  the  property  belongs  to  the  enemy. 
The  claimant  has  had  abundant  opportunity  afibrded 
him  to  produce  this  proof.  The  first  order  for  fur- 
ther proof  was  made  in  the  District  Court  the  26th 
of  November,  1813,  and  the  claimant  was  indulged 
until  nearly  the  close  of  the  year  1815,  in  the  Courts 
■  below,  to  establish  the  verity  of  his  claim.  Having 
failed  so  to  do,  this  Court  afibrded  him  further  time, 
and  he  ha&  had  from  February,*1816,  until  this  term, 
a  period  of  four  years,  to  produce  plenary  proof  in 

«  De  Jwre  Belli  ae  Pee.  b.  3.  c.  6.  t.  6.     Byn^.  Q.  /.  Pt/^. 
/•  1*  c.  IS*  LocceniuSf  /•  2.  c  4.  n*  1 1  * 
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1820.  reference  to  a  claim  so  much  indulged,  and  surround- 
.Jj^^^^^^  ed  with  so  many  circumstances  of  suspicion.  If  tho 
Packet,  claimant  has  failed  to  produce  this  proof,  die  pre- 
sumption is  irresistible,  that  his  claim  must  be  false. 
In  such  a  suspicious  case  too,  something  more  is  to 
be  expected  from  the  claimant  himselfi  than  a  mere 
test  affidavit,'  which  is  all  the  evidence  (coming  from 
himself)  which  the  claimant  has  jet  furnished. 

Mr.  D.  B.  Ogden  and  Mr.  Winder^  contra,  ad- 
mitted the  rule  of  the  Prize  Court,  that  property 
found  on  board  an  enemy's  vessel  is  presumed  to  be 
enemy^s  property :  but,  for  this  very  reason,  they 
insisted,  such  a  vessel  would  seldom  be  made  the 
vehicle  of  enemy's  property  intended  to  be  covered 
as  neutral.  The  records  of  the  Court  would  show 
that  in  a  great  majority  of  the  cases,  where  attempts 
have  been  made  to  disguise  enemy's  property,  such 
attempts  have  been  made  by  lading  the  goods  on 
board  a  neutral  vessel,  in  order  to  avoid  that  suspi- 
cion on  which  the  rule  of  law  is  founded.  But  in 
this  case,  the  presumption  itself  can  have  but  little 
weight;  because  it  appears  in  evidence  that  the 
claimant  was  compelled,  by  necessity,  to  lade  his 
goods  on  board  an  enemy's  vessel,  there  bemg,  at 
that  time  none  but  British  ships,  at  Buenos  Ayres, 
destined  for  Europe,  for  which  market  his  goods 
were  intended.  Some  indulgence  is  due  to  the  sub* 
jects  of  neutral  States,  who  not  having  sufficient 
shipping  of  their  own  to  carry  on  their  trade,  are 
compelled  to  resort  to  the  navigation  of  other  coun* 

a  The  Ma|Qaf^  1  Eob.  31. 
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tries,  which  may  happen  to  be  belligerent.   Nor  cad      ism 
the  circumstance  of  a  spoliation  of  papiers  by  the  -[nieLonddn 
enemy  masrterhave  any  unfavourable  effect  upon  the     ^'^cket. 
claim  of  a  neutral  shipper  conducting  b/Ma  fide.' 
Even  the  actual  resistance  of  the  enemy  master  will 
not  preclude  the  neutral  shipper  from  receiving  re- 
stitution, unless  he  participates  in  such  resistance, 
and  thus  forfeits  the  privileges  of  his  neutral  cha- 
racter.*   The  counsel  on  both  sides  also   argUed 
upon  the  facts,  with  great  minuteness  and  ability. 

Mr.  Justice  Livingston  delivered  the  opiniori  of  ^^'  20(?u 
the  Court.  In  the  argument  of  this  cause,  the  counltol 
have  not  confined  themselves  to  the  effect  ia^hich  the 
affidavit  of  the  claimant  ought  of  itself  to  have  upon 
the  decision  of  it,  but  have  animadverted  on  all  the  tes- 
timony below.  The  Court  has,  therefore,  also  ex- 
tended its  examination  to  all  the  proofs  in  the  cause, 
and  will  now  pronounce  its  judgment  on  them. 

The  captured  vessel  was  confessedly  British  pro-    Prefamption 

„  /..  .  ariring     from 

perty,  as  well  as  a  great  part  of  its  cargo,  and  itsdes-  ^^^  ^^^^^^ 

tination  was  to  a  port  in  the  enemy's  country,  which  Jj.°"^^'j;'^!? 

raises  a  legal  presumption,  that  the  property  claimed 

was  not  neutral;    It  is  not  denied,  that  a  neutral  may 

use  the  vessel  of  a  belligerent,  for  the  transportation 

of  his  goods,  and  whatever  presumption  may  arise 

from  the  circumstance,  that  it  is  not  of  itself  a  cause 

of  condemnation.    In  this  case,  it  does  not  appear;; 

nor  was  it  probably  the  fact,  that  any  neutral  vessel 

a  The  FrieDdscfaafl,  3  Wheat.  U.  48. 
h  The  Nereide,  9  Croncft,  388.  423. 
Vol.  V.  18 
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1830.      bound  to  LoDdon,  was  then  -at  Buenos  Ayres,  and, 

^^^^^^^1^  therefore,  this  presumption  ought  to  have  but  little 

Pwket     influence  on  the  present  decision.    If  the  proprietary 

interest  be  satisfactorily  made  out,  the  claimant  is 

entitled  to  restitution. 

There  was  no  letter  found  on  board  from  Merino 
to  his  correspondent  in  London,  nor  any  invoice  of 
this  property.  The  only  document  relating  to  it  was 
a  bill  of  lading  in  Spaqish,  dated. the  l9th  of  June, 
1813,  purporting  that  6,276  hides  had  been  shipped 
on  board  the  London  Packet,  by  Jeronimo  Merino, 
on  his  account  and  risk,  to  be  delivered  to  Antonio 
Daubana,  or  in  his  absence  to  William  Heiland,  they 
paying  the  freight  therein  stipulated.  This  bill  of 
lading  was  not  signed  by  the  master.  To  the  omis- 
sion of  a  signature  to  this  bill  of  lading,  much  im- 
portance cannot  be  attached.  It  was  found  in  pos- 
s>ession  of  the  master,  and  serving  only  as  a  memo- 
randum for  him  of  the  cargo  on  board ;  and  not  being 
intended  to  pass  into  the  hands  of  any  other  persons, 
it  was  a  matter  of  indifference  whether  he  put  his 
name  to  it,  or  not.  Of  seven  bills  of  lading  which 
were  found  on  board,  no  less  than  three  were  with^ 
out  his  signature.  Those  which  were  delivered  to 
the  shippers,  were,  no  doubt,  signed,  which  was  all 
that  was  necessary  for  their  security.  If  this  bill  of 
lading  be  compared  with  the  one  produced,  and  proved 
by  Daubana,  it  is  Impossible  not  to  be  struck  with 
the  exact  similarity  between  them.  They  correspond 
in  all  respects,  excepting  only  that  one  has  not  the 
agnature  of  the  captain,  and  appean  most  manifestly 
to  have  been  filled  up  with  the  same  ink,  and  in  the 
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same  band-writing,  and  at  the  same  time;  which  is  isso. 
no  small  proof  of  their  being  cotemporaneous  acts,  ^^'Jjf^^l^n 
and  of  the  authenticity  of  the  one  which  is  now  ivkci. 
produced  by  the  consignee.  But  no  letter  from  Me- 
rino to  his  correspondent,  nor  any  invoice,  nor  any 
bill  of  lading  for  the  consignee,  being  found  on  board, 
it  is  urged,  that  the  proof  of  proprietary  interest  is 
defective,  and  that  the  sentence  of  condemnation 
ought,  therefore,  to  be  affirmed.  Had  no  farther 
proof  been  introduced,  relieving  the  case  from  this 
difficulty,  the  argument  would  be  entitled  to  great 
consideration.  But  the  absence  of  those  papers  is 
now  accounted  for.  It  appears  fay  the  testimony  of 
Stephenson,  a  passenger  on  board  the  London  Pack- 
et|  who  was  examined  by  the  captors,  that  a  large 
bag,  containing  a  great  number  of  private  letters, 
and  other  papers,  was  sunk  by  order  of  the  master 
of  the  London  Packet,  about  half  an  hour  before 
his  vessel  was  taken.  It  is  then  but  a  fair  presump- 
tion, that  the  letter,  invoice,  and  bill  o(  lading  trans-^ 
mitted  by  Merino  to  his  correspondent  in  London, 
were  among  the  papers  thus  destroyed.  The  loss  of 
these  papers  being  thus  accounted  for,  and  the  master 
of  the  captured  ship  not  being  brought  in  as  he 
ought  to  have  been,  there  was  a  propriety  under  the 
peculiar  circumstances  of  this  case,  in  affording^,  as 
the  Court  below  did,  an  opportunity  to  the  Spanish 
owner,  of  offering  subsidiary  proof  respecting  the 
property  mentioned  in  the  bill  of  lading  found  on 
board,  and  which  was  claimed  by  him.  This  far- 
ther proof,  which  consists  of,  documents  from  th(> 
custom  house  at  Buenos  A^^res,  of  the  positive  test^ 
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1820.  mony  of  Mr.  Daubana,  the  consignee  in  London, 
ThTLondon  ^°^  ^^  ^^e  test*aQidavit  of  Mr.  Merino  himself,  is 
tacket.  satisfactory,  that  the  proprietary  interest  of  these 
hides  was,  at  the  time  of  shipment  and  of  capture, 
in  the  claimant.  That  they  belonged  to  Smith  not- 
withstanding the  mark  of  S.  on  some  of  them,  as 
has  been  suggested,  cannot  be  believed.  On  that 
supposition,  his  conduct  is  utterly  inexplicable.  If 
the  adventure  was  on  his  account,  the  disguise  of 
the  shipment  could  have  been  intended  for  no  other 
purpose  than  to  impose,  as  to  them,  on  the  Courts  of 
the  United  States;  for  this  contrivance  or  coyer  could 
not  protect  his  vessel  from  capture  and  condemna- 
tion. Yet,  if  we  believe  some  of  the  witnesses, 
Smith  declared,  that  the  whole  of  the  cargo  belong- 
ed to  himself,  and  some  merchants  in  London. 
These  declarations  of  Smith,  as  he  was  set  at  liberty 
by  the  captain  of  the  Argus,  and,  of  course,  not  ex- 
amined on  the  standing  interrogatories,  ought  not  to 
militate  against  the  integrity  of  the  present  claim ; 
but  if  they  were  really  made,  they  afford  strong  evi- 
dence, that  if  this  bill  of  lading  were  designed  as  a 
cover  for  belligerent  property,  some  other  person, 
and  not  Siplth,  was  to  be  benefitted  by  it  For  if  he 
were  the  real  owner,  why,  it  may  be  asked,  did  he 
voluntarily  abandon  the  property,  (for  he  was  put  on 
board  of  another  ves9el,  at  his  own  request,)  at  the 
very  moment  when  this  fraud,  if  he  ever  intended  to 
avail  himself  of  it,  was  to  be  consummated  ? .  Why 
did  he  not  remain  in  his  vessel  until  her  arrival  in  the 
United  States,  and  apply  to  ^a  Spanish  Consal,  or 
^ome  other  gentleman,  to  prefer  a  claim  in  fayoi^r  of 
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the  pretended  Spanish  owner  ?    Why  did  he  not  sup-      i82o. 
port  this  claim  with  his  own  oath,  as  he  must  have  in^  j^^  London 
tended  to  do  if  he  ever  intended  to  derive  any  advan-     P«*«^ 
tage  from  a  contrivance  which  must  have  had  its 
inception  at  Buenos  Ayres*  at  his  instigation,  and 
for  his  emolument  ?    There  is  no  accounting  for  his 
conduct  on  any  ether  hypothesis,  than  that  he  had  no 
interest  in  this  property,  and  was,  therefore,  willing 
to  leave  it  to  its  fate. 

The  counsel  for  the  captors,  aware  of  the  full  and 
conclusive  nature  of  the  proof,  so  far  as  it  establishes 
Merino's  interest  in  the  merchandize  claimed  by 
him,  have  endeavoured  to  show  that  Merino  was  not 
at  Buenos  Ayres  when  this  shipment  took  place,  and 
if  he  was,  that  it  is  impossible  that  his  letter,  which 
be&rs  date  the  10th  of  July,  1813,  could  have  been 
put  on  board  of  the  London  Packet,  which  had  sailed 
on  the  24th  of  Jqne,  fourteen  days  before.  If  this 
be  so,  a  gross  attempt  has  been  made  to  impose  on 
the  Court,  which  ought  to  be  followed  with  conse- 
quences fatal  to  the  present  claim.  But  the  Court 
is  not  of  opinion  that  either  of  these  suppositions  is 
supported  by  the  evidence.  Not  a  single  witness 
whose  testimony  is  relied  on  to  establish  the  fact  of 
Merino's  not  being  at  Buenos  Ayres  at  the  time  of 
the  shipment,  speaks  with  any  certainty,  or  tells  us 
affirmatively  where  he  then  was.  This  negative  tes- 
timony, which,  if  it  stood  alone  and  uncontradicted, 
might  excite  a  strong  suspicion,  is  rendered  of  very 
little  consequence,  by  much  proof  of  a  contrary  cha- 
racter. The  custom  house  document  which  has 
already  been  referred  to,  establishes  the  residence  of 
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18S0.      Merino  at  Buenos  Ayres  at  the  dfite  of  the  shipment ; 
^!JJ^^^^^^  so  does  the  affidavit  of  Merino  himdelf,  who  is  proved 
Packet     to  be  a  gentleman  of  character,  of  property,  andl  re- 
spectability.  Daubana  also  sweats  to  the  same  fact, 
with  as  much  certainty  as  one  correspondent  can 
ci^blbh  the  domicil  of  another  residing  at  so  great 
a  distance  from  each  other.     He  proves  that  Merino 
remained  there  until  the  15th  of  August  following, 
at  least,  that  he  received  a  letter  from  him,  dated  at 
Buenos  Ayres,  on  that  day.    Another  witness,  who 
saw  him  at  Rio  Janeiro  in  the  year  1814,  says,  that 
he  did  not  leave  Buenos  Ayres  until  after  the  middle 
of  the  year  1813.    The  weight  of  testimony,  there- 
fore, may  be  considered  as  in  favour  of  the  claimant 
being  at  Buenos  Ayres  when  this  shipment  was 
made.   Nor  is  it  so  certain,  as  seemed  to  be  taken  for 
granted  at  the  bar,  that  the  London  Packet  sailed  on 
her  voyage  for  Europe  on  the  24th  of  June,  1813. 
It  is  true,  that  the  cook,  and  some  others  who  were 
examined  in  preparatorio^  fix  the  time  ^(  her  de- 
parture to  that  day  ;  but  the  second  mate,  and  only 
officer  of  the  captured  vessel  who  was  examined,,  and 
who  was  most  likely  to  know,  says  that  she  sailed 
ill  the  month  of  July.     Under  this  uncertainty  re- 
specting a  fact  which  is  deemed  so  material,  and  to 
which  the  claimant's  attention  has  never  been  called, 
it  cannot  be  expected  that  the  Court  should  not  only 
act  upon  it,  as  positively  proved,  but  follow  it  up 
with  the  condemnation  of  property  86  clearly  proved 
to  belong  to  a  neutral.    It  would  be  more  charitable', 
and  not  unreasonable,  even  if  the  fact  were  proved, 
to  presume  that  witnesses  were  speaking  of  the  time 
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ofthe  London  Packet's  first  weighing  anchor  at  Bu-      isso. 
enos  Ajres,  and  that  she  may  for  some  reason  or  other  .j-j^^  London 
have  been  detained  in  the  river  until  the  10th  of  July,     Paci^et. 
which  is  the  date  of  Merino's  first  letter  to  his  cor- 
respondent in  London.     It  may  be  added,  that  it  is 
not  easy  to  1)elieve,  that  if  a  fraud  were  intended, 
care  would  not  have  been  taken  to  make  the  letter  of 
advice,  and  all  the  other  papers,  correspond  with  the 
time  of  the  departure  of  the  vessel. 

Upon  the  lyhole,  a  majority  of  the  judges  are  of  ^ij^^^*'^"^ 
opinion,  that  upon  the  farther  proof  the  sentence  of  ^S^^^ 
the  Circuit  Court  should  be  reversed,  and  the  pro-  *^*'*"'"*- 
perty  restored  to  the  claimant.    But  as  the  captors 
have  been  put  to  great  expense  in  ccnsequence  of 
the  imperfect  documents  found  on  board,  and  the 
great  delay  which  has  attended  the  production  of  the 
farther  proof,  they  are  of  opinion  that  their  costs 
and  expenses  must  be  paid  by  the  claimant. 

Decree  reversed. 

Degree. — ^Tbis  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachusetts, 
and  the  farther  proof  exhibited  in  this  cause,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is 
Decreed  and  Ordered,  that  the  Decree  of  the  Cir- 
cuit Court  for  the  District  of  Massachusetts  in  this 
case,  condemning  six  thousand  two  hundred  and 
seventy-six  ox  hides,  as  good  and  lawful  prize  to  the 
libellants,  be  and  the  swie  is  hereby  reversed  and  an- 
nulled.   And  this  Court,  proceeding  to  pass  such 
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1990.      Decree  as  the  said  Circuit  Court  shoald  have  passed^ 

^^^^2^)[^  it.is  further  Decreed  and  QftDEHED,  that  the  raid  six 

ra  tock.    ^^'^^^"^  ^^^  hundred  and  seventy-six  ox  hides,  be 

restored  to  the  claimant :  And  it  is  further  Decreed, 

that  the  said  Claimant  pay  to  the  Libellants  the  costs 

and  expenses  incurred  in  the  prosecution  of  this  suit. 


The  United  States  v.  Klintock. 

A  commission  issoed  by  Auiy,  as  '*  Brigadier  of  the  Mexican  repab* 
lie,"  (a  republic  wboee  existence  is  unknown  and  unacknowledged,) 
or  as  '*  Generalissimo  of  the  Floridas,"  (a  prorince  in  the  possession 
of  Spain,)  will  not  anthorize  armed  Tesaeit  to  make  captores  at  tea. 

Queere  Whether  a  person  acting  with  good  faith  under  snch  a  oom^ 
mission  may  be  guilty  of  piracy  ? 

Iloweyer  this  may  be,  in  general ;  under  the  particular  circumstances 
of  this  case,  showing  that  the  seizure  was  made,  not /ure  belli,  but 
ammo  Juramdi^  the  commission  was  held  not  to  exempt  the  pri- 
soner from  the  ch^unge  of  piracy. 

The  act  of  the  30lh  of  April,  1790,  c.  36.  s.  8.  extends  to  all  persous, 
on  board  all  ressels,  which  throw  off  their  national  character  by 
cruising  piratically,  and  committing  piracy  on  other  res^oli. 

This  was  an  indictment  in  the  Circuit  Coiirt  of 
Virginia,  against  Ralph  Klintock,  a  citizen  of  the 
United  States,  charging  him  with  a  piracy  com- 
mitted on  the  high  seas,  in  April,  1818,  on  a  ves- 
sel called  the  Norberg,  belonging  to  persons  to  thd 
jurors  unknown.     He  was  found  guilty  generally. 

The  facts  stated  were,  that  the  prisoner  is  a  citi- 
zen of  the  United  States;  that  the  vessel  in  which 
he  sailed  as  iSrst  lieutenant  was  called  the  Young 
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Spartan ;  was  owned  without  the  United  States,  J890^ 
and  cruized  under  a  commission  from  Aurj,  styling 
himself  Brigadier  of  the  Mexican  Republic  and  Ge- 
neralissimo of  the  Floridas,  granted  at  Fernandina, 
after  the  United  States'  government  took  possession 
of  it*  That  he  was  convicted  of  a  piracy,  commit- 
ted on  the  Norberg,  a  Danish  vessel,  in  consequence 
of  practising  the  following  fraud  upon  hen  The 
second  officer  of  the  privateer  brought  on  board  some 
Spanish  papers,  which  he  concealed  in  a  locker,  and 
then  affected  to  have  found  them  on  board.  The 
vessel  was  then  taken  possession  of,  the  whole  ori- 
ginal ship's  company  left  on  an  island  on  the  coast  of 
Cuba,  and  the  second  officer  being  put  in  command, 
took  the  name  of  the'  original  captain^  sailed  for  Sa- 
vannah, and  entered  her  there,  personating  the  Da- 
nish captain  and  crew.  The  Young  Spartan  fol- 
lowed, and  put  into  a  port  in  the  vicinity^ 

The  counsel  for  the  prisoner  moved,  that  the  judg- 
ment be  arrested  on  the  following  grounds: 

First,  That  Aury's  commission  exempts  the  pri^ 
soner  from  the  charge  of  piracy. 

Second,  That  the  fraud  practised  on  the  Dane 
does  not  support  the  charge  of  piracy,  as  an  act  pi- 
ratically done,  and  not  in  the  exercise  of  belligerent 
rights. 

Third,  That  the  prisoner  is  not  punishable  under 
the  provbions  of  the  .8tb  section  oT  the  act  of 

a  Which  proTides,  **  That  if  any  person  or  persons  shall 
eommity  upon  the  high  seas,  or  in  any  riyer,  haven,  basin,  or 
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1820.  Fourth,  That  the  act  of  the  dOth  of  April,  1790^ 

u.  sttLies    ^J^^  section,  ^^  entitled  an  act  for  the  punishment  of 
Kiintock,   ^^^^^^'^  Crimes  against  the  United  States,"  does  not 
extend  to  an  American  citizen  entering  on  board  of 
a  foreign  vessel,  committing  piracy  upon  a  vessel  ex- 
clusively owned  by  foreigners. 

Upon  these  errors  in  arrest  of  judgment,  the  judges 
of  the  Circuit  Court  were  divided  in^  opinion,  and 
directed  the  points,  with  their  division  thereon,  to  be 
certifijsd  to  this  Court 

Feb.utk.  The  Jttormy  Generalyfov  the  United  Stotes,  ar- 
gued, I.  That  although  the  government  and  Courts 
of  the  United  States  had  acknowledged  the  fact  of 
the  existence  of  the  new  States  in  Spanish  America, 
so  as  tolegitin^ate  the  war  between  them  and  the  pa^ 

bay,  oat  of  the  jarisdictioD  of  any  particular  State,  murder  or 
robbery,  or  any  other  offence,  which,  if  committed  within  the 
body  of  a  county,  would  by  the  laws  of  the  United  States,  be 
jiunishable  with  death  ;  or  if  any  obtain  or  mariner  of  any  ship 
OP  other  vessel,  shaU  piraticaUy  and  feloniously  run  aWay  with 
such  ship  or  vessel,  or  any  goods  or  merchandiase  to  the  value 
of  fifty  dollars,  or  yield  up  such  ship  or  vessel  voluntarily  to 
any  pirate ;  or  if  any  seaman  shall  lay  violent  hands  upon  his 
commander,  thereby  to  hinder  and  prevent  his  fighting  ib  de« 
fence  of  his  ship,  or  goods  committed  to  his  trust,  or  shall 
make  a  revolt  in  the  ship  ;  every  such  offender  shaU  be  deem- 
ed, taken,  and  adjudged  to  be  a  pirate  and  felon*  and  being 
thereof  convicted,  shall  suffer  death :  and  the  trial  of  crimes 
committed  on  the  high  seas,  or  in  any  place  out  of  the  juris** 
diction  of  any  particular  State,  shall  be  in  the  district  where 
the  offender  is  apprehended,  or  into  which  he  may  be  first 
•brought.'* 
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rent  country/  yet  Mexico  was  not  among  the  pro*  1820. 
TUices  in  actual  revolt,  nor  was  any  such  State  de  u^^[^ 
factOy  known  to  exist  as  the  Mexican  republic,  under 
the  authority  of  which  the  commission  in  question 
was  issued*.  And  even  if  there  were  such  a  power 
in  existence  exercising  all  .the  rights  of  war,  Den- 
mark is  not  at  war  with  it,  or  with  any  other  of  the 
Spanish  American  provinces.  2.  Although  the  fraud 
practised  on*  the  Dane,  may  not  be  in  itself  an  act  of 
piracy,  yet  the  seizure  was  a  piratical  act^  and  the 
ingredient  of  fraud  cannot  change  its  character  for 
the  better*  3,  Neither  is  the  prisoner  protected  by 
the  decision  of  this  Court  in  the  case  of  the  United 
States  V,  Palmer.*  That  caseinerely  decides,  that 
the  crime  of  tobbery  committed  on  board  a  ship  be- 
,  longing  to  subjects  of  a  foreign  power,  by  a  foreign- 
er, is  not  piracy,  within  the  act  of  die  30th  of  April, 
1790,  c.  36.  8.  8.  But  it  does  not  decide,  that  the 
same  offence,  committed  by  a  citizen,  on  board  of  a 
vessel  not  belonging  to  the  subjects  of  any  foreign 
power,  is  not  piracy.  The  vessel  on  board  of  which 
the  crime  was  committed,  does  not  belong  to  any 
particular  nation.  A  pirate,  being  hostis  humani  ge- 
neriSf  is  of  no  nation  or  State.  Be,  and  his  confe- 
derates, and  the  vessel  on  board  o(  which  they  sail, 
are  outcasts  from  the  society  of  nations.  All  the 
States  of  the  world  are  engaged  in  a  tacit  alliance 
against  them.  An  o^nce  committed  by  them  against 

a  The  Divina  Pastora,  4  Wheat.  62.  65.  note  a,  and  the 
cases  there  coUected.  I'he  Estrella,  lb.  £98.  The  Neuatra 
Senora  de  la  Caridad,  lb.  497. 

h  3  fVkefft.  610.  630. 
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1810.  any  individual  nation,  is  an  offence  against  all.  It 
^^^^^^  18  punishable  in  the  Courts  of  all.    So,  in  the  pre- 

:I'^v  ^^^  ^^^9  ^^  offence  committed  on.  board  a  piratical 
iFessel,  by  a  pirate,  against  a  subject  of  Denmark,  is 
an  offence  against  the  United  States,  which  the 
Courts  of  this  country  are  authorized  and  bound  to 


Mr.  Winder^  contra,  contended,  that  this  case  was 
decided  by  that  of  the  United  States  v.  Palmer.  The 
only  argument  which  can  be  urged  for  extracting  this 
case  out  of  that  decision  is,  that  the  prisoner,  in  the 
present  case,  is  a  citizen  of  the  United  States,  al- 
though the  offence  itself  was  committed  on  board  of 
a  foreign  vessel.  But  the  whole  reasonmg  of  the 
Court  in  Palmer^s  case,  as  well  as  the  certificate  of 
the  judgment,  shows,  that  in  order  to  constitute  the 
offences  enumerated  in  the  statute,  it  is  indispensably 
necessary,  not  that  the.  party  should  he  a  citizen,  but 
that  the  vessel  against  which,  and  the  vessel  on  board 
of  which  the  offence  is  committed,  should  belong  to  ci- 
tizens, it  is  insisted  on  the  other  side,  that  although 
the  vessel  now  in  question,  does  not  belong  to  citizens 
of  the  United  States,  yet  she  does  not  belong  to  any 
particular  foreign  nation;  and,  therefore,  does  not 
fall  within  the  letter  of  the  authority  rc^ferred  to. 
But  if  by  her  not  belonging  to  any  particular  foreign 
State,  it  be  meant  that  she  is  a  piratical  vessel,  then 
the  case  falls  within  the  late  act  of  1819,  providing 
for  the  punishment  of  piracy  as  deifihed  by  the  law 
of  nations,  and  not  virithin  the  act  of  1790.    If  it 
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falls  within  the  act  of  1790^  then  the  act  of  1819  is  18S0. 
entirely  superfluous.  But  that  act  was  made  to  pro- 
vide for  the  verj  defect  in  the  former  law  which  was 
for  the  first  time  discovered  in  the  case  of  Palmer; 
and  it  is  impossible,  consistently  with  the  authority 
of  that  case,  to  bring  the  present  case  within  the  sta- 
tute, which  was  the  only  law  in  force,  on  the  subject, 
at  the  time  when  this  t>ffence  was  committed. 

Mr.  Chief  Justice  Marshall  delivered  the  opi-     Ftb.  %sui. 
nion  of  the  Court    The  first  and  second  points 
made  by  the  counsel  for  the  prisoner  may  be  consi- 
dered together. 

As  judgment  can  be  arrested  only  for  errors  appa- 
parenton  the  record,  we  should  feel  no  difficulty 
in  certifying  our  opinion  of  the  insufficiency  of 
these  on  that  ground,  were  we  not  persuaded  that 
from  some  inattention,  the  questions  which  arise 
properly  on  a  motion  for  a  new  trial,  have  been  stated 
by  the  clerk  as  a  motion  in  arrest  of  judgment,  and 
that  the  same  points,  if  undecided  now,  will  recur 
when  judgment  is  aoout  to  be  pronounced.  In  a 
criminal  case  especially,  we  think  it  proper  to  decide 
the  question  on  its  real,  as  well  as  technical  merits. 

So  far  as  this  Court  can  take  any  cognizance  of 
that  fact,  Aury  can  have  no  power,  either  as  Briga-  inM»'^ 
dier  of  the  Mexican  Republic,  a  republic  of  whose  R|^'  ^ 
existence  we  know  nothing,  or  as  Generalissimo^of  p^cj. 
the  Floridas,  a  province  in  the  possession  of  Spain, 
to  issue  commissions  to  authorize  private  or  public 
vessels  to  make  captures  at  sea.    Whether  a  person 
acting  with  good  faith  under  such  commission,  may 
or  may  not,  be  guilty  of  piracy ;  we  are  all  of  opi^ 
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1820.      nion  that  the  commissioo  can  be  no  justification  of 
^"^^^^^   the  fact  stated  in  this  case.     The  whole  transaction 
7-        taken  together,  demonstrates  that  the  Norberg  was 
not  captured  jure  beUij  but  seized  and  carried  into 
Savannah  animo  furandi.    It  was  not  a  belligerent 
capture,  but  a  robbery  on  the  high  seas.    And  al- 
though the  fraud  practised  on  the  Dane  may  not  of 
itself  constitute  piracy,  yet  it  is  an  ingredient  in  the 
transaction  which  has  no  tendency  to  mitigate  the 
character  of  the  offence. 
of%t^^      The  third  and  fourth  errors  assigned  in  arrest  of 
ihe^^teiL?f  jwdgnaent  may  also  be  considered  together.    The 
^S!wLp?m,  questions  they  suggest  arise  properly  on  the  indict- 
ud^uin^  ment,  and  require  a  reconsideration  of  the  opinion 
given  by  the  Court  in  Palmer's  case. 

The  question  propounded  to  the  Court  in  that 
case  was  in  these  words :  ^^  Whether  the  crime  of  rob- 
bery, committed  by  persons  who  are  not  citizens  of 
the  United  States,  on  the  high  seas,  on  board  of  any 
ship  or  vessel  belonging  exclusively  to  the  subjects 
of  any  foreign  State  or  sovereignty,  or  upon  the  per- 
son of  any  subject  of  any  foreign  State  or  sovereign- 
ty, not  on  board  of  any  ship  or  vessel  belonging  to 
any  subject  or  citizen  of  the  United  States,  be  a 
robbery  or  piracy  within  the  true  intent  and  meaning 
of  the  said  8th  section  of  the  act  of  Congress,  afore- 
said, and  of  which  the  Circuit  Court  of  the  United 
States  hath  cognizance,  to  hear,  try,  determine,  and 
punish  the  same  ?" 

The  same  question  was  again  propounded,  so  va- 
ried only  as  to  comprehend  the  offence  if  committed  . 
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by  American  citizens  in  a  vessel  belonging  to  fo-      isso. 

The  Court,  in  concluding  its  exposition  of  the  act,  ^  j^^ 
thus  sums  up  its  opinion :  ^^  The  Court  is  of  opinioui 
that  the  crime  of  robbery,  committed  by  a  person  on 
the  high  seas,  on  board  of  any  ship  or  vessel  belong- 
ing exclusively  to  subjects  of  a  foreign  State,  on 
persons  within  a  vessel  beldnging  exclusively  to  sub- 
jects of  a  foreign  State,  is  not  a  piracy  within  the 
true  intent  and  meaning  of  the  act  for  the  punish- 
ment of  certain  crimes  against  the  United  States.'* 
The  certificate  of  the  Court  conforms  entirely  to  this 
opinion. 

This  opinion  and  certificate  apply  exclusively  to 
a  robbery  or  murder  committed  by  a  person  on  board 
of  any  ship  or  vessel  belonging  exclusively  to  sub- 
jects of  a  foreign  State.  It  is,  we  think,  the  obvious 
import  of  these  words,  that,  to  bring  the  person  com- 
mitting the  murder  or  robbery  within  them,  the  ves- 
sel onboard  which  he  is,  or  to  which  he  belongs,  must 
be  at  the  time,  in  point  of  fact,  as  well  as  right,  the 
property  of  the  subjects  of  a  foreign  State,  who  must 
have  at  the  time,  in  virtue  of  thb  property,  the  con- 
trol of  the  vessel.  She  must  at  the  time  be  sailing 
under  the  flag  of  a  foreign  State,  whose  authority  is 
acknowledged.  This  is  the  case  which  was  present- 
ed to  the  Court ;  and  this  is  the  case  which  was  de- 
pided.    We  are  satisfied  that  it  was  properly  decided. 

But  the  reasoning  which  conducted  the  Court  to 
this  conclusion,  is  founded  on  sections  of  the  act,  the 
general  words  of  which  ought  to  be  restricted  to 
ofiences  committed  by  persons  who,  at  the  time  of 
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1620.      committing  them,  were  within  the  ordinary  jurisdic- 

u.  statM    ^^^  ^^  ^^^  United  States ;  and  the  language  em* 

Kiintock.    P^^J^  ^^7  ^^'^  ^  Understood  to  indicate  an  opinion 

The  act  of  that  the  whole  act  must  be  limited  in  its  operation 

the     aOcb    of  ^ 

^11'  r^M^  *^  offences  committed  by,  or  upon,  the  citizens  of 
JjJ^to  au  the  United  States*  Upon  the  most  deliberate  re^ 
1^^  whi^h  consideration  of  that  subject,  the  Court  is  satisfied, 
^^  c£l^  that  general  piracy,  or  murder,  or  robbery,  committed 
7^ng  pira^  iu  the  placcs  described  in  the  8th  section,  by  per- 
^'  sons  on  board  of  a  vessel  not  at  the  time  belonging 

to  the  subjects  of  any  foreign  power^  but  in  posses- 
sion of  a  crew  acting  in  defiance  of  all  law,  and  ac- 
knowledging obedience  to  no  government  whatever, 
js  within  the  true  meaning  of  this  act,  and  is  punish- 
able in  the  Courts  of  the  United  States.  Persons 
of  this  description  are  proper  objects  for  the  penal 
code  of  all  nations ;  and  we  think  that  the  general 
Wonjs  of  the  act  of  Congress  applying  to  all  persons 
whatsoever^  though  they  ought  not  to  be  so  construed 
as  to  extend  to  persons  under  the  acknowledged  au- 
thority of  a  foreign  State,  ought  to  be  so  construed 
as  to  comprehend  those  who  acknowledge  the  autho- 
rity of  no  State.  Those  general  terms  ought  not  to 
be  "applied  to  offences  committed  against  the  particu- 
lar sovereignty  of  a  foreign  power ;  but  we  think 
they  ought  to  be  applied  to  offences  committed 
agaitist  all  nations,  including  the  United  States,  by 
perons  who  by  common  consent  are  equally  amena- 
ble to  the  laws  of  all  nations. 

Certificate. — ^This  cause  came  on  to  be  heard 
en  the  transcript  of  the  record  from  the  Circuit  Court 
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for  the  District  of  Georgia,  and  was  argued  by  coun-      isso. 
sel.     On  consideration  whereof,  this  Court  is  of  opi- 
nion: 

1st.  That  Aury's  commission  does  iiot  exempt  the 
prisoner  from  the  charge  of  piracy. 

2d.  That  although  the  fraud  practised  on  the 
Dane  may  not  in  itself  support  the  charge  of  piracy, 
the  whole  transaction,  as  stated  in  the  indictment  and 
in  the  facts  inserted  in  the  record,  does  amount  to 
piracy. 

3d.  That  the  prisoner  is  punishable  under  the  pro- 
visions of  the  8th  section  of  the  act  of  1790. 

4th.  That  the  act  of  the  30th  of  April,  1790,  does 
extend  to  all  persons  on  board  all  vessels  which  throw 
off  their  national  character  by  cruizing  piratically 
and  committing  piracy  on  other  vessels. 


The  United  States  v*  Smith. 

The  met  of  the  3d  of  M%rcb,  1819,  c.  ^6.  s.5.  referring  to  the  kiir  of 
nations  for  a  definition  of  the  crime  of  piracy,  is  a  constitutional  ex- 
ercise of  the  power  of  Cong^ress  to  define  and  panish  that  crime. 

¥he  crime  of  piracy  is  defined  by  the  law  of  nations  with  reasonable 
certainty. 

Robbery,  or  forcible  depredation,  upon  the  sea,  ommoyiinifuij,  ispinu 
cy  by  the  law  of  nations,  and  by  the  act  of  Congress. 

This  was  an  indictment  for  piracy  against  the 
prisoner  Thomas  Smith,  before  the  Circuit  Court  of 
Vol.  V.  20 


Digitized  by 


Google 


164  ^'ASES  IN  THE  bUPKEME  COURT 

18S0.      Virginia^  on  the  act  of  Cougres^;,  of  the  3d  of 
^Wh,  1819,  c.  76.' 

The  jury  found  a  special  verdict  as  follows :  "  We, 
of  the  jury,  find,  that  the  prisoner,  Thomas  Smith,  in 
the  month  of  March,  18i9,and  others,  were  part  of  the 
crew  of  a  private  armed  vessel,  called  the  .Creoilo, 
(commissioned  by  the  government  of  Buenos  Ay  res,  a 
i^olony  then  at  vvar  with  Spain,)  and  lying  in  the  port 
of  M argaritta ;  that  in  the  month  of  March,  1819,  the 
said  prisoner  and  others  of  the  crew  mutinied,  con- 
fined their  officer,  left  the  vessel,  and  in  the  said  port 
of  Margaritta,  seized  by  violence  a  vessel  called  the 
Irresistible,  a  private  armed  vessel,  lying  in  that  port, 
commissioned  by  the  government  of  Artigas,  who 
was  also  at  war  with  Spain  ;  that  the  said  prisoner 
and  others,  having  so  possessed  themselves  of  the 
said  vessel,  the  Irresistible,  appointed  their  officers, 
proceeded  to  sea  on  a  cruize,  without  any  documents 
or  commission  whatever;  and  while  on  that  cruize, 
in  the  month  of  April,  1819,  on  the  high  seas,  com- 
mitted the  offence  charged  in  the  indictment,  by  the 
plunder  and  robbery  of  the  Spanish  vessel  therein  men- 
tioned* If  the  plunder  and  robbery  aforesaid  be  piracy 
under  the  act  of  the  Congress  of  the  United  States, 
entitled,  ^  An  act  to  protect  the  commerce  of  the 

a  Which  provides,  (».  6.)  "  That  if  any  person  or  persons 
irh'atsoever,  sbaH^on  the  high  seas,  commit  the  crime  of  pira- 
cy,  as  defined  by  the  law  of  nations^  and  such  offender  or  offend- 
ers shall  afterwards  be  brought  into,  or  found  in,  the  United 
States,  every  such  offender  or  offenders  shall,  upon  conviction 
thereof,  before  the  Circuit  Court  of  the  United  States  for  the 
District  into  which  he  or  they  may  be  brought,  or  in  which  he 
or  they  shall  be  fouKidi  be  punished  with  death." 
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United  States,  and  punish  the  crime  of  piracy,'  then      ism 
we  find  the  said  prisoner  guilty  ;  if  the  plunder  and 
robbery,  above  stated,  be  not  piracy  under  the  said 
act  of  Congress,  then  we  find  him,  not  guilty." 

The  Circuit  Court  divided  on  the  question,  whe- 
ther this  be  piracy  as  defined  by  the  law  of  nations, 
so  as  to  be  punishahle  under  the  act  of  Congress,  of 
the  dd  of  March,  1819,  and  thereupon  the  question 
was  rerlifird  to  this  Court  for  its  decision. 

The  Attorney  General^  for  the  United  States,  con-  ^^^.  2i'^ 
tended,  that  Congress,  by  referring  to  the  law  of 
nations  for  a  definition  of  the  crime  of  piracy,  had 
duly  exercised  the  power  given  them  by  the  con- 
stitution, ^^  to  define  and  punish  piracies  and  felonies 
committed  on  the  high  seas,  and  offences  against 
the  law  of  nations."  By  this  reference  they  adopt 
the  definition  of  the  offence  given  by  the  writers  on 
public  law.  All  these  writers  concur  in  defining  it 
to  be,  depredation  on  the  seas,  without  the  authority 
of  a  commission,  or  beyond  its  authority.*  If  there 
be  any  defect  of  precision  or  slight  uncertainty  in 
the  definitions  of  the  crime  of  piracy  given  by  differ- 
ent writers  on  the  law  of  nations,  it  is  no  more  than 
what  is  to  be  found  in  common  law  writers  on  the 
crime  of  murder.    Yet  we  are  constantly  refi»rred 

aGrotifis  de  J.  B.  ac.  P.  h  2.  c.  1 6.  s,  5.  Piiff^tndiyrf,  1.  2.  e.  2. 
3.  10.  Fattel,  Droit  des  Geru,  I.  3.  c.  16.  «.  226.  Byfik.  Q.  /. 
P«6. /.  1.  Duponceau's  Trans,  p.  127.  Marten's  Hist,  of  Pri- 
'aieerSyp.2.  Home's  TransL  Molloyyb.  1.  c.  4.  *.  6.  2.Bro, 
Civ.  and  Adm,  Law^  46\»  ^  Jlztinij  ^5} *  Johns.  T/viwj/.  and  the 
authorities  there  cited. 
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1820*  by  the  legislature  tatbe  common  law  for  the  defini- 
ij.  States  tion  of  murder  and  other  felonies  which  are  men* 
tioned  in  statutory  provisions*  But  there  is  no  de- 
fect in  the  definition  of  piracy  by  the  authorities  to 
which  we  are  referred  by  this  act.  The  definition^ 
given  by  them  is  certain,  consistent,  and  unanimous; 
and  pirates  being  hastes  humani  generis f  are  punisha- 
ble in  the  tribunals  of  ail  nations.  All  nations 
are  engaged  in  a  league  against  them  for  the  mutual 
defence  and  safety  of  alL  This  renders  it  the  more 
fit  and  proper  that  there  should  be  a  uniform  rule  as 
to  the  definition  of  the  crime,  which  can  only  be 
drawn  from  the  law  of  nations,  as  the  only  code  uni- 
versally known  and  recognized  by  the  people  of  all 
countries. 

Mr.  Webster^  contra,  argued,  that  the  special  ver- 
dict did  not  contain  sufficient  facts  to  enable  the 
Court  to  pronounce  the  prisoner  guilty  of  the  offence 
charged.  The  facts  found,  do  not  necessarily  infer 
hb  guilt,  but,  on  the  contrary,  are  consistent  with  his 
innocence;  inasmuch  as  it  appears  that  he  was  one 
of  the  crew  of  a  vessel  belonging  to  Buenos  Ayres^ 
although  not  acting  at  the  time  when  the  supposed 
ofience  was  committed  under  the  commission  of  that 
colony,  but  acting  as  a  non-commissioned  captor,  and 
as  such,  seizing  the  property  of  Spanish  subjects  on 
the  high  seas.  But  even  supposing  the  ofience  to  be 
well  found  by  the  special  verdict,  it  cannot  be  punish- 
ed under  this  act,  because  the  law  is  not  a  constitu- 
tional exercise  of  the  power  of  Congress  to  define 
the  crime  of  piracy.     Congress  is  bound  to  define  i^ 
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in  terms,  and  is  not  at  liberty  to  leave  it  to  be  ascer-  i820. 
tained  by  judicial  interpretation*  To  refer  to  the  law 
of  nations  for  a  definition  of  the  crime,  is  not  a  de- 
finition ;  for  the  very  thing  to  be  ascertained  by  the 
definition,  is  the  law  of  nations  on  the  subject.  The 
constitution  evidently  presupposes  that  this  crime, 
and  other  ofiences  committed  on  the  high  seas,  were 
not  defined  with  sufficient  precision  by  the  law  of  na- 
tions, or  any  other  law,  to  form  a  rule  of  conduct ;  or  it 
would  merely  have  given  Congress  the  power  of  pu- 
nishing these  ofiences,  without  also  imposing  upon  it 
the  duty  of  defining  them.  The  writers  on  public 
law  do  not  define  the  crime  of  piracy  with  precision 
and  certainty.  It  was  this  very  defect  which  render- 
ed it  necessary  that  Congress  should  define,  in  terms, 
before  it  proceeded  to  exercise  the  power  of  punish- 
ing the  ofience.  Congress  must  define  it  as  the  con- 
stitution has  defined  treason,  not  by  referring  to  the 
law  of  nations  in  one  case,  or  to  the  common  law  in 
the  other,  but  by  giving  a  distinct,  intelligible  expla- 
nation of  the  nature  of  the  offence  in  the  act  itself. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  Fed.fsuu 
court  The  act  of  Congress  upon  which  this  indict- 
ment is  founded  provides,  ^*  that  if  any  person  or  per- 
sons whatsoever,  shall,  upon  the  high  seas,  commit 
the  crime  of  piracy,  as  defined  by  the  law  of  nations, 
and  such  offender  or  offenders  shall  be  brought  into, 
or  found  in  the  United  States,  every  such  offender 
or  offenders  shall,  upon  conviction  thereof,  &c.  be 
punished  with  deslth." 
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1820.  The  &rst.  point  made  at  the  bar  is,  i^hether  this 

enactment  be  a  constitutional  exercise  of  the  au- 
thority delegated  to  Congress,  upon  the  subject 
of  piracies.  The  constitution  declaresi  that  Con- 
gress shall  have  power  ^^  to  define  and  punish  pira- 
cies and  felonies  committed  on  the  high  seas,  and  of- 
fences against  the  law  of  nations."  The  argument 
which  has  been  urged  in  behalf  of  the  prisoner  is, 
that  Congress  is  bound  to  define,  in  terms,  the  ofience 
of  piracy,  and  is  not  at  liberty  to  leave  it  to  be  ascer- 
tained by  judicial  interpretation.  If  the  argument 
be  well  founded,  it  seems  admitted  by  the  counsel 
that  it  equally  applies  to  the  8t}i  section  of  the  act 
of  Congress  of  1790,  ch.  9.  which  declares,  that 
robbery  and  murder  committed  on  the  high  seas 
shall  be  deemed  piracy ;  and  yet,  notwithstanding  a 
series  of  contested  adjudications  on  this  section,  no 
doubt  has  hitherto  been  breathed  of  its  conformity  to 
the  constitution. 

In  our  judgment,  the  construction  contended  for 
proceeds  upon  too  narrow  a  view  of  the  language  of 
the  constitution.  The  power  given  to  Congress  is 
not  merely  <^  to  define  and  punish  piracies ;"  if  it  were, 
the  words  ^*  to  define,"  would  seem  almost  superflu- 
.ous,  since  the  power  to  punish  piracies- would  be  held 
.  to  include  the  power  of  ascertaining  and  fixing  the 
definition  of  the  crime.  And  it  has  been  very  justly 
observed,  in  a  celebrated  commentary,  that  the  defi- 
nition of  piracies  might  have  been  left  without  in- 
convenience to  the  law  of  nations,  though  a  legislskr 
t^ve  definitioji  of  them  is  to  be  found  in  i;nost  muni- 
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cipal  codes."  But  the  power  is  also  given  *'  to  mo. 
define  and  punish  felonies  on  the  high  seas,  and  of- 
fences against  the  law  of  nations."  The  term  ^'  felo- 
nies," has  been  supposed  in  the  same  work,  not  to 
have  a  very  exact  and  determinate  meaning  in  rela- 
tion to  offences  at  the  common  law  committed  with- 
in the  body  of  a  county.  However  this  may  be,  in 
relation  to  offences  oh  the  high  seas,  it  is  necessarily^ 
somewhat  indeterminate,  since  the  term  is  not  used 
in  the  criminal  jurisprudence  of  the  admiralty  in  the 
technical  sense  of  the  common  law.^  Offences,  too, 
against  the  law  of  bations,  cannot,  with  any  accura- 
cy,  be  said  to  be  completely  ascertained  and  defined 
in  any  public  code  recognised  by  the  common  con- 
sent of  nations.  In  respect,  therefore,  as  well  to  fe- 
lonies on  the  high  seas  as  to  offences  against  the 
law  of  nations,  there  is  a  peculiar  fitness  in  giving 
the  power  to  define  as  well  as  to  punish ;  and  there 
is  not  the  slightest  reason  to  doubt  that  this  conside- 
ration had  very  great  weight  in  producing  the  phra* 
seology  in  question. 

But  supposing  Congress  were  bound  in  all  the'  Thecrimeof 

*  *  ^  °  piracy  It  coA- 

eases  included  in  the  clause  under  consideration  to  *^^^^^ 
define  the  offence,  still  there  is  nothing  which  re-  STS^T^fe^ 
stricts  it  to  a  mere  logical  enumeration  in  detail  of  ""nJupSTfoJI 
ail  the  facts  constituting  the  offence.  -  Congress  may  ^cT*^ 
as  well  define  by  using  a  term  of  a  known  and  deter- 
minate meaning,  as  by  an  express  enumeration  of  all 
the  particulars  included  in  that  term.    That  is  cer- 

a  The  Federalist,  JVb.  42.  p.  276. 

^  See  3  Inst.  1 1\:.     Hawk.  P.  C.  ch.  37.    Moore,  576. 
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tain  which  is  by  necessary  re£erence  made  certain. 
When  the  act  of  1790  declares,  that  any  person  who 
shall  commit  the  crime  of  robbery,  or  murder,  on 
the  high  seas,  shall  be  deemed  a  pirate,  the  crime  is 
not  less  clearly  ascertained  than  it  would  be  by  using 
the  definitions  of  these  terms  as  they  are  found  in 
our  treatises  of  the  common  law.  In  fact,  by  such 
a  reference,  the  definitions  are  necessarily  included, 
as  much  as  if  they  stood  in  the  text  of  the  act.  In 
respect  to  murder,  where  ^^  malice  aforethought"  is 
of  the  essence  of  the  offence,  even  if  the  common  law 
definition  were  quoted  in  express  terms,  we  should 
still  be  driven  to  deny  that  the  definition  was  perfect, 
since  the  meaning  of  ^^  malice  aforethought"  would 
remain  to  be  gathered  from  the  common  law.  There 
would  then  be  no  end  to  our  difficulties,  or  our  defi- 
nitions, for  each  would  involve  some  terms  which 
might  still  require  some  new  explanation.  Such  a 
construction  of  the  constitution  is,  therefore,  wholly 
inadmissible.  To  define  piracies,  in  the  sense  of  the 
constitution,  is  merely  to  enumerate  the  crimes 
which  shall  constitute  piracy ;  and  thb  may  be  done 
either  by  a  reference  to  crimes  having  a  technical 
name,  and  determinate  extent,  or  by  enumerating 
the  acts  in  detail,  upon  which  the  punbhment  is  in- 
flicted. 
DefinitioD  of  It  is  ucxt  to  bo  cousidered,  whether  the  crime  of 
^wofaatioM^  piracy  is  defined  by  the  law  of  nations  with  reasona- 
coDgrtst.  i\q  certainty.  What  the  law  of  nations  on  this  sub- 
ject is,  may  be  ascertained  by  consulting  the  works 
of  jurists,  writing  professedly  on  public  law ;  or  by 
the  general  usage  and  practice  of  nations;  or  by  ju- 
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dicial  decisions  recognising  and  enforcing  that  law.  i82o. 
There  is  scarcely  a  writer  on  the  law  of  nations^  ^f^^[J^ 
who  does  not  allude  to  piracy  as  a  crime  of  a  settled 
and  determinate  nature;  and  whatever  may  ^  the 
diversity  of  definitions,  in  other  respects,  all  writers 
concur,  in  holding,  that  robbery,  or  forcible  depre- 
dations upon  the  sea,  animo/urandij  is  piracy*  The 
same  doctrine  is  held  by  all  the  gireat  writers  on  ma- 
ritime law,  in  terms  that  admit  of  no  reasonable 
doubt/  The  common  law,  too,  recognises  and  pun- 
ishes piracy  as  an  offence,  not  against  its  own  munici- 
pal code,  but  as  an  offence  against  the  law  of  nations, 
(which  is  part  of  the  common  law,)  as  an  ofience 
against  the  universal  law  of  society,  a  pirate  being 
deemed  an  enemy  of  the  human  race.  Indeed, 
until  the  statute  of  28th  of  Henry  Yfll.  ch.  15. 
piracy  was  punbhable  in  England  only  in  the  admi- 
ralty as  a  civil  law  offence ;  and  that  statute,  in 
changing  the  jurisdiction,  has  been  universally  ad- 
mitted not  to  have  changed  the  nature  of  the  offence.^ 
Sir  Charles  Hedges,  in  his  charge  at  the  Admiralty 
sessions,  in  the  case  of  Rex  v.  Dawson,  (6  State 
Trials^)  declared  in  emphatic  terms,  that  <^  piracy  is 

tL  Suitenia»  (lib.  4.  note  60.)  for  instaDce,  says,  **  Inter  pira* 
tam  et  latroneniy  noo  fit  alia  differentia,  nisi  quia  pirata  clepre« 
dator  est  in  mari  et  potest  dici  fur  et  latro  Inaris,  quia  latrociDiam 
et  fartam  sicat  fit  in  terra,  sic  fit  in  man."  And  Emerigoo, 
(1  Emerig.  Auur.  eh.  12.  «.  29.  p.  623.)  **  La  piraterie  est  on 
brigandage  farmer.  Le  Brigandage,  snr  terre  est  appell^  vol 
on  rapine.*'    So  Stracpha  "  Piratae  sunt  latrones  maritinii.^ 

h  Hawk.  P.  C.  ch,  37.  f.  2.     3  iuT.  112. 

Vol.  V  91 
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18^  only  a  sea  term  for  rotbbery,  piracy  being  a  robbery 
committed  M'ithin  the  jurisdiction  of  the  admiralty.'' 
Sir  Leoline  Jenkins,  too,  on  a  like  occasion,  declared 
that  ^^  a  robbery,  when  committed  upon  the  sea,  is 
what  we  call  piracy ;"  and  he  cited  the  civil  law 
writers,  in  proof.  And  it  is  manifest  from  the  lan- 
guage of  Sir  William  Blackstone,'  in  his  comments 
on  piracy,  that  he  considered  the  common  law  de- 
finition as  distinguishable  in  no  essential  respect 
from  that  of  the  law  of  nations.  So  that,  whether 
we  advert  to  writers  on  the  common  law,  or  the  ma- 
ritime law,  or  the  law  of  nations,  we  shall  find  that 
they  universally  treat  of  piracy  as  an  offence  against 
the  law  of  nations,  and  that  its  true  definition  by  that 
law  is  robbery  upcm  the  sea.  And  the  general  prac- 
tice of  all  nations  in  punishing  all  persons,  whether 
natives  or  foreigners,  who  have  committed  this  of- 
fence against  any  persons  whatsoever,  with  whom 
they  are  in  amity,  is  a  conclusive  proof  that  the 
ofience  is  supposed  to  depend,  not  upon  the  particu- 
lar provisions  of  any  municipal  code,  but  upon  the 
law  of  nations,  both  for  its  definition  and  punish- 
ment We  have,  therefore,  no  hesitation  in  declaring, 
that  piracy,  by  the  law  of  nations,  is  robbery  upon 
the  sea,  and  that  it  is  sufficiently  and  constitutional- 
ly defined  by  the  fifth  section  of  the  act  of  1819. 
Tb*  iiMdd  Another  point  has  been  made  in  this  case,  which 
nte  ^conteint  IS,  that  the  special  verdict  does  not  contain  sufficient 
iipoo  whkh  to  facts  upon  which  the  Court  can  pronounce  that  the 

imMKNUice  the  *  * 
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Digitized  by 


Google 


OF  THE  UNITED  STATES.  l® 

prisoner  is  guilty  of  piracy.  We  are  of  a  different  ism 
opinion.  The  special  trerdict  finds  that  the  prisoner 
is  guilty  of  the  plunder  and  robbery  charged  in  the 
indictment;  and  finds  certain  additional  facts  from 
which  it  is  most  manifest  that  he  and  his  associates  wore, 
at  tlie  time  of  committing  the  offence,  freebooters  upon 
the  sea,  not  under  the  acknowledged  authority,  or 
deriving  protection  from  the  flag  or  commission  of 
any  government.  If,  under  such  circumstances,  the 
offence  be  not  piracy,  it  is  difficult  to  conceive  any 
which  would  more  completely  fit  the  definition. 

It  is  to  be  certified  to  the  Circuit  Court,  that  upon 
the  facts  stated,  the  case  is  piracy,  as  defined  by  the 
law  of  nations,  so  as  to  be  punishable  under  the  act 
of  Congress  of  the  3d  of  March,  1819,' 

a  To  show  that  piracy  is  defined  bj  the  law  of  nations,  the 
following  citations  are  believed  to  be  sufficient : 

Grotias  (Jib.  3.  c.  3.  s.  I.;say8,  **  Supra  dicere incepimus  jas« 
torn  bellum  apud  probos  auctores  dici  sacpe,  non  ex  causa 
mide  oritur,  neque  ut  alias  ex  rerum  gestarum  mngnitudine,  sed 
ob  peculiares  quosdam  juris  effcctus.  Quale  autem  sit  hoc  bel« 
lam  optime  intelligitur  ex  hostium  definitione  apud  Romanos 
juriBCOnsultos  :  Hastes  sunt^  qui  nobiSf  atU  quibtu  nospublice  bel- 
lum  decemimus ;  cateri  latrohes  aut  pr£dones  sunt^  ait  Pom" 
pcnitu  {Dig.  Lib.  60.  tit.  16.  /.  118.)  nee  aliier  Ulpianus^  {Dig, 
lih.  49.  ti\  15.  /.  24.)  hostes  $tuU^  guibus  bellum publice papuius 
Romanus  deerevii^  vel  ipsi  populo  Rotnano  ;  cteteri  LATRUircuLi 
vel  pRfDOKES  appellatUur.  Et  ideo^  qui  d  latronibus  eaptus  est 
servus  laironutn  non  est^  nee  postliminium  illi^  necessarium  est. 
Ab  hostibus  dutem  eaptus ;  puta  d.  Gertnanis  et  Parthis  et  ser- 
vus est  hostium^  et  postliminio  statum  pristinum  recuperat.  Et 
Paulus,  {Dig,  lib.  49.  tit.  16.  /.  19.  ».  2.)  A  piratis  aut  latro- 
nibus  eapti  liberi  permanent.  Accedat  iUud  Vlpiani  ;  in  civilibtts 
iissentionibus  quamvis  sctpe  per  eas  respublica  Uzdatur^  non  ta- 
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1820.  ]vir.  Justice  Livingston  dissented.    In  a  case  af- 

u.  states    fating  life,  no  apology  can  be  necessary  for  expres* 


y. 
Smith. 


men  in  exitium  reipvblicmcontmdUur :  qui  in  aUenUrai  partes  dit" 
cedent^  vice  hostium  non  iunt  eoruniy  inter  qitot  jura  eaptivitatum 
aut  potUiminiorum  fuerint ;  ef  idea  captot^  et  venundatot,  posteo" 
que  tnanumissos  placuit  supervacuo  repetere  a  principe  ingenuita*' 
tern,  quam  nulla  captivitate  amiserant,  (^Dig.  lib*  49.  tit.  15. 
/.  321.  s.  2.") 

Grotias  adds,  (<.  2.)  **  Iliad  tantom  Dotandom»  sab  exemplo 
populi  Romani  quemvis  intelligi,  qui  id  civitate  sammum  impe- 
riam  habeat." 

Again,  he  sajs,  {s.  2.)  *^  Non  aatem  statim  respublica  aat 
civitas  esse  desinit,  si  quid  admittat  injusturo,  etiam  communi- 
ter  ;  nee  coetas  piratarum  aut  catronum  civitas  est,  etiamsi 
forte  eqnalitatem  qaandam  inter  se  vervent,  sine  qua  nuUus 
coetus  posset  coDsistere.  Nam  hi  criminis  causa  sociantar^ 
illi  etsi  interdam  delicto  non  vacant  juris  tamen  fruendi  causa 
sociati  sunt,  et  exteris  jus  reddunt,  si  non  per  omnia  secundum 
jus  naturae,  quod  multos  apud  populos  ex  parte  quasi  obliteratum 
alibi  ostendimus,  certe  secundum  pacta  cum  quibus  que  inita, 
aut  secundum  mores.*' 

Again,  he  says,  («.  2.)  <*  A  latronibus  captos  capientium  ooo 
.fieri,  supra  dicentem  andivimus  Ulpianum.  Idem  captos  a  Ger- 
manos  ait  libertatem  amittere.  Atqui  apud  Germanos  latrocinia, 
qasB  extra  civitatis  cojusque  fines  fiebant,  nullam  habebant  in* 
famiam,  quae  verba  sunt  Cassaris,  etc.  Idem  alibi  Cattos  nobi- 
lem  Germanias  populnm  latrocinia  agitasse  dicit.  Apud  eundem 
Garamantes  latrociniis  facunda  gens ;  sed  gens  tamen.  Ulyrici 
sine  discrimine  maris  proedas  agere  soliti ;  de  0$  tamm  trium^ 
phus  fuit ;  Pompeio  de  piraHi  rom  fuU.  Tantum  d%$erinun  ut 
inter  populum  quantumvit  sceleratum  et  inter  eoj,  qui^  cumpopth 
lu$  nan  eint^  scelerie  causa  coi'iml." 

Again,  he  sajs,  {lib.  3.  c.  9.  i.  16.)  **  Eae  vexo  res  quae  in« 
tra  presidia  perductas  nondum  sunt,  quanquam  ab  bostibus  oc- 
cupatae,  ideo  postliminii  non  egent,  quia  dominum  nondum  ma- 
tarunt,  ex  gentium  jure.  Et  quas  pirataBut  latrones  nobis  eri- 
pverunt  non  opus  habent  postliminiSy  ut  Ulpianus  et  Javolenui 
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stog  my  dissent  from  the  opinion  which  has  jast  been      isso. 
deiiyered. 

respoodenint ;  qiiia^  getUium  illit  non  concesBitnt  jus  domiqi 
motare  possint,  &c.  Itaqae  res  ab  illis  captae  abicanqae  re* 
perionter  viDdicari  possunt,  nisi  quod  ex  natorali  jare  aKU 
ceDSoimos  ei  qui  eao  sumta  posseMionem  ret  adeptas  est  tantnia 
esse  reddeodom,  quaDtom  domintis  ipse  ad  rem  recuperandam 
libeoter  impensanis  fuerat.'* 

And  {id.s,  17.)  **  Potest  tamen  lege  cinli  aliad  constitai ; 
sicuti  lege  Hispanica  naves  a  piratis  captae  eoram  fiant,  qui  eaa 
eripiunt  piratis ;  neque  eoim  iniquum  est,  ut  privata  res  pub- 
licsB  utilitati  cedat,  presertim  in  tanta  recuperandi  difficultate. 
Sed  lex  talis  non  obstabit  exteris,  qoo  mmus  res  suas  yindi- 
cent." 

Again ;  he  says,  {lib.  2.  e.  17.  s.  SO.)  "  Ex  neglectu  tenun* 
tur  reges  ac  magistratus,  qui  ad  inhibenda fo^roctma  eipiralieam 
non  adhibent  ea  quae  possiunt  ac  debent  remedia ;  quo  nomine 
damnati  olim  ab  Amphictionibus  Scyrii.  Qjaae  potestatem  pre- 
darum  in  maris  ex  hoste  agendarom  per  codidllos  plurimit 
dedissent,  et  eorum  nonoulli  res  amicorum  rapuissent,  deser- 
taque  patriae  man  vagarentur  ac  ne  revocatt  quidem  redirent, 
an  rectores  eo  nomine  tenerentur,  aut  quod  malorum  hominum 
nsiessent  opera,  ant  quod  cautionem  non  exigissent.  Dixi  eos  in 
nihil  ampiius  teneri,  quaro  ut  noxios,  si  reperiri  possent,  puni* 
rent,  aut  dederent;  praeterea  inbona  rapiorumjusredddeurarent.** 

Again  ;  he  says,  {Id,  c,  18.  «.  2,  3.)  ^'  Piratae  et  lairones  qui 
ciyitatem  non  faciunt,  jure  genUum  niti  non  possunt,  kc,  Sed  in« 
terdum  tales  qui  sunt  jus  legationis  nanciscuntur  fide  data,  ut 
olim  fugitiyi  in  saltu  Pyrenaeo." 

Again;  {lib.  3.  c.  13.  $.  15.) /<  Repudiandus  ergo  Cicero 
{De  Qfic.  lib,  3.  cap,  29.)  cum  ait  peijurium  nullum  esse  pre- 
donibus  pactum  pro  capite  pretium  non  adseryatur,  nee  si  ju« 
ratum  quidem  sit ;  quia  pirata  non  sit  ex  perduellium  numero 
desinitos,  sed  communis  hostis  omnium,  eum  quo  nee  fides  esse 
debeat,  nee  jus  jurandum  commune,  &c.  Atque  sicut  injure 
gentium  constituto  diflere  hostem  a  pirata  verum  est,  et  a  nobis 
infra  ostendetKir ;  itabic  ea  differentia  locum  habere  non  potest^ 
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1820.  The  only  question  of  any  importance  in  this  ease 

^ijTsutes    ^^>  whether  the  act  of  the  3d  of  March,  1819,  be  a 
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ubi,  etsi  persoDBe  jas  deficiat  com  Deo  negotiom  est ;  qaa  de 
causa  jaramentum  ? oti  nomioe  Doncupatar.  Neque  id  qaod 
sumit  Cicero  veram  est,  nullum  esse  cum  praedooe  juris  socie- 
tatem.  Nam  deposltum  ex  ipso  gentium  jure  reddendum  latroni, 
si  dominus  non  apparet  recte  Trypbonino  responsum  est/' 

These  passages  abundantly  show  the  opinion  of  Grotius,  that 
piracy  by  the  law  of  nations  is  the  same  thing  as  piracy  by  the 
civil  law ;  and  though  he  no  where  defines  the  crime,  in  pre- 
cise terms,  yet  there  seems  to*  be  no  doubt  as  to  what  he  un- 
derstood to  be  comprehended  in  that  crime.  Piratae^  IcUranes, 
prcuioneSf  are  used  to  denote  the  same  class  of  offenders;  the 
first  term  being  generally  applied  to  robbers  or  plunderers  ob 
the  sea,  and  the  others  to  robbers  or  plunderers  on  land. 

The  terms  are,  indeed,  convertible  in  many  instances  in  the 
civil  law.  Thus,  in  the  title,  De  Lege  Rhodia  de  Jactu,  {D^. 
lib.  14.  tit,  2.  s,  3.)  it  is  said,  *'  Si  navis  a  pircUis  redempta  sit, 
Servius,  Osilius,  Labeo,  omnes  conferre  debere  aiunt  Qjaod 
yero  praedones  abstulerint,  cum  perdere  cujus  fuerit,  nee  con- 
ferendum  ei  qui  suas  merces  redimerit'* 

Bynkershoek,  {,Q^cuL  Jur.  Pub.  lib.  c.  17.)  treating  on  the 
subject  of  piracy,  says,  '*  interest  scire  qui  piratae  ac  UUnmti 
sunt,  nam  ab  his  capta  dominium  non  mutant  neque  adeo  postli- 
minio  egent  Sic  docet  ratio  ;  sic  auctoritas  juris  in  /.  19.  «. 
2.  /.  24.  and  /.  97.  de  Capt.  et  Postlim.  rev.  {Dig.  lib.  49.  tit. 
15.)  et  sic  ex  pactis  quarandam  gentium  supra  probavi.  Non 
est  igitur  nt  addam  auctoritates- Grotude  Jure  B.  et.  P,  I,  3.  e. 
9*  «.  16.  Alberici  GentUit  de  jure  belli  lib.  I.e.  4.  Ssoucheii 
de  Jurefecialit  p-  2.  s.  8.  qu.  15.,  aliorumque  plurium  in  ean* 
dem  sententiam.  Qm  auiem  nulliu9  principie  auetoritaie  WW 
mart  $ive  terra^  rapiunt,  pibataaum  praeoohum^cb  vocabulo 
initlliguntur.^* 

Azuni  {Part  2.  c.  5.  «.  3  )  says,  *'  A  pirate  is  one  who  royes 
the  sea  in  an  armed  vessel  without  any  commission  or  passport 
from  any  prince  or  sovereign  state,  solely  on  his  own  authority. 
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constitutional  exercise  of  the  power  delegated  to      i82o. 
Congress  of  "  defining  and   punishing  piracies  V^    u.  gtatci 


And  for  the  parpose  of  seizing  by  force,  and  appropriating  to 
himself  without  discrimination,  every  vesBel  he  may  meet.  For 
this  reason  pirates  have  always  been  compared  to  robbers.  The 
only  difference  between  them  is,  that  the  sea  is  the  the<itre  of 
action  for  the  one,  and  the  land  for  the  other."  (s.  11.)  "Thus, 
as  pirates  are  the  enemies  of  the  human  race,  piracy  is  justly  re- 
gcirded  as  a  crime  against  the  uniFersal  laws  of  society,  and  is 
every  where  punished  with  death.  As  they  form  no  national 
body,  as  they  have  no  right  to  arm,  nor  make  war,  and  on  ac- 
count of  their  indiscriminate  plunder  of  all  vessels  are  consi- 
dered only  as  pnblic  robbers,  every  natiop  has  a  right  to  pur- 
soe»  and  exterminate  them,  without  any  declaration  of  war. 
For  these  reasons  it  is  lawful  to  arrest  them,  in  order  that  they 
may  undergo  the  punishment  merited  by  their  crimes."  (s.  12*) 
'*  Pirates  having  no  right  to  make  conquests,  cannot,  therefore, 
acquire  any  lawful  property  in  what  they  take  ;  for  the  law  of 
nations  does  not  aothorize  them  to  deprive  the  true  owner  of 
his  property,  who  always  retains  the  right  of  reclaiming  it 
wherever  it  may  be  found.  Thus,  by  the  principles  of  common 
law,  as  well  as  the  law  of  nature,  at  whatever  period,  or  in 
whatever  manner,  things  taken  by  a  pirate  may  be  recovered, 
they  return  again  to  their  former  owners,  who  lose  none  of 
their  rights  by  such  unjust  usurpation."  (See  Jttuni^  part.  2.  e. 
5.  art.  3.  p.  351. 361.  Mr.  Jofuuon^s  traiulation.) 

Lord  Bacon,  in  his  dialogue  Db  Bello  Sacro  says,  **  Indubi- 
tatum  semper  fiiit,  helium  contra  /nratoj  juste  geri  posse  per  na- 
tiobem  quamcumque,  licet  ab  iis  minime  infestatam  et  IsBSam, 
&c.  &c.  Vera  enim  causa  hujus  rei  haec  est,  quod  pirates  com- 
munet  kwmani  generti  ho$ies  sint ;  qnos  idcirco  omnibus  na- 
tionibus  persequi  incumbit,  non  tarn  propter  metus  proprios 
quam  rtsptctufiiderU  inter  Tiominet  sociales.  Sicut  enim  quse- 
dam  sunt  fosdera  inscriptis  et  in  tractatns  redacta  contra  hostes 
particulareA  inita^  ita  naturalis  et  tacita  Qonfeederaiio  inter 
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18S0.      The  act^leclaresy  that  any  person  who  shall  commit 
^^"^^  on  the  high  seas  the  crime  of  piracy  as  £ie/ne<I6y<A€ 


Smith. 


omiies  bftmbes  intercedit  contra  commimes  societatis  humansB 
hostes."  (10  Bac.  fVarks,  313»  314.    edit.  1803.) 

Harteos,  Id  his  Essay  on  PrivateerSy  Captares  and  Recap« 
tares,  (c.  1.  s.  1.)  says,  <'  L^armateur  difere  duPtrolc,  (1.) 
Le  premier  est  muni  d^ane  commission  on  de  lettres  de  marque 
dtt  souverain,  dont  le  pirate  est  destito^.  (2.)  L'armatear  sap* 
pose  le  cas  d'ane  goerre,  (oa  du  moins  celoi  de  represailles,) 
le  pirate  pille  aa  sein  de  la  pais  comme  au  milieu  de  la 
guerre.  (3.)  L*armateur  s^oblige  d^observer  les  ordonnances  et 
les  instructions  qui  lui  ont  ^t^  donn^es,  et  de  n'attaquer  qu'en 
consequence  de  celles  ci  de  I'ennemi,  et  ceuz  des  Faisseux  oeu* 
tres  qui  font  un  commerce  illicite,  le  pirate  pille  indistincte* 
ment  les  vaisseaux  de  toutes  les  nations,  sans  observer  mime 
les  loix  de  la  guerre.'^ 

Rutherforth  {huL  6.  2.  c.  9.  $.  9.  p.  481.)  speaking  with 
reference  to  the  law  of  nations,  says,  **  All  wars  of  a  nation 
against  its  external  enemies  are  not  public  wars.  To  make  a 
war  a  public  one,  both  the  contending  parties  must  be  public 
persons  ;  that  is,  it  must  be  a  war  of  one  nation  against  another, 
kc.  Where  a  nation  makes  war  upon  pirates  or  other  rMen, 
though  these  are  external  enemies,  the  war  will  be  a  mixed 
one ;  it  is  public  on  one  side,  because  a^  nation  or  public  per* 
son  is  one  of  the  parties  ;  but  it  is  private  on  the  other  side, 
because  the  parties  on  this  side  are  private  persons,  who  act 
together  occasionally,  and  are  not  united  into  a  civil  society. 
A  band  of  robbers  or  a  compasiy  of  pirates  may  in  fact  be  united 
to  one  another  by  cotaipact,  &c.  But  they  are  still,  by  the  law 
of  nature,  only  a  number  of  unconnected  individuals ;  and  con* 
sequently,  in  the  view  of  the  law  of  nations  they  are  not  con- 
sidered as  a  collective  body  or  public  person.  For  the  com- 
pact by  which  they  unite  themselves  is  void,  because  the  mat- 
ter of  it  is  unlawful,  kc.  kc.  The  common  benefit  which  a 
band  of  robbers  or  a  company  of  pirates  propose  to  themselvet 
consists  in  doing  harm  to  the  rest  of  mankind.'* 
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law  of  nations  J  shall  be  punished  with  death.    The 
special  power  here  given  to  define  piracy,  can  be  at- 

WoodesoD,  {Led.  34.  vol.  2.  422.)  treating  on  captures  at  sea, 
after  stating  that  ;the  law  of  nations  is  part  of  the  laws  of  England* 
and  that  captures  at  sea  may  happen  either  by  pirates,  or  by  way 
of  reprisal,  or  as  prize  of  war,  says,  "  Piracy^  accord%ng\to  the 
law  of  tUUioniy  ii  incurred  by  depredations  on  or  near  the  sea^ 
without  anihorilyfrom  any  prince  or  Stote.'^  He  then  quotes  the 
opinion  of  Sir  Leoline  Jenkins  with  approbation,  that  it  is  piracy, 
not  only  when  a  man  robs  without  any  commission  at  all,  but 
when,  haying  a  commission,  he  despoils  those  with  whom  he  'm 
not  warranted  to^ht  or  meddle,  such  as  are  de  Icgantia  rel  ami- 
citia  of  the  prince  or  state  which  hath  giFen  him  his  commis- 
sion. He  then  adds  :  **  But  according  to  the  judgments  of  our  do- 
mestic tribunals,  a  bare  assault  without  taking  or  pillaging  some* 
thing  away  does  not  constttute  the  crime,  though  Molloy  pre- 
Unds,  that  by  the  law  of  nations  it  is  otherwise.  Yet  it  does  not 
seem  necessary  that  any  person  should  be  on  board  the  pillaged 
Tessel."  "  If  these  violations  of  property  be  perpetrated  by 
any  national  authority,  they  are  the  commencement  of  a  public 
war ;  if  without  that  sanction,  they  are  acts  of  piracy. ^^  He  then 
proceeds  to  state  several  cases  which  had  arisen  in  the  Admi- 
ralty of  England,  and  sums  up  his  remarks  as  follow :  **  l*he 
foregoing  particulars  are  the  more  deserving  of  consideration, 
because  it  seems  agreed  that  when  a  piratical  taking  is  ascer> 
tainedy  it  becomes  a  clear  and  indisputable  consequence  that 
there  is  no  transmutation  of  property.  No  right  to  the  spoil 
vests  in  the  piratical  captor ;  no  right  is  derivable  from  them 
to  any  recaptors  in  prejudice  of  the  original  owners.  These 
piratical  $eiznre$  being  wholly  unauthorized,  and  highly  crimi- 
nal by  ^  law  of  nations^  there  is  qo  pretence  for  devesting  the 
dominion  of  the  former  proprietor.  This  principle,  therefore, 
*  a  piratis  et  latronibus  capta  dominium  non  mutant,*  is  the  re- 
ceived opinion  of  ancient  civilians  and  more  modern  writers,  on 
general  jurisprudence.  The  same  doctrine  was  maintained  in 
our  Courts  of  Common  Law  long  antecedent  to  the  great  culti- 
vation and  improvemc^nts  made  in  the  science  of  the  hw  of  na 
Vor.V.  ■       22 
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tributed  to  no  other  cause,  than  to  the  uncertainty 
which  it  was  known  existed  on  this  subject  in  the 

tions.  And  he  remarkfl  in  a  note,  (p.  497«  note  ».)  **  I  haye 
looked  into  the  indictment  against  Lake  Ryan,  tried  at  the  Ad- 
miralty Sessions y  March,  1782,  for  piracy,  and  who  is  alleged  to 
hare  had  a  Dutch  commission.  He  was  indicted  not /or  piracy 
generally  by  the  law  of  naiiont^  bat  for  that,  being  a  nataral  bom 
subject,  he  piratically,  &c.  against  the  form  of  the  statute.'' 
From  the  whole  scope  of  Mr.  Woodeson's  obserrations  on  the 
subject  of  piracy,  it  is  very  clear  that  he  considered  piracy,  as 
punishable  by  the  law  of  the  admiralty,  to  be  no  other  than  pi** 
racy  by  the  law  of  nations.  The  definition  of  piracy,  and  Mr 
Woodeson's  comments  arc  cited  with  approbation  by  Mr.  Gwil- 
lim  in  his  late  edition  of  Bacon's  Abridgment.  (5  Bac,  Abr. 
310.  edit.  ]8d7.  London.) 

Burlamaqui  {Part,  2.  c.  7.  «•  41.)  says  :  *' Lastly,  as  to  the 
wars  of  robben  and  piratesj  if  they  do  not  produce  the 
effects  above-mentioned,  (transmutation  of  property  on  capture,) 
nor  give  to  those  pirates  a  right  of  appropriating  what  they 
have  taken,  it  is  because  they  are  robbers  emd  enemies  of  mankind^ 
and,  consequently,  persons  whose  acts  of  violence  are  manifest- 
ly unjust,  which  authorizes  all  nations  to  treat  them  as  ene- 
mies." 

Thus  far,  the  authorities  cited  are  such  as  profess  to  treat  of 
piracy  in  terms  according  to  the  law  of  nations,  the  notion  of 
which  was  manifestly  derived  from  the  civil  law,  "  on  which," 
as  Sir  William  Scott  observes,  (The  Maria,  1  Bob.  340.)  '<  great 
part  of  the  law  of  nations  is  founded."  Indeed,  in  the  law  oi 
England,  it  is  treated  altogether  as  a  civil  law  offence,  and  re^ 
ferred  to  that  law  for  its  definition  and  punishment.  Piracies 
and  depredations  at  sea,  are  capital  offences  by  the  civil  law. 
(6  Bac.  Abr,  Piracy,  311.  Edit,  ubi  supra,  3  hut.  112.  Hawk. 
P.  a  c.  37.  2  East,  P.  <:.  796.  4  Bl.  Comm.  72.)  The  com- 
mentaries of  the  common  law  writers  on  the  subject  of  piracy 
will  be  more  fully  considered  hereafter. 

Let  us  now  advert  to  the  definitions  of  the  civil  law  mi  ma-, 
ritime  writers 
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law  of  nations,  and  which  it  must  have  been  the  in* 
tention  of  the  framers  of  the  constitution  to  remove, 

Id  the  Noyels  (Abv-  134.  tit.  17-  c.  13.)  it  b  declared,  '*  Pro 
furto  autem  Dolamiis  omnino  quodlibet  membram  abscindi,  aat 
mori;  sed  aliter  eum  castigari.  Fure$  autem  yocamus  qtd 
oceulte  et  tine  armis  hajusmodi  delioqtiant.  Eoi  vero^  qui  vio^ 
lenUr  aggrediurUur  atU  cum  armis  aui  sine  armis  in  domibus  aut 
itineribus  aat  in  mari  poents  eos  legalibus  subdi  jubemusJ** 

Calvinns^  in  his  Lexicon  Juridicum^  says  :  "  PircUae  dicuntar 
praedatores  matini;  sic  dicti  vel  a  pirata,  qui  prius  maria  iQ- 
festavit,  vel  a  Graeco  wt^rnvm^  id  est,  transeo,  quod  conspecta 
insula  in  illam  transirent,  jam  praedaturi.  Nine  piratica  ars  est, 
quam  ezercent."  In  the  French  Code  dee  Prises^  {Edition  of 
M,  Dujricke  Foulaines^  Parity  1804,  torn.  1.  p.  6.)  the  editor 
says :  *'  Le  pirate  eat  celui  qui  parcourt  les  mers  avec  une 
batiment  armc  sans  commission  ou  patente  d*aucune  etat,  dans 
la  vue  exclusive  de  s'approprier  tous  les  navirea  par  la  force. 
La  piraterie  est  un  assaasinat ;  tout  puissance  doitfaire  arreier 
e^/uger  despareila  brigands,  et  en  parger  la  terre."  Emerigon 
(Assur*  torn.  I.e.  12.  j.  28.  p.  623.)  says :  **  Les  Pirates  sont 
ceux  qui  courent  les  mers  sans  commission  d'aacun  Prince  ni 
Etat  soaverain  pour  depreder  lea  vaisseaux  qu'ils  rencontrent'* 
"  Lea  Ennemis  sont  ceux,  qui  aotoris^a  par  un  prince,  on  etat 
souverain  font  la  guerre  dans  la  forme  ^tablie  par  le  droit  des 
gensi  au  lieu  que  les  Pirates  sont  de  simples  particuliers 
qui  depredeni  le  premier  navire  qu'ils  recontrent."  **  Les 
hostilit^s  se  commettent  de  nation  k  nation ;  au  lieu  que  la  pi* 
vaterie  est  un  brigandage  qui  s^exerce  eur  mer  par  gens  sans 
ayeu,  et  d*une  maniere  furtive.**  "  Les  pirates  sont  ennemis 
du  genre  humain."  '*  La  piraterie^  on  le  brigandage  sur  mer^ 
est  an  delit  centre  la  loi  nniverselle  des  societies,"  &c.  And 
Emerigon  fortifies  his  opinion  on  this  subject,  by  citations  from 
the  civil  law,  from  other  maritime  writers,  and  from  Black- 
stone^s  Commentaries.  It  is  plain,  therefore,  that  he  consider- 
ed piracy  as  defined  in  the  civil  law,  the  maritime  law,  and  the 
common  law  of  England,  as  the  same  crime. 


1820. 
[J.  States 

V. 

Snutlu 


Digitized  by 


Google 


172  CASES  IN  THE  SUPREME  COURT 

1820.      by  conferring  on  the  national  legislature  the  power 
which  has  been  mentioned*    k  was  well  known  to 

Bouchard  (cited  in  1  Emerigon,  c.  12.  s.  28.  p.  527.)  **  Le9^ 
pirates  n*ont  pas  le  droit  des  armes.  Ce  sont  des  voleurt  et 
assassins,  qui  ne  forme  pas  un  corps  d'etat.  Ennemis  des  tontes 
]es  nations  contre  lesquclles  ils  exercent  indistinctement  leurs 
brigandages,  toutes  les  nations  sont  en  droit  de  courir  sus,  et  de 
les  exterminer  sans  declaration  de  guerre." 

M.  Bonnemant,  in  his  edition  of  the  Chevalier  De  Habreu's 
treatise  on  maritime  captures,  {edit.  1802,  Paris^parL  1.  c.  1. 
9.  5.  p.  15.  note^)  says,  **  les  pirates  sont  ceux  dont  la  nayiga- 
tion,  les  actions  et  les  entrepriscs  ne  sont  autorisees  ni  avone^ 
par  aucune  puissance,  qui  agissent  sur  la  propri^t^  publique  et 
particuliere  contre  le  vocu  de  toutes  les  nations.'*  And  De 
Habreu  himself  (as  translated  by  M.  Bonnemant,  Pari  2.  c.  6. 
5.  \.  p.  100,  101.)  says,  **  Selon  la  definition  de  la  prise,  il  pa- 
roit  que  le  droit  d'armer  en  course  n'appartient  qu'a  ceux  qui 
sont  ennemis  autoris^s,  appell^s,  en  Latin,  hozUs,  D'ou  il  s'en- 
suit  que  les  brigands  et  les  pirates  sont  exclus  dos  Ce  droit ; 
qu'ils  ne  peuvent  prdtendre  aux  privileges  que  les  loix  de  la 
guerre  accorde  aux  ennemis,  et  qu'au  contraire  ils  m^ritent 
d'etre  punis  rigoureusement  comme  les  malfaiteurs,  et  qu'on 
est  autorise  a  se  saisir  de  tous  leurs  biens."  '*  De  tous  les 
terns  les  pirates  oot  6i6  regardes  comme  des  voleurs  publics  et 
des  perturbateurs  de  la  paix.  C'est  pour  ccla  qu'il  est  libre  a 
quiconque  s'en  saisit  de  leur  oter  la  vie  sans  se  rendre  coupable 
d'injustice.  La  prejudice  qa'ils  causent  a  la  tranquillity  pub- 
lique, d  la  liberty  du  commerce,  et  a  la  sOret^  de  la  naviga- 
tion, a  fait  que  toutes  les  nations  se  sont  accord^es  a  les  pour- 
suivre  et  a  les  punir  avec  la  plus  grande  rigueur." 

Ferriere  {Diet,  du  Droit,  art.  Pirates)  says,  "  Pirates  sont 
des  corsaires,  ecumeurs  de  mer,  qui  font  des  courses  sur  mer 
sans  aveu  ni  autorit^  du  Prince  ou  du  Souverain." 

In  the  Encyclopedie  des  Sciences,  &c.  {Eldit,  1765,  art.  Pi- 
ratty)  it  is  said,  '*  On  donne  ce  nom  (Pirate)  a  des  bandits^  qui 
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the  members  of  tbe  Federal  Cooveotion,  that  in  trea*      i8sa 
tises  on  the  law  of  nations^  or  in  some  of  them  at 

iDaitres  d*ane  Taisseaa  vont  tur  mer  atiajuer  Us  vcdsnaux  mar- 
chauds  poor  Us  pilUr  et  Us  voUr»** 

ValiD  {Traits  des  Prises^  c.  3.  s.  2.  p.  29.)  says,  "  Or  la 
peine  des  pirates  ou  forbans  est  celle  da  dernier  sapplice,  sni- 
Tant  Topinion  commune ;  parceque  ce  sont  des  ennemis  de- 
clar^iji  de  la  society,  d€S  violateurs  de  la  foi  pablique  and  du  droit 
des  gcns^  des  voleurs  p^liques  d  main  armi  et  d  force  ouverte,*^ 

ijtraccha  says,  {De  Na%U.  Part.  3.  n.  30.)  "  Inter  Piratam 
et  Latronem  nalla  alia  est  differentia  nisi  qaia  Pirata  deprae- 
dator  est  in  mariJ* 

Casaregis  {Disc,  64. ».  4.)  says,  '*  Proprie  pirata  illediscitur 
qui  sine  patentibus  alicujus  principis  ex  propria  tantum  et  pri- 
▼ata  auctoritate  per  mare  discurrit  depredendi  causA.^* 

Dr.  Brown  (2  Civ.  and  Adm.  Law^  461, 462.)  says,  **  Piracy 
is  depredation  without  authority  from  any  Prince  or  State,  or 
transgression  of  authority  by  despoiling  beyond  its  warrant.'' 
**  Unlawful  depredation  is  of  the  essence  of  piracy," 

Beawes  {Lex  Mercatoria  art.  Piracy^  p.  260.)  says,  "  A  pi- 
rate is  a*  tea  thief  or  an  enemy  of  human  kind,  also  aims  at  en- 
riching himself  by  marine  robberies  conmiitted  either  by  force, 
fraud,  or  surprise,  on  merchants  or  other  traders  at  sea." 

Molloy  (6.  1.  c.  4.  s,  1.)  says,  "  A  pirate  is  a  sea  thief  or 
hostis  humani  generis,  who,  for  to  enrich  himself  either  by  sur- 
prise, or  open  force,  sets  upon  merchants  or  others  trading  at 
sea,  eFer  spoiling  their  lading,  if  by  possibility  they  can  get  the 
mastery." 

Marshall  {Jntur.  c.  12.  s.  11.  p.  666.)  says,  **  The  crime  of 
I»racy  or  robbery  an  th§  high  seas^  is  an  offence  against  the  uni* 
versal  lam  of  society.** 

It  is  also  said  in  16  Viner^s  Abridgment,  {art.  Pirate  and 
Piracy f  A.  p.  656.)  and  in  CowelPs  Interpreter,  {Pirate^)  *'  A 
pirate  is  now  taken  for  one  who  maintains  himself  by  pillage 
and  robbery  ai  sea." 

Comyn*s  {Dig.  Admiralty^  E.  3.)  defines  piracy  thus  :  **  Pi- 
racy is  when  a  man  commit!  robbery  upon  the  sea;**  and  he 
cites  as  antboritiy  ^but.  113.  and  1  Sir  Leo/*  Jenk.  94. 
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18S0L      least,  definitions  of  piracy  might  be  found ;  bat  it 
must  have  been  as  well  knowa  to  them  that  there 

Loii  Coke  says,  (3  hut.  1 13.  Co.  Uu.  391.)  «'  This  word 
pirate,  in  Latin,  pirata,  from  the  Greek  word  wtii^mrnt^  which 
again  comes  from  «Yif«f  a  transcendo  mare,  of  roving  apon 
the  sea ;  and,  therefore,  in  English,  U  called  a  rover  and  rtMer 
upon  the  sea.^^ 

Sir  Leoline  Jenkins,  in  his  charge  at  the  admiralty  sessions  in 
1668,  say9  :  '*  Yon  are,  therefore,  to  inqaire  of  aU  pirates  and 
sea  TODerSy  they  are  in  the  law  hostes  hutnam  generis,  enemies, 
not  of  one  nation,  or  of  one  sort  of  people  only,  but  of  all 
mankind.  They  are  outlawed  as  I  may  say,  by  the  laws  of  all 
nations ;  that  is,  oat  of  the  protection  of  all  princes,  and  of  all 
laws  whatsoever.  Every  body  is  conmiissioned,  and  is  to  be 
;armed  against  them  as  rebels  and  traitors  to  sabdue  and  root 
them  oot  That  which  is  called  robinng  vpon  the  highway^  the 
same  being  done  upon  the  water ^  is  called  piracy.  Now,  robbery 
r';.3  it  is  distinguished  from  thieving  or  larceny,  implies  not  only 
the  actual  taking  away  of  my  goods,  while  I  am,  as  we  say,  in 
peace,  but^  also,  the  putting  me  in  fear  by  taking  them}>y  force 
and  arms,  out  of  my  hands,  or  in  my  sight  and  presence.  When 
this  is  don(f  upon  the  sea,  without  a  lawful  commission  of  war 
or  reprisals,  it  is  downright  piracy.*'     Fol.  1.  p.  86. 

Again  ;  in  another  charge,  he  says,  (vol.  1.  p.  94.)  ''  The 
next  sort  of  offences  pointed  at  in  the  statute  [28  Hen.  Vlll. 
ch.  15.]  are  robberies ;  and  a  robbery,  when  it  is  committed 
upon  the  sea,  is  what  we  call  piracy.  A  robbery,  when  it  is 
committed  upon  the  land,  does  imply  three  things,  I.  That  there 
be  a  violent  assault ;  ft.  That  a  man's  goods  be  actually  taken 
from  his  person  or  possession ;  3.  That  he  who  is  despoiled  be 
put  in- fear  thereby.  When  this  is  done  upon  the  sea,  when 
one  or  more  persons  enter  on  board  a  ship  with  force  and  arms, 
and  those  in  the  ship  have  their  ship  carried  away  by  violence, 
or  their  goods  taken  away  out  of  their  possession,  and  are  put 
in  fright  by  the  assault,  this  is  piracy ;  and  be  that  does  so  is  a 
pirate  or  a  robber  withm  the  statute." 
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was  ikM  mich  a  coincidence  on  this  sul^ect,  as  to  reii'^      1 8^ 
der  a  reference  to  that  code  a  desirable  or  safe  mode 

'  The  statate  of  Henry  VIU.  here  referred  to»  does  not  con- 
tain any  description  of  piracy.  Before  that  statute,  piracy  was 
only  cognizable  by  the  civil  law  in  the  Admiralty  Conrt.  Bot 
the  statute  gave  the  High  Commission  Court  (created  by  that 
statute)  jurisdiction  of  **  all  .treasons*  felonies,  rohherUi^  mur^ 
ders,  and  confederacies  committed  in,  or  on  the  sea,''  kc.  The 
term  piraof  is  not  found  in  the  statute,  and  it  is  only  as  a  robbiry 
upon  the  sea  that  the  High  Commission  Court  has  jurisdiction 
«f  piracy.  Sir  Leoline  Jenkins,  therefore,  refers  to  the  civil 
law  definition  of  the  ofience  of  piracy  ^  for  it  is  agreed  on  all 
sides,  that  the  statute  of  Henry  Vlll.  has  not  altered  the  nature 
of  the  offence.    (See  1  Hawk.  P.  C.  b.  1.  c.  87.) 

Targa  (as  I  find  him  quoted  by  his  Spanish  translator,  iSftioii., 
Rtftex.  e.  61.  2>«  lot  Conario$  o  Pyratat^  for  the  original  is 
not  before  me)  says,  "  Esta  (depredacion)  se  comete  de  doe 
modes,  o  por  causa  de  guerra  declarada  entre  dos  naeiones,  Ik. 
o  por  modo  dt  hurto  violerUo  eomo  Ladranea  del  Mar  y  como 
haetn  Iq$  roboi  en  terra  lo$  salUadores  de  caminoi ;  y  esto  se 
con^uela  con  la  authentica  del  Dereoho  Civil,  (a)  que  dis- 
tingue la  pyrateria  del  robo,"  &c.  Again;  '*  A  los  pyraUu 
como  tambien  a  los  eaUeadores  de  caminOf  enemigos  comunes, 
opresores  de  la  libertad  y  comercio,  y  como  a  violadores  dd 
derecho  de  la$  gentes^  puede  qualquiera  oponerse  y  los  ministros 
y  subditos  del  principe  pueden  perseguir  los  y  prender  los 
aunque  sea  fuera  del  dominio  y  se  hayan  refugiado  a  los  estados 
confinantes,  sin  que  per  esse  quede  violada  la  jurisdiccion ;  y 
presas  que  sean,  se  pendran  en  poder  de  lajusticiade  aquel 
Principe  en  cuyo  estado  ban  sido  cogidos^''  Again ;  **  Y  assr 
conduyo,  diciendo,  que  deben  todos  guardarse  en  el  mar  de 
Pyratas,  y  en  la  tierra  de  Ladrones;  y  todo  oyu^/,  que  en  el 
mar,  playa,  puerto,  ^  otro  seno  de  mar,  b  no  navigable,  roba  » 
apreea^  ya  sea  amigo,  esto  es,  eneniigo  no  declarado,  y  tambien 
los  paysanos,  b  enemigos  propriamente  tales,  b  con  patepte, 
'  estandarte,  ^  sin  el,  b  con  engano^  bf^t^rza^  siempre  ft  p^ateC- 
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1820.      of  proceeding  in  a  criminal,  and  especially  in  acapi- 
^J^l^g^^  tal  case.    If  it  had  been  intended  to  adopt  the  defi- 


Citations  from  civilians  and  maritime  writers  to  the  same  ef- 
fect might  be  multiplied  ;  bot  they  would  nnnecessiarilj  swell 
this  note.  It  remains  only  to  notice  the  doctrines  wl)ich  hate 
been  held  by  the  tribunals  of  Great  Britain,  and  asserted  by 
her  common  law  writers  on  the  subject  of  piracy. 

Hawkins  (P.  C.  6.  1.  c.  37.)  says,  '*  A  pirate  at  the  common 
law  is  a  person  who  commits  any  of  those  acts  of  piracy,  rob" 
beryamd  depredaiion  vponihe  high  «e<u,  which,  if  committed 
upon  land,  would  haye  amounted  to  felony  there." 

From  the  terms  of  this  definition,  (if  it  may  be  so  called,)  it 
migjht  be  supposed,  that  by  piracy  at  the  comm<m  law^  something 
was  meant  peculiar  to  that  law,  and  not  piracy  by  the  civil  law, 
or  the  law  of  nations.  But  that  was  certainly  not  the  meaning 
of  the  writer.  For  it  is  perfectly  well  settled,  that  piracy  is  no 
felony  at  common  law,  being  out  of  its  jurisdiction;  and  before 
the  statute  of  28  Henry  VIII.  c.  15.  it  was  only  punishable  b^ 
the  civil  law.  That  statute,  however,  does  not  (as  has  been 
already  stated)  alter  the  nature  of  the  ofience  in  this  respect ; 
and,  therefore,  a  pardon  of  all  felonies  generally,  does  not  ex- 
tend to  it.  (2  East's  P.  C.  796.  1  Hawk.  c.  37.  s.  6.  8.  10. 
1  Hale,  354.  2  HaU,  18.  3  Inst.  1 12.)  And  it  was  also  de- 
termined in  Rex  v.  Morphes,  (Salk,  85.)  that  **  no  attainder  for 
piracy  wrought  corruption  of  blood,  for  it  was  no  qfftnce  at 
common  law.  (2  East's  P.C.  796.  Co.  Litt.  391.  a.)  The 
intention' of  Hawkins  must  have  been  to  use  the  phrase  "  at 
the  common  law"  in  its  most  comprehensive  sense  ;  in  which 
sense  the  law  of  nations  itself  is  a  part  of  the  common  law; 
since  all  offences  against  the  law  of  nations  are  punishable  by 
the  criminal  jurisprudence  of  England. 

I  Blackstone,  in  the  Commentaries,  (4  Cdmm.  71. 73.)  evidently 
proceeds  upon  this  notion.  He  says,  **  The  crime  of  piracy, 
or  robbery  and  depredation  upon  the  high  seas,  is  an  offence 
against  the  universal  law  of  society,  a  pirate  being,  according  to 
S^r  Edward  Coke,  hostis  humani  generis.''    He  goes  on  to  re- 
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nitioB  or  definitions  of  this  crime,  so  far  as  they  were       1820. 
to  be  collected  from  the  different  commentators  on 

mark,  that  every  coromaDity  hath  a  right  to  panith  it,  for  it  is 
a  war  against  all  mankind.  He  then  gives  the  definitioii  of  pi- 
racy by  Hawkins,  as  the  definition  of  the  common  law ;  and 
then  states  the  several  statutes  made  in  England  on  the  subject 
of  piracy,  concluding  thus :  "  These  are  the  principal  cases 
in  which  the  $tatvtt  law  of  England  interposes  to  aid  and  etu 
force  the  law  of  nations  at  a  part  of  the  common  /aw,  by  inflict- 
ing an  adequate  punishment  for  offences  against  that  universal 
Jaw  committed  by  private  persons.*' 

The  state  trials  for  piracy  in  the  reign  of  William  III.  are 
entitled  to  great  consideration,  both  from  the  eminent  talents 
of  the  Judges  who  constituted  the  tribunal,  and  the  universal  ap- 
probation of  the  legal  principles  asserted  by  them.  It  is,  also, 
worthy  of  remark,  that  in  none  of  these  indictments  was  there 
any  averment  that  the  prisoners  were  British  subjects ;  and 
most  of  them  wer^e  for  piracies  committed  on  foreign  subjects 
and  vessels.  They  were  all  framed  as  indictments  «t  common 
law,  or  for  general  piracy,  without  reference  to  any  British 
statute. 

In  Rex  V.  Dawson  and  others,  (8  William  III.  1696.  6  State 
Trials^  1  edit.  1742.)  the  Court  was  composed  of  Sir  Charles 
Hedges,  Judge  of  the  High  Court  of  Admiralty,  (as  President,) 
Lord  Chief  Justice  Holt,  Lord  Chief  Justice  Treby,  Jjord  Chief 
Baron  Ward,  Mr.  Justice  Rookby,  Mr.  Justice  Turton,  Mr. 
Justice  Eyre,  Mr.  Baron  Powis,  and  'Doctors  Lane,  Kjng,  and 
Cook,  (Civilians.)  Sir  Charles  Hedges  delivered  the  chai^ 
lo  the  grand  jury,  and  among  other  things,  directed  them  as 
follows  :  *'  Now  piracy  is  only  a  sea  term  for  robbery,  piracy 
heit^  a  robbery  committed  within  the  jurisdiction  of  the  Admiral^ 
ty.  If  any  man  be  assaulted .  within  that  jurisdiction,  and  his 
ship  or  goods  violently  taken  away  without  legal  authority,  this 
is  robbery  and  piracy.  If  the  mariners  of  a  ship  shall  violently 
dispossess  the  master,  and  afterwards  carry  away  the  ship  itself, 
or  any  of  the  goods,  or  tackle,  appatelor  furniture,  itith  a  fe- 

Vol.  V.  23 
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this  code,  with  all  the  uncertainty  and  difficulty  at* 
tending  a  research  for  that  purpose,  it  might  as  well 

loDioos  intentioD,  id  any  place  where  the  Lord  Admiral  hath,  or 
pretends  to  have,  jurisdiction,  this  is.  also  robhery  and  piracy. 
The  intention  will,  in  these  cases,  appear,  by  considering  the 
end  for  which  the  fact  is  committed,  and  the  end  will  be  known, 
if  the  eridence  show  yoo  what  hath  been  done.  The  King  of 
England  hath  not  only  an  empire  or  sovereignty  over  the  Bri- 
tish seas  for  the  punishment  of  piracy,  but  in  concurrence  wth 
other  Princes  and  States^  an  undoubted  jurisdiction  and  power  in 
tli€  most  remote  farts  of  the  tifforld.  If  any  person^  therefore  y  na^ 
tive  orforeigner^  Christian  or  Infidel,  Turk  or  Pagan,  with 
whose  country  we  are  in  amity^  trade  or  correspondence^  shall  be 
robbed  or  spoiled^  in  Uie  narrow  or  other  seas^  whether  (he  Medi' 
terranean^  Atlantic ^  orSouthem^  or  any  branches  thereof  either  on 
this  or  the  other  side  of  the  /tne,  it  is  a  piracy,  within  the  limits 
of  your  inquiry  J  and  cognizable  by  this  Court"  It  seems  iaipos* 
sible  to  doubt,  that  Sir  Charles  Hedges  here  understood  piracy 
to  be  punishable  by  allnations^  as  a  crime  against  the  law  ofna- 
tionsy  and  that  its  true  definition  is  the  same  in  the  ciyil  and 
common  law,  as  in  the  law  of  nations,  viz.  robbery  upon  the 
seas  ;  and  that,  as  such,  it  was  punishable  by  the  British  Courts 
in  virtue  of  their  general  concurrent  Jurisdiction  on  the  seas. 

Id  Rex  y.  Dawson  and  others,  there  were  several  indict* 
ments.  1.  The  first  was  for  piracy  in  robbing  and  plundering 
the  ship  Gonsway,  belonging  to  the  Cheat  Mogul  and  his  subjects^ 
in  the  Indian  seas.  2.  The  second  for  piracy,  in  forcibly  seiz« 
ing  and  feloniously  taking,  stealing,  and  carrying  away  a  mer- 
chant ship  called  the  Charles  2d.  belonging  to  certain  of  his  tna- 
jesty*s  subjects  unktwwnj  on  the  high  seas,  about  three  leagues 
from  the  Groyne  in  Spain.  3.  The  third  was  for  piracy  on  two 
Danuh  ships.  4.  The  fourth  for  piracy  pn  a  Moorish  ship. 
Dawson  pleaded  guilty ;  and  the  other  prisoners  not  guilty,  and 
were  upon  trial  convicted,  and  all  sentenced  to  death  accord- 
ingly. It  appeared  in  evidence  that  the  prisoners  were  part 
of  the  crew  of  the  Charles  the  2d,>  and  rose  upon  her  near 
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at  once  have  been  adopted  as  a  standard  by  the  con-       i&so. 
stitution  itself.    The  object,  therefore,  of  referring 

the  Groyne,  aud  adervrards  ran  away  with  her»  and  committed 
the  piracies.  I'he  Solicitor  General,  in  stating  the  case  to  the 
jury,  said,  *'  They  (the  prisoners)  are  arraigned  for  a  very 
high  crime,  a  robbery  apon  the  seas."  **  These  are  crimes 
o^ainst  the  law  of  nations^  and  worse  than  robbery  on  land.'* 
Lord  Chief  Justice  Holt,  in  deliyering  the  charge  to  the  jnry, 
said,  <<  that  there  was  a  piracy  committed  on  the  ship  Charles 
is  most  apparent  by  the  evidence  that  hath  been  given  ;  that  is, 
a  force  was  put  upon  the  master,  and  some  of  the  seamen  on 
board  her,  who  because  they  would  not  agree  to  go  on  a  pira- 
tical expedition,  had  liberty  to  depart  and  be  set  ashore,  &c. 
&c.  So  that  I  must  tell  you  beyond  all  contradiction,  the /orce 
put  upofi  the  captain^  and  taking  away  tbis  ship,  called  the 
Charles  2d,  is  piracy." 

On  the  trial  of  Kidd  and  others  for  piracy,  &c.  in  13th  of 
William  III.  1713,  (5  StaU  Trials,  edit.  1742.)  there  were 
seFeral  indictments.  1.  The  first  was  against  William  Kidd 
for  the  murder  of  one  W.  Moore,  on  the  high  seas,  near  the 
coast  of  Malabar,  in  a  vessel  called  the  Adventure  Galley, 
of  which  Kidd  was  coinmander.  2.  The  second  was  against 
all  the  prisoners  for  piracy  in  seizing  and  running  away  with  a 
certain  merchant  ship  called  the  Q,uedash  Merchant,  then  being 
a  ship  of  certain  persons  fo  the  jurors  unknown,  (not  stated  to  be 
British  subjects,)  upon  the  high  seas  about  ten  leagues  from 
Cutsheeo  in  the  East  Indies.  In  fact,  the  vessel  and  cargo  ap- 
peared by  the  evidence  to  belong  to  Armenian  merchants,  and 
then  on  a  voyage  from  Bengal  to  Surat.  Lord  Chief  Baron  Ward, 
in  charging  the  jury  on  this  indictment,  said,  ^*  the  crime  charged 
upon  them  (the  prisoners)  is  piracy,  that  is,  seizing  and  taking 
this  ship  and  the  goods  in  it  piratically  and  feloniously.  This  ship 
belonged  to  people  in  amity  with  the  king  of  EnglandJ"^  'Mf  this 
was  a  capture  on  the  high  seas,  and  these  were  the  goods  of 
persons  in  amity  with  the  king,  and  had  no  Frbncb  pass,  then 
it  is  a  plain  piracy  ;  and  if  you  believe  the  witnesses,  here  is 
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i8f 0.  its  definition  to  Congress  was,  and  could  have  been 
no  other  than,  to  enable  that  body,  to  select  from 
sources  it  might  think  proper,  and  then  to  declare, 
and  with  reasonable  precision  to  define,  what  act  or 
acts  should  constitute  this  crime ;  and  having  done 

the  taking  of  the  goods  and  ship  of  persons  in  amity»  ai\d  con- 
verting them  to  their  own  use.  Such  a  taking  as  this  would  be 
felony ;  apd  being  at  «ea,  it  mil  he  piracy J*^  The  prisuners  were 
convicted  and  sentenced  to  death.  There  were  four  other  in- 
dictments, three  for  piracy  on  Moorish  ships,  and  one  for  pira- 
cy on  a  Portuguese  ship ;  and  ail  the  prisoners  were  con- 
victed and  sentenced.  Mr.  Justice  Turton«  in  charging  the 
jdry  on  one  of  these  indictments,  said,  *'  pirates  are  called 
hostes  humani  generis,  the  enemies  to  all  mankind." 

The  case  of  Rex  r.  Green  (4  Anne,  1704.  5  Slaie  Trials, 
573.  edit  1742.)  was  a  libel  or  indictment  in  the  Court  of 
Admiralty  in  Scotland  for  piracy,  manifestly  treated  both  in  the 
libel  and  the  arguments  as  a  crime  against  the  law  of  nations, 
and  as  such,  also  against  the  law  of  Scotland. 

In  Erskine's  Institutes  of  the  law  of  Scotland,  in  treating  of 
the  crinie  of  piracy,  the  author  says,  **  piracy  is  that  particu- 
lar kind  of  robbery  which  is  committed  on  the  seas."  {Ersk, 
InsU  h,  4.  tit  4.  $.  65].)  He  had  in  the  preceding  section, 
(64.)  declared  that,  "  robbery  is  truly  a  species  of  theft  ;  for 
both  are  committed  on  the  property  of  another,  and  with  the 
same  view  of  getting  gain  ;  but  robbery  is  aggravated  by  the 
violence  with  which  it  is  attended."  The  definition  of  both 
these  crimes  seems  not  at  all  different  from  that  of  the  com* 
mon  law. 

The  foregoing  collection  of  doctrines,  extracted  from  writers 
on  the  civil  law,  the  law  of  nations,  the  maritime  law,  and  the 
common  law,  in  the  most  ample  manner  confirms  the  opinion  qf 
the  Court  in  the  case  in  the  text ;  and  it  is  with  great  diffidence 
submitted  to  the  learned  reader  to  aid  his  future  researches  in 
a  path,  which,  fortunately  for  us,  it  has  not  been  hithqrto  n<x- ' 
cessary  to  explore  with  minute  accuracy. 
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80|  to  annex  to  it  such  punishment  as  might  be  laeo. 
thought  proper.  Such  a  mode  of  proceeding  would 
be  consonant  with  the  universal  practice  in  this  coun- 
try,  and  with  those  feelings  of  humanity  which  are 
ever  opposed  to  the  putting  in  jeopardy  the  life  of  a 
fellow-being,  unless  for  the  contravention  of  a  rule 
which  has  been  previously  prescribed,  and  in  language 
so  plain  and  explicit  as  not  to  be  misunderstood  by 
any  one.  Can  this  be  the  case,  or  can  a  crime  be 
said  to  be  defined,  even  to  a  common  intent,  when 
those  who  are  desirous  of  information  on  the  subject 
are  referred  to  a  code,  without  knowing  with  any 
certainty,  where  it  is  to  be  found,  and  from  which 
even  those  to  whom  it  nday  be  accessible,  can  with 
difficulty  decide,  in  many  cases,  whether  a  particular 
act  be  piracy  or  not  ?  Although  it  cannot  be  denied 
that  some  writers  on  the  law  of  nations  do  declare 
what  acts  are  deemed  piratical,  yet  it  is  certain,  that 
they  do  not  all  agree ;  and  if  they  did,  it  would  seem 
unreasonable  to  impose  upon  that  class  of  men,  who 
are  the  most  liable  to  commit  offences  of  this  de- 
scription, the  task  of  looking  beyond  the  written  law 
of  their  own  country  for  a  definition  of  them.  If 
in  criminal  cases  every  thing  is  sufficiently  certain, 
which  by  reference  may  be  rendered  so,  which  was 
an  argument  used  at  bar,  it  is  not  perceived  why  a 
reference  to  the  laws  of  China,  or  to  any  other  fo- 
reign code,  would  not  have  answered  the  purpose 
quite  as  well  as  the  one  which  has  been  resorted  to. 
It  is  not  certain,  that  on  examination,  the  crime  would 
not  be  found  to  be  more  accurately  defined  in  the 
code  thus  referred  to,  than  in  any  writer  on  the  Jaw 
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1820.  of  natioDs;  but  the  objection  to  the  reference  in  botli 
cases  is  the  same ;  that  it  is  the  duty  of  Congress  to 
incorporate  into  their  own  statutes  a  definition  in 
termsj  and  not  to  refer  the  citizens  of  the  United 
States  for  rules  of  conduct  to  the  statutes  or  laws  of 
any  foreign  country,  with  which  it  is  not  to  be  pre- 
sumed that  they  are  acquainted.  Nor  does  it  make 
any  difieroice  in  this  case,  that  the  law  of  nations 
forms  part  of  the  law  of  every  civilized  country. 
This  may  be  the  case  to  a  certain  extent ;  but  as  to 
criminal  cases,  and  as  to  the  offence  of  piracy  in  par* 
ticular,  the  law  of  nations  could  not  be  supposed  of 
itself  to  form  a  rule  of  action;  and,  therefore,  a  refe- 
rence to  it  in  this  instance,  must  be  regarded  in  the 
same  light,  as  a  reference  to  any  other  foreign  code. 
But,  it  is  said,  that  murder  and  robbery  have  been 
declared  to  be  punishable  by  the  laws  of  the  United 
States,  without  any  definition  of  what  act  or  acts 
shall  constitute  either  of  these  offences.  This  may 
be;  but  both  murder  and  robbery,  with  arson,  burgla* 
ry,  and  some  other  crimes,  are  defined  by  writers  on 
the  common  law,  which  is  part  of  the  law  of  every 
State  in  the  Union,  of  which,  for  the  most  obvious 
reasons,  no  one  is  allowed  to  allege  his  ignorance  in 
excuse  for  any  crime  he  may  commit  Nor  is  there 
any  hardship  in  this,  for  the  great  body  of  the  com- 
munity have  it  in  their  power  to  become  acqusdnted 
with  the  criminal  code  under  which  they  live;  not 
so  when  acts  which  constitute  a  crime  are  to  be  col- 
lected from  a  variety  of  writers,  either  in  different 
languages,  or  under  the  disadvantage  of  translations, 
and  from  a  code  with  whose  provisions  even  profes- 
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sional  men  are  not  always  acquainted.  By  the  same  ism 
clause  of  the  constitution.  Congress  have  power  to 
punish  offences  against  the  law  of  nations,  and  yet  it 
would  hardly  be  deemed  a  fair  and  legitimate  exe»- 
cution  of  this  authorityi  to  declare,  that  all  offences 
against  the  law  of  nations,  without  defining  any  one 
of  them,  should  be  punished  with  death.  Such 
mode  of  legislation  b  but  badly  calculated  to  furnish 
that  precise  and  accurate  information  in  criminal 
casesj  which  it  is  the  duty,  and  ought  to  be  the  ob- 
ject, of  every  legislature  to  impart. 

Upon  the  whole,  my  opinion  is,  that  there  is  not  to 
be  found  in  the  act  that  definition  of  piracy  which 
the  constitution  requires,  and  that,  therefore,  judg- 
ment on  the  special  verdict  ought  to  be  rendered  for 
the  prisoner. 

Certificate.  This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit  Court 
of  the  United  States  for  the  district  of  Virginia,  and 
on  the  question  on  which  the  Judges  of  that  Court 
were  divided  in  opinion,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  Court  b  of  opinion, 
that  the  ofience  charged  in  the  indictment  in  this 
case,  and  found  by  the  jury  to  have  been  committed 
by  the  prisoner,  amounts  to  the  crime  of  piracy,  as 
defined  by  the  law  of  nations,  so  as  to  be  punishable 
under  the  act  of  Congress,  entitled,  ^^  an  act  to  pro- 
tect the  commerce  of  the  United  States,  and  punish 
the  crime  of  piracy."  All  which  is  ordered  to  be 
certified  to  the  Circuit  Court  for  the  district  of  Vir- 
ginia.* 

a  Fide  AppbndiZi  Note  IV.  for  the  new  act  of  Congress  on 
the  sobject  of  piracy,  passed  May  15,  1820. 
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(CoASTiTUTioM AL  ItAw,  and  Law  or  Nations.) 


The  United  States  v.  Furlong,  alias  Hobson. 

The  United  States  v.  The  Same. 

The  United  States  v.  The  Same. 

The  United  States  v.  The  Same. 

The  United  States  v.  Griffen  and  Brailsford. 

The  United  States  v.  Bowers  and  Mathews. 

The  United  States  v.  The  Same. 

Tbd  8ih  section  of  the  act  of  the  30th  of  April,  1790,  c.  36.  for  the 
puDishment  of  certain  crimes  against  the  United  States,  is  not 
repealed  by  the  act  of  the  3d  March,  1819,  c.  76.  to  protect  the 
commerce  of  the  United  States,  and  punish  the  crime  of  piracy. 

In  an  indictment  for  a  piratical  murder,  (under  the  act  of  the  30th 
of  April,  1790,)  c.  36.  s.  8.  it  is  not  necessary  that  it  should 
allege  the  prisoner  to  be  a  citizen  of  the  United  States,  nor  that  the 
•crime  was  committed  on  board  a  ressel  belonging  to  citizens  of  the 
United  States ;  but  it  is  sufficient  to  chaise  it  as  committed  from  on 
board  such  a  vessel,  by  a  mariner  sailing  oo  board  such  a  vessel. 

A  citizen  of  the  United  States,  fitting  out  a  vessel  in  a  port  of  the 
United  States,  in  order  to  cruise  against  a  power  in  amity  with  the 
United  States,  is  not  protected,  by  a  commission  from  a  belligerent, 
from  punishment  for  any*  offence  committed  agaimt  vettelt  of  Uu 
UnUtd  States. 

It  is  competent,  in  an  indictment  for  piracy,  for  the  juiy  to  find,  that  a 
vessel  within  a  marine  league  of  the  shore,  at  anchor,  in  an  open 
road  stead,  where  vessels  only  ride  under  shelter  of  the  land  at  a 
season  when  the  conne  of  the  winds  is  invariable,  is  upon  tk$  high 


The  words  *'  out  of  the  jurisdiction  of  any  particular  Siate;''^  in  the  act 
of  the  SOth  April,  1790,  c.  36.  s.  8.  must  be  construed  to  mean  out 
of  the  juriidictioQ  of  any  particular  State  of  the  Union. 

The  act  of  the  3d  of  March,  1819,  c.  76.  s.  5.  furnishes  a  sufficient 
definition  of  piracy ;  ^nd  it  is  defined  to  be  robb€ry  en  the  eeae. 
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A  Tcssol  loses  her  oational  character  by  assuming^  a  piratical  cliarac*        1890. 
tcr;  and  a  piracy  committed  by  a  forei^ocr,  from  od  board  such  a 
vessel,  upon  any  other  vessel  whatever,  is  punishable  under  the  8th 
section  of  the  act  o(  the  30th  of  April,  1790,  c.  36. 

Qo  an  indictment  fur  piracy,  the  jury  may  find  the  national  character 
of  a  vessel  upon  such  evidence  as  \?ill  satisfy  their  minds,  without  the 
certificate  of  registry,  or  other  documentary  evidence,  beingp  pro- 
duced, and  without  proof  of '.heir  havings  been  seen  on  board. 

On  an  indictment  for  piracy,  the  national  character  of  a  merchant  ves- 
sel of  the  United  Slates  may  be  proved  without  evidence  of  her  cer- 
tificate of  registry. 

Each  count  in  an  indictment  is  a  substantive  charge ;  and  if  the  find- 
ing of  the  jury  conform  to  any  one  of  the  counts,  which,  in  itself, 
will  support  the  verdict,  it  is  sufllcient,  and  judgment  may  be  given 
thereon. 

These  were  several  indicttDents  ia  the  Circuit 
Court  of  Georgia  and  South  Carolina.  The  follow- 
ing are  the  cases  as  stated  for  the  decision  of  this 
Court: 

The  United  States  v.  John  Furlong,  alias 

,, ',H0BS0N» 

The  prisoner  was  indicted  before  the  Circuit 
Court  of  Georgia,  for  the  piratical  murder  of  Thorns 
Sunlej,  on  the  act  of  Congress  of  the  30th  April, 
1790,  c.  36.  Verdict,  guilty.  The  offence  was 
committed  on  a  vessel  and  crew,  all  English.  The 
person  murdered  was  an  English  subject.  The  pi- 
ratical vessel  was  a  vessel  of  the  United  States,  and 
run  away  with  by  the  captain  and  crew.  The  pri- 
soner is  an  Irishman,  and  a  subject  of  the  king  of 
Great  Britain.  It  was  Inoved.  by  the  prisoner's 
counsel,  that  the  judgment  be  arrested  on  the  follow- 
ing grounds,  viz.  : 

Vol.  V.  9.4 
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1830.  1st.  Because  the  inclictinent  does  not  charge  the 

prisoner  as  a  citizen  of  the  United  States. 

2d.  Because  the  indictment  does  not  charge  the 
act,  as  committed  on  board  of  an  American  vessel^ 
but  charges  it  as  committed  on  board  of  a  foreign 
vessel,  or  vessel  of  owners  unknown. 

3d.  Because  the  8th  section  of  tt)e  act  of  30th 
April,  1790,  c.  36.  is  virtually  repealed  by  the  act 
of  3d  March,  1819,  c^  76.  to  protect  the  commerce  of 
the  United  States,  and  punish  the  crime  of  piracy. 

Upon  which  grounds,  the  judges  being  divided  in 
opinion,  at  the  request  of  the  counsel  for  the  pri- 
soner, it  was  ordered,  that  the  indictment  and  pro- 
ceedings thereon,  together  with  the  grounds  of  the 
defendant's  motion  in  arrest  of  judgment,  be  tran- 
scribed by  the  clerk  of  the  Circuit  Court,  and  certi- 
fied by  him,  under  the  seal  of  the  court,  and  sent  to 
this  Court,  for  their  decision. 

The  United  States  v. 'John  Furlong,  alias 

HOBSON. 

This  was  anpther  indictment  against  the  same 
prisoner,  before  the  same  Court,  on  the  act  of  Con- 
gress, of  the  SOth  of  April,  1790,  c.  36*  for  the  pi- 
ratical murder  of  David  May.  Verdict,  guilty.  The 
same  statement  appears  in  the  record,  as  in  tlie  case 
of  the  indictment  of  Furlong,  for  the  murder  of  Tho- 
mas Sunley. 


Digitized  by 


Google 


OF  THE  UNITED  STATES.  187 

1890* 


The  United  States  v.  John  Furlonq,  alias 

HOBSON. 

This  was  another  indictment  against  the  same 
prisoner,  before  the  same  Court,  on  the  act  of  the  Sd 
of  March,  1819,  c.  76.  for  the  piratical  seizure  of  an 
unknown  vessel.  Verdict,  guilty.  The  ofience  was 
committed  on  a  foreign  vessel,  by  a  foreigner,  from  a 
vessel  of  the  United  States,  which  had  been  run  away 
with  by  the  captain  and  crew.  It  was  moved  by  the 
prisoner's  counsel,  that  the  judgment  be  arrested  on 
the  ground  that,  as  the  constitutiop  of  the  United 
States  gives  the  power  to  Congress,  to  define  and  pu- 
nish the  crime  of  piracy,  it  is  necessary  that  Congress 
define  before  it  can  punish,  and  that  a  reference  to 
the  law  of  nations  is  not  such  a  definition  as  the  con- 
stitution requires.  Upon  which  ground,  the  Judges 
being  divided  in  opinion,  upon  request  of  counsel  for 
prisoner,  it  was  ordered,  that  the  indictment  and  pro- 
ceedings thereon,  together  with  the  ground  of  the 
defendant's  motion  in  arrest  of  judgment,  be  tran- 
scribed by  the  clerk  of  the  Circuit  Court,  and  cerlifi-. 
ed  by  him,  under  the  seal  of  the  Court,  and  sent 
to  this  Court  for  their  decision. 

The  United  States  v.  John  Fuhlong,  alias 

HoBSON. 

This  was  auother  indictment  against  the  same 
prisoner,  before  the  sa^me  Court,  on  the  act  of  the  30th 
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is^o.  of  April,  1 790,  c.  36.  for  a  piratical  robbery,  committed 
on  an  American  ship.  Verdict,  guilty.  The  offence 
was  committed  on  a  vessel  of  the  United  States,  from  a 
vessel  of  the  United  States,  which  had  been  run  away 
with  by  the  captain  and  crew.  The  prisoner  is  an 
English  subject.  It  was  moved  by  the  prisoner's  cpuvt- 
sel,  that  the  judgment  be  arrested,  on  tlie  ground,  that 
the  fith  section  of  the  act  of  30tli  of  April,  1790,c-36. 
on  which  the  indictmentis  founded,  is  virtually  repeal- 
ed by  the  act  of  the  od  of  March,  1819,  c.  76.  entitled, 
**  an  act  to  protect  the  commerce  of  the  United  States, 
and  punish  the  crime  of  piracy."  Upon  which  ground 
the  Judges  being  divided  in  opinion,  upon  the  request 
of  the  counsel  for  the  prisoner,  it  was  ordered,  that 
the  indictmc^nt  and  proceedings  thereon,  together  with 
^e  grounds  of  the-  (defendant's  motion  in  arrest  of 
judgment,  be  transcribed  by  the  clerk  of  the  Circuit 
Court,  and  certified  by  him,  under  the  seal  of  the 
Court,  and  sent  to  this  Court  for  their  decision. 

The  United  States  v.  Benjamin  Brailsford  and 
James  GRif^FEN. 

/  The  prisoners  were  indicted  b<*fore  the  Circuit 
Court  of  South  Carolina,  for  piracy  on  an  American 
ship,  under  the  act  of  Congress  of  the  8Qth  of  April, 
]  790j  c.  36.  The  Court  divided  on  the  follpwing 
questions : 

1st.  Whether  an  American  citizen,  fitting  put  a 
vessel  in  dn  American  port,  really  to  cruize  against  a 
power  at  peace  with  the  United  States,  is  protected 
by  a  commission  from  a  belligerent  from  punishment 
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for  any  oflfenc^  committed  by  him  against  vessels  of      imsa 
the. United  States.  "^f^^T^ 

U.  Statei 

2d.  Whether  it  is  competent  for  a  jury  to  find,  that     ^  t. 
a  vessel  within  a  marine  league  of  the  shore,  at  an- 
chor in  an  open  roadstead,  where  vessels  only  ride 
under  shelter  of  the  land  at  a  season  when  the  course 
of  the  winds  is  invariable,  is  upon  the  high  seas. 

3d.  Whether  the  words,  out  of  the  jurisdiction  of 
any  particular  State,  in  the  8th  section  of  the  act  of 
Congress,  of  the  30th  of  April,  1790,c.  36.  entitled,  an 
act  for  the  punishment  of  certain  crimes  against  the 
United  States,  must  lie  construed  to  mean,  out  of  the 
jurisdiction  of  any  particular  State  of  the  United 
States. 

4th.  Whether  the  said  8th  section  of  the  said  act 
is  virtually  repealed  by  the  5th  section  of  the  act  of 
Congress,  of  March  3d,  1819,  c.  76. 

5th.  Whether  the  said  5th  section  of  the  said  act 
of  March  3d,  1819,  c.  7(>.  furnishes  any,  and  what 
definition  of  the  crime  of  piracy. 

The  United  States  v.  David  Bowers  and  Henry 
Mathews. 

The  prisoners  were  indicted  before  the  Circuit 
Court  of  Georgia,  under  the  act  of  30th  of  April, 
1790,  c.  36.  for  a  piratical  jobbery  committed  on  an 
American  ship.  Verdict,  guilty.  The  prisoners 
Were  part  of  the  crew  of  the  Louisa  privateer,  who 
rose  upon  their  officers  in  October,  1818,  and  putting 
them  out  of  the  ship,  proceeded  on  a  piratical  cruize. 
The  Louis^  was  commissioned  by  the  republic  of 
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13120.  Buenos  Ayrei^,  and  commanded  by  Captain  Almeida. 
^uTsutes  There  is  no  proof  of  her  being  American  owned, 
p.  ^*  The  prisoners  are  American  feitizens,  and  the  piracy 
for  which  they  are  convicted,  was  committed  on  the 
ship  Asia,  bearing  the  American  flag.  The  captain 
asserted  himself  and  vessel  to  be  American ;  and  on 
her  stern  was  painted  ^^  New-York."  The  ship  Asia, 
at  the  time  of  the  robbery,  was  at  anchor  in  an  open 
roadstead,  at  the  Island  of  Bona  vista.  The  re^ster 
of  the  ship  Asia  was  not  produced  in  evidence.  Ver- 
dict, guilty. 

The  prisoner's  counsel  moved  that  thi)  judgment  be 
arrested  on  the  following  grounds,  viz. 

1st.  That  It  is  not  competent  to  prove  the  national 
character  of  an  American  vessel,  without  evidence 
of  her  register. 

2d.  It  is  not  competent  for  the  jury  to  find  that 
the  piracy  was  committed  on  the  high  seas,  when  ^ 
the  evidence  ascertained  the  Asia,  at  the  time  she 
was  boarded,  to  have  been  at  anchor  in  an  open  road- 
stead, at  the  island  of  Bonavista. 

dd.  That  the  prisoners  are  not  punishable  under 
the  Sth  section  of  the  actofdOth  of  April,  1790,  c.  36. 
entitled,  '^  An  act  for  the  punishment  of  certain  crimes 
against  the  United  States ;"  the  same  having  been 
virtually  repealed  by  the  act  of  1819,  c.  76.  to  protect 
the  commerce  of  the  United  States,  and  to  punish  the 
crime  of  piracy. 

4th.  That  there  are  two  counts  in  the  indictment, 
the  first  charging  the  offence  to  have  been  committed 
on  the  high  seas,  out  of  the  jurisdiction  of  any  par- 
ticular State ;  the  second,  charging  the  ofieqcc  to 
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have  been  committed  in  a  certain  haven,  near  the      i82o. 
island  of  Bonavista,  out  of  the  jurisdiction  of  any 
particular  State,  and  that  it  is  not  competent  for  a 
jury  to  find  a  general  verdict  of   guilty  on  both 
counts. 

Upon  which  grounds,  the  Judges  being  divided  in 
opinion,  it  was  ordered,  that  the  indictment  and  pro- 
ceedings thereoHi  together  with  the  grounds  of  the 
motion  in  arrest  of  judgment,  be  transcribed  by  the 
clerk  of  the  Circuit  Court,  and  certified  by  him,  un- 
der the  seal  of  the  Court,  and  sent  to  this  Court  for 
their  decision. 

The  United  States  v.  David  Bowers  and 
Henry  Mathews* 

The  prisoners  were  indicted  before  the  Circuit 
Court  of  Georgia,  under  the  act  of  the  30th  of  April, 
1790,  c.  36.  for  a  piratical  robbery  committed  ou  a 
ship,  the  property  of  British  subjects,  and  called  the 
Su-  Thomas  Hardy,  upon  the  high  seas.  'J^he  pri- 
soners were  citizens  of  the  United  States,  and  part 
of  the  crew  of  the  Louisa  privateer,  mentioned  in 
the  preceding  case.  The  prisoners  were  found  guilty, 
and  their  counsel  moved  that  the  judgment  be  ar- 
rested upon  the  following  grounds,  viz. : 

1st  That  the  act  of  the  30th  of  April,  1 790,  c  3G. 
eighth  section,  does  not  extend  to  piracy  committed 
by  the  crew  of  a  foreign  vessel  on  a  vessel  exclu- 
sively owned  by  persons  not  citizens  of  the  United 
States. 

2d-  That  the  eighth  section  of  the  act  of  the  SOrh 
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1820.      of  April,  1 790,  c.  36.  entitled,  "  an  act  for  the  punish 

^^^^^    ment  of  certain  crimes  against  the  United  States^'' 

▼•        has  been  virtually  repealed  by  the  act  of  the  3d  of 

March,  1819,  c.  76.  entitled,  "  an  act  to  protect  the 

commerce  of  the  United  States,  and  to  punish  the 

crime  of  piracy," 

Upon  which  grounds,  the  Judges  being  divided 
in  opinion,  it  was  ordered,  that  the  indictment  and 
proceedings  thereon,  together  with  the  grounds  of 
the  motion  in  arrest  of  judgment,  be  transcribed  by 
the  clerk  of  the  Circuit  Court,  and  certified  by  him, 
under  the  seal  of  the  Court,  and  sent  to  this  Court 
for  their  decision. 

Feb.  3i#r.  These  causes  were  argued  by  the  Attorney  Gene- 
ral  for  the  United  States,  and  by  Mr.  Webster  and 
Mr.  Winder^  for  the  prisoners.* 

Mhftkut.      Mr.  Justice  Johnson  delivered  the  opinion  of  the 
Court.     A  variety  of  questions  have  been  referred  to 
this  Court  in  these  cases,  and  in  the  decisions  to  be; 
certified  to  the  Circuit  Court,  it  will  be  necessary  to 
notice  each  question  in  every  case ;  but  in  the  opinion 
now  to  be  expressed,  the  whole  may  be  considered 
in  connexion,  as  they  all  depend  upon  the  construc- 
tion of  the  same  laws. 
JiiSdi  fr^;;!^      In  the  two  cases  of  Smith  and  Klintock,  it  has 
l?hich*'Ta*  been  already  adjudged,  that  the  8th  section  of  the 
n-Si  c\Z  act  of  1790  was  not  repealed  by  the  5th  section  ol 
tioj^  piraticmi.  that  of  1819,  and  that  the  decision  in  Palmer's  case 

ly,  IS  puiMsha- 

aitoT^nw*^  does  not  apply  to  the  case  of  a  crew,  whose  conduct 

3&,    whatever 

u^ the  orij^r.  ^  Thesobstaoce  of  their  arguments  will  be  found  in  tlie 
chlrmcter*'*^f  P^^^®^*"?  ^^^^  •f  ^^^  United  States  v.  Klintock.  ant^.  p.  141 , 
foch     Tciiei.  aad  the  United  States  v.  Smith,  ante,  p.  1  n?^ 
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is  such  as  to  set  at  nought  the  idea  of  thus  acting  un-  loso. 
der  allegiance  to  any  acknowledged  power.  From 
which  it  follows,  that  when  embarked  on  a  piratical 
cruize,  every  individual  becomes  equally  punishable 
under  the  law  of  1790,  whatever  may  be  his  national 
character,  or  whatever  may  have  been  that  of  the 
vessel  in  which  he  sailed,  or  of  the  vessel  attacked* 

This  decision  furnbhes  an  answer  to  all  those 
questions  made  in  the  above  cases,  which  are  found- 
ed on  distinctions  in  the  national  character  of  the 
prisoner,  or  in  that  of  the  vessels,  in  relation  to  the 
piracies  committed  by  the  crew  of  the  Louisa.  The 
moment  that  ship  was  taken  from  her  officers,  and 
"proceeded  on  a  piratical  cruize,  the  crew  lost  all 
claim  to  national  character,  and  whether  citizens  or 
foreigners,  became  equally  punishable  under  the  act 
of  1790.  It  also  furnishes  an  answer  to  all  the  ex- 
ceptions taken  in  the  case  of  pirary  charged  against 
Furlong.  For  whatever  the  Court  might  have 
thought  on  the  effect  of  the  act  of  1819,  he  would 
have  been  still  punishable  under  the  act  of  1790. 
The  indictment  against  him  is  general,  against  the 
form  of  the  statute  in  such  case  made  and  provided, 
and  ii  matters  not  that  his  offence  was  committed 
su'bsequent  to  passing  the  act  of  1819,  since  the 
other  act  still  remaii>s  in  force,  and  reaches  his  case. 

It  would  seem  to  be  unnecessary  to  go  further  in 
the  cases  against  Furlong,  as  this  conclusion  decides 
his  fate ;  but  this  Court  cannot  foresee  ho;v  far  it 
may  be  necessary  to  the  administration  of  justice, 
against  accessories  or  otherwise,  that  the  question  in 
the  cases  of  murder  should  also  be  decided. 

Vol.  V  25 
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1820.  The  question  whether  murder  committed  at  sea 

on  board  a  foreign  vessel  be  punishable  by  the  laws 
of  the  United  States,  if  committed  by  a  foreigner 
upon  a  foreigner,  is  one  which  involves  a  variety  of 
considerations,  and  which,  in  the  two  cases  before  us, 
is  presented  under  an  obvious  distinction ;  on  the 
one  indictment  it  appears  as  having  been  committed 
simply  on  board  the  Anne  of  Scarborough,  a  foreign 
vessel,  by  a  foreigner  upon  a  foreigner ;  on  the  other, 
as  committed  on  board  the  Anne  of  Scarborough, 
from  an  American  vessel  by  a  mariner  of  the  Ameri- 
can vessel.     It  is  obvious  that  neither  case  comes 
within  the  express  words  of  the  decision  in  Palmer's 
case.     And  with  regard  to  the  case  in  which  the 
American  vessel  is  brought  in  view,  there  can  exist 
but  one  difficulty. 
of5^*uni'ted      No  difference  can  be  supposed  to  exist  between 
nlldkikT ©ra  ^h®  ^^se  of  a  murder  committed  on  the  seas  by 
witted^oo'^X.  weans  of  a  gun  discharged  from  a  vessel^  and  by 
« ^velSS  ''b?-  means  of  a  boat's-crew  despatched  for  that  purpose, 
ij!^tafe8?bv  a  as  Wds  actually  the  case  here.     And  as  to  the  right 
i^Va^boJd  of  the  United  States  to  punish  all  offences  committed 

t)rftuch  veweU  1,1.  1       •  ' , 

upon  another  qh  or  from  on  board  their  own  vessels,  it  cannot  be 
^"rd^n'^eSLt  ^owbted,  nor  has  it  been  doubted  that  the  act  of 
1 790  extends  to  such  offences  .when  committed  on 
the  seas.  But,  we  have  decided,  that  in  becoming  a 
pirate,  the  Mary  of  Mobile,  from  which  the  prisoner 
committed  this  offence^  lost  her  national  character. 
Gould  she  then  be  denominated  an  American  ves- 
sel ? 

We  are  of  opinion,  that  the  question  is  immaterial; 
for,  whether  asvan  American  or  a  pirate  ship,  the  of- 
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fence  committed  from  her  was  equally  punishable,  i^o^ 
and  the  words  of  the  act  extend  to  her  in  both  cha-* 
racters.  But  if  it  were  necessary  to  decide  the  ques- 
tion, we  should  find  no  difficulty  in  maintaining,  that 
no  man  shall,  by  crime,  put  off  an  incident  to  his  si- 
tuation which  subjects  him  to  punishment.  A  claim 
to  protection  may  be  forfeited  by  the  loss  of  national 
character,  where  no  rights  are  acquired,  or  immunity 
produced  by  that  cause.  The  other  case  presents  a  The  Courts^ 
question  of  more  difficulty.     It  includes  the  case  of  StetMi»r«iiot 

*  •'  joriidictioa  of 

a  murder  committed  by  one  of  a  crew  upon  another,  »mardercom"- 


on  board  a  foreign  iressel  on  the  high  seas.  The  pri-  ^^'  £ 
soner  is  a  British  subject,  the  deceased  was  the  same,  C^iS^^b^ 
and  the  ship  also  British.  ^eh'"*"  '•^ 

This,  though  not  in  all  its  circumstances  the  same, 
is  in  principle  precisely  that  of  the  United  States  v. 
Palmer.  The  only  diffisrence  is,  that'  the  case  of 
Palmer  supposes  the  prisoner  and  the  deceased  to 
belong  to  different  vessels,  and  the  certificate  of  the 
Court  would  seem  to  cover  the  case  of  an  American 
as  well  as  a  foreigner,  who  commits  an  offence  on 
board  a  foreign  vessel. 

So  far  as  relates  to  the  point  now  under  consid/B- 
ration,  I  have  no  objection  to  accede  to  the  decision 
itf  the  case  of  Palmer.  I  did  not  unite  in  the  opinion 
of  the  Court  in  that  case,  on  this  point,  because  I 
thought  it  was  carried  too  far  in  being  extended  to 
piraey  asf  well  as  murder^  and  to  American  citizens  as 
well  as  foreigners.  To  me  it  appears,  that  the  only 
fiadr  deduction  from  the  obvious  want  of  precision  in 
language  and  in  thought,  discoverable  in  the  act  of 
1 790,  and  insisted  on  in  the  case  of  Palmer,  is,  that  in 
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1820.  construmgit  wc  should  tedt  each  case  by  a  reference 
u.  states  ^^  ^^®  punishing  powers  of  the  body  that  enacted  it. 
The  reasonable  presumption  is,  that  the  legislature 
intended  to  legislate  only  on  cases  within  the  scope 
of  that  power :  and  general  words  made  use  of  in 
that  law,  ought  not,  in  my  opinion,  to  be  restricted 
so  as  to  exclude  any  cases  within  their  natural  mean- 
ing. As  far  as  those  powers  extended,  it  is  reasona- 
ble to  conclude,  that  Congress  intended  to  legislate, 
unless  their  express  language  shall  preclude  that 
conclusion. 

It  is  true,  that  the  8rh  section  declares  murder  as 
well  as  robbery  to  be  piracy;  but,  in  my  view,  if  any 
thing  is  to  be  inferred  from  this  association,  it  is  only 
that  they  meant  to  assert  the  right  of  punishing  mur- 
der to  the  same  extent  thatjhey  possessed  the  right 
of  punishing  piracy ;  which  would  be  carrying  the 
construction  beyond  what  I  contend  for.  The  con- 
trary conclusion,  viz.  that  they  meant  to  limit  the 
cases  of  piracy  made  punishable  under  that  act,  to 
the  cases  in  which  they  might,  upon  principle^  punish 
murder,  is  rebutted  by  the  generality  of  the  terms 
used ;  and  it  wouIcT  seem  that,  with  this  object  in 
riew,  they  ought  to  have  taken  the  contrary  course, 
And  dechvQd  piracy  to  be  murder. 

It  is  obvious  that  the  penman  who  drafted  the 
section  under  consideration,  acted  from  an  indistinct 
view  of  the  divisions  of  his  subject.  He  has  blend- 
ed all  crimes  punishable  under  the  admiralty  juris- 
diction in  the  general  term  of  piracy.  But  there 
exist  well-known  distinctions  between  the  crimes 
of  piracy  and  murder,  both  as  to  constituents  and 
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incidents.     Robbery  on  the  seas  is  considered  as      isso. 
an  offence  within  the  criminal  jurisdiction  of  all  na- 


U.  States 


Piittes. 


tions.  It  is  against  all,  and  punished  by  all ;  and  there  ^  t. 
can  be  no  doubt  that  the  plea  of  autrefois  acquit 
would  be  good  in  any  civilized  State,  though  resting 
on  a  prosecution  instituted  in  the  Courts  of  any  other 
civilized  State.  Not  so  with  the  crime  of  murder. 
It  is  an  offence  too  abhorrent  to  the  feelings  of  man,  to 
have  made  it  necessary  that  it  also  shotild  have  been 
brought  within  this  universal  jurisdiction.  And 
hence,  punishing  it  when  committed  within  the  ju- 
risdiction, or,  (what  is  the  same  thing,)  in  the  vessel 
of  another  nation,  has  not  been  acknowledged  as  a 
right,  much  less  an  obligation.  It  is  punishable  un- 
der the  laws  of  each  State,  and  I  am  inclined  to 
think  that  an  acquittal  in  this  case  would  not  have 
been  a  good  plea  in  a  Court  of  Great  Britain.  Test- 
ing  my  construction  of  this  section,  therefore,  by  the 
rule  that  I  have  assumed,  I  am  Jed  to  the  conclusion, 
that  it  does  not  extend  the  punishment  for  murder  to 
the  case  of  that  offence  committed  by  a  foreigner 
upon  a  foreigner  in  a  foreign  ship.  But  otherwise 
as  to  piracy,  for  that  is  a  crime  within  the  acknow* 
ledged  reach  of  the  punishing  power  of  Congress. 
ki  to  our  own  citizens,  I  see  no  reason  why  they 
should  be  exempted  from  the  operation  of  the  laws 
of  the  coimtry,  even  though  in  foreign  service.  Their 
subjection  to  those  laws  follows  them  every  where  y 
in  our  own  Courts  they  are  secured  by  the  consti- 
tution from  being  twice  put  in  Jeopardy  of  life  or 
member,  and  if  they  are  also  made  amenable  to  the 
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i8iw>.      laws  of  another  State,  it  rs  the  result  of  their  ow<i 
act  in  subjecting  themselves  to  those  laws. 

Nor  is  it  any  objection  to  this  opinion,  that  the  law 
declares  murder  to  be  piracy.  These  are  things  so 
essentially  different  in  their  nature,  that  not  even  the 
omnipotence  of  legislative  power  can  confound  or 
identify  them.  Had  Congress,  in  this  instance,  de^ 
clared  piracy  to  be  murder,  the  absurdity  would  have 
been  felt  and  acknowledged ;  yety  with  a  view  to 
the  exercise  of  jurisdiction,  it  would  have  been  more 
defensible  than  the  reverse,  for,  in  one  case  it  would 
restrict  the  acknowledged  scope  of  its  legitimate 
powers,  in  the  other  extend  it.  If  by  calling  mur- 
der piracy^  it  might  assert  a  jurisdiction  over  that 
offence  committed  by  a  foreigner  in  a  foreign  vessel, 
what  offence  might  not  be  brought  within  their 
power  by  the  same  device  ?  The  most  offensive  in- 
terference with  the  governments  of  other  nations 
might  be  defended  on  the  precedent.  Upon  the 
whole,  I  am  satisfied  that  Congress  neither  intended 
to  punish  murder  in  eases  with  which  they  had  no 
right  to  interfere,  nor  leave  unpunished  the  crime  of 
piracy  in  any  cases  in  which  they  might  punish  it : 
and  this  view  of  the  subject  appears  to  me  to  furnish 
the  only  sufficient  key  to  the  construction  of  the  8th 
section  of  the  act  of  1790. 

As  to  piracy,  since  the  decision  that  a  vessel,  by 
assuming  a  piratical  character,  is  no  longer  included 
in  the  description  of  a  foreign  vessel,  no  case  of  dif- 
ficulty can  occur,  unless  the  piracy  be  committed  by 
the  crew  of  a  foreign  vessel  upon  their  own  vessel, 
or  by  persons  issu'mg  immediately  from  shore.     If 
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sueb  cases  occur  under  the  act  of  1790,  I  shall  re-  1820. 
spectfuUy  solicit  a  revision  of  Palmer's  case,  if  it  be 
considered  as  including  those  cases.  And  shall  do 
the  same  in  the  case  of  murder  committed  by  an 
American  in  a  foreign  ship,  if  it  ever  occur ;  under 
the  belief  that  it  never  could  have  been  the  intention 
of  Congress  that  such  an  offender  should  find  this 
country  a  secure  assylum  to  him. 

There  are  a  few  minor  points  presented  in  these 
cases,  which  it  is  necessary  to  notice. 

It  was  moved  in  favour  of  the  prisoners,  that  the  ititnoinw^ 
only  lecal  testimony  of  the  character  of  the  ships  ^uce     dS^ 
plundered,  must  have  relation  to  their  register,  or  ^^^'^y"**';^'' 
rather,  to  the  documentary  papers  which  establish  SSS*<Ifa  v^" 
their  national  character.    But  this  we  think  wholly  Si'uSSnt"  for 
indefensible.  It  is  obvious,  that  such  testimony  might  ^*"^^^' 
be  suppressed  in  various  ways  by  the  aggressors. 
Nor  is  it  at  ail  decisive  of  the  real  ownership  of  a 
vessel.    Our  laws  recognize  the  possibility  of  the  re- 
gister's existing  in  the  name  of  one,  whilst  the  pro- 
perty is  really  in  another  person.     The  laws  that  re- 
quire such  documents  to  be  on  board  a  vessel,  have 
relation  to  financial,  commercial,  or  inter-national 
objects,  but  are  not  decisive  or  necessary  in  a  prose- 
cution for  this  offence.     Property  or  character  is  a 
matter  in  paiSy  and  so  to  be  established.     However, 
it  is  unnecessary  to  examine  the  question  farther,  as 
we  have  decided,  that  the  national  character  of  the 
vessels  plundered  was,  in  these  cases,  wholly  immate- 
rial to  the  crime. 

It  was  also  moved,  in  two  of  the  cases  of  piracy, 
that  as  the  offences  charged  were  coipmitted  on  ves- 
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1820.  sels  then  lying  at  anchor  near  the  shore  of  the  islands 
of  Ma  JO  and  Bonavista,  in  a  road,  and  within  a  ma- 
rine league  of  the  shore,  the  prisoners  could  not  be 
convicted : 

h  Because  the  words,  ^'  out  of  the  jurisdiction  of 
any  particular  State,''  in  the  8th  section  of  the  act 
ori790,  includes  foreign,  as  well  as  domestic  States. 
2.  Because  a  vessel  at  anchor  in  a  road,  is  not  a 
vessel  on  the  high  seas,  as  charged  in  the  indict- 
ment. 
"cKoftL?]!?'      ^^  ^^^  ^^^  point,  we  think  it  obvious,  that  out  of 
^^^cuu/  ^^y  po^Tiicudar  Staie^  must  be  construed  to  mean 
fc'tlJr'iSofJ!  **  out  of  any  one  of  the  United  States J^    By  exam- 
toVef^?Miiyto  ining  the  context^  it  will  be  seen,  that  particular  State 
sukJ*l/^tlm  is  uniformly  used  in  contradistinction  to  United  States. 
For  what  reason,  it  is  not  easy  to  imagine ;  but  it  is 
obvious,  that  the  only  piracies  omitted  to  be  punish- 
ed by  that  act,  are  land  piracies,  and  piracies  com- 
mitted in  our  waters. 
A  vessel  lying      Ou  the  sccoud  poiuty  WO  are  of  opinion,  that  a  ves- 
T^dstead  ^nI  sel  in  an  open  road  may  well  be  found  by  a  jury  to 

foreign    coun-  *  /  y       ^      ^ 

t&  hi  h  ^C  ^®  ^^  ^^  ^®^^'  '^  ^^  historically^  known,  that  in  pro- 
oflm*?.  aa!  secuting  trade  with  many  places,  vessels  lie  at  an- 
^'  ^  chor  in  open  situations,  (and  especially  where  the 

trade  winds  blow)  under  the  lee  of  the  land.  Such 
vessels  are  neither  in  a  river,  haven,  basin  or  bay,  and 
are  no  where,  unless  it  be  on  the  seas.  Being  at  anchor 
is  immaterial,  for  this  might  happen  in  a  thousand 
places  in  the  open  ocean,  as  on  the  Banks  of  New- 
foundland. Nor  can  it  be  objected  that  it  was 
within  the  jurisdictional  limits  of  a  foreign  State : 
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for,  those  limits,  though  neutral  to  war,  are  not  neu-      ism 
tral  to  crimes*  uTsutw 

It  was  also  moved,  in  the  same  cases,  that  as  there     jkJ^ 
were  two  counts  in  the  indictment,  the  one  charging  ^^^  coantin 
the  offences  as  committed  on  the  high  seas,  the  other  uT  a'^dl?^^^ 
in  a  haven,  basin  or  bay,  a  general  verdict  of  guilty  ch^fl^dir 
could  not  be  sustained  on  account  of  repugnancy  coafomitoanj 
and  inconsistency,  as  both  facts  could  not  be  true.  ?*^{J;,f^'jjv,^ 
But,  on  this,  it  is  only  necessary  to  remark,  that  each  jjpj^  ^^ 
count  is  a  distinct  substantive  charge.     Internal  re-  «^»«"*- 
pugnancy  in  any  one  is  a  good  exception,  but  non 
constat  as  to  the  whole,  taken  severally,  but  each 
may  be  for  a  distinct  offence. 

There  is,  finally,  another  question  certified  to  this    a  citkeo  of 
Court,  in  one  of  the  cases  which  arose  under  the  fiw'ns^out  i 

*  vetsel  in  a  port 

captures  made  by  the  Louisa.  It  is,  whether  an  gf^^Ui*  ^"'^ 
American  citizen,  fitting  out  a  vessel  in  an  American  .""wtreT*"!!! 
port,  really  to  cruize  against  a  power  at  peace  with  ulSitLTsut^. 
the  United  States,  is  protected  by  a  commission  from  LVby  JrTiS^' 
a  power  belligerent  as  to  the  power  against  which  fi^'^^u^ish- 
he  undertakes  to  cruize,  from  offences  committed  by  Xnce^'^c^^ 
him  against  the  United  States  r  yenei;  of  tho 

^  ,  ,  United  Slalot. 

It  will  be  seen,  that  the  object  of  this  question  is 
to  bring  the  whole  crew  of  the  Louisa  under  the 
immunities  which  it  is  supposed  Almeida  might  have 
claimed  by  virtue  of  his  commission.  But,  having 
decided  that  the  vessel  and  crew  had  forfeited  all 
pretensions  to  national  or  belligerent  character,  this 
question  is  anticipated.  Yet,  lest  the  ingenious  views 
on  this  point,  presented  to  the  Court  by  one  of  the 
gentlemen  who  argued  it,  should  tempt  the  unwary 
into  practices  that  may  be  fatal  to  them,  we  think  \% 
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1820.  proper  to  remark,  that  in  Klintock's  case  it  has  been 
decided,  that  a  belligerent  character  may  be  put  off, 
and  a  piratical  one  assumed,  even  under  the  most  un- 
questionable commission.  And  if  the  laws  of  the 
United  States  declare  those  acts  piracy  in  a  citizen, 
when  committed  on  a  citizen,  which  would  be  only 
belligerent  acts  when  committed  on  others,  there  can 
be  no  reason  why  such  laws  should  bot  be  enforced. 
For  this  purpose  the  9th  section  of  the  act  of  1790 
appears  to  have  been  passed.  And  it  would  be  diffi- 
cult to  induce  this  Court  to  render  null  the  provisions 
of  that  clause,  by  deciding  either  that  one  who  takes 
a  commission  under  a  foreign  power,  can  no  longer  be 
deemed  a  citizen,  or  that  all  acts  committed  under 
such  a  commission,  must  be  adjudged  belligerent,  and 
not  piratical  acts. 

The  United  States  v.  John  Furlong,  aliae 
John  Hobson. 

Certificate. — ^This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Georgia,  and 
on  the  question  on  which  the  Judges  of  that  Court 
were  divided  in  opinion,  and  was  argued  by  counsel 
On  consideration  whereof,  this  Court  is  of  opinion, 
that  the  8th  section  of  the  act  of  the  30th  of  April, 
1790,  on  which  the  indictment  is  founded,  is  not  re- 
pealed by  the  act  of  the  3d  of  March,  1819,  enti- 
tled, *'  an  act  to  protect  the  commerce  of  the 
United  States,  and  to  punish  the  crime  of  piracy.'- 
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The  United  States  v.  John  Furlong,  alias 
John  Hobson. 

Certificate. — ^This  cause  came  on  tp  be  heard  oa 
the  transcript  of  the  record  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Georgia,  and 
on  the  questions  on  which  the  Judges  of  that  Court 
were  divided  in  opinion,  and^was  argued  bj  counsel. 
On  consideration  whereof,  this  Court  is  of  opinion, 
as  to  the  first  and  second  questions  stated  by  said 
Circuit  Court,  that  it  was  not  necessary  the  indict- 
ment should  charge  the  prisoner  as  a  citizen  of  the 
United  States,  nor  the  crime  as  committed  on  board 
an  American  vessel,  inasmuch  as  it  charges  it  to  have 
been  committed  from  on  board  an  American  vessel, 
by  a  mariner  sailing  on  board  an  American  vessel. 
And  as  to  the  third  question.  That  the  act  of  the 
SOthof  April,  1 790,  is  not  virtually  repealed  by  the  act 
of  theSd  of  March,  1819,  entitled,  ^^  an  act  to  pro- 
tect the  commerce  of  the  United  States,  and  punish 
the  crime  of  piracy." 

The  United  States  y.  Griffen  and  Brailsford. 

Certificate.— This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the.  Circuit  Court 
of  the  United  States  for  the  District  of  South  Ca- 
rolina, and  on  the  questions  on  which  the  Judges  of 
that  Court  were  divided  in  opinion,  and  was  argued 
by  counsd.    On  consideration  whereof,  this  Coint 
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1820.  is  of  opinion)  1.  Thatan  American  citizen  fitting  out 
a  vessel  in  an  American  port,  really  to  cruize  against 
a  power  at  peace  with  the  United  States,  is  not  pro- 
tected by  a  commission  from  a  belligerent  from  pu- 
nishment for  any  offence  committed  by  him  against 
vessels  of  the  United  States. 

2.  It  is  competent  for  a  jury  to  find  that  a  vessel 
within  a  marine  league  of  the  shore,  at  anchor  in  an 
open  roadstead  where  vessels  only  ride  under  the  shel- 
ter of  the  land,  at  a  season  when  the  course  of  the 
winds  is  invariable,  is  upon  the  high  seas. 

3.  That  the  words,  out  of  the  jurisdiction  of  any 
particular  State,  in  the  8th  section  of  the  act  of  Con- 
gress of  the  30th  of  April,  1790,  entitled,  ^*  an  act 
for  the  punishment  of  certain  crimes  against  the 
United  States,"  must  be  construed  to  mean,  out  of 
the  jurisdiction  ofany  particular  State  of  the  United 
States. 

4.  That  the  8th  section  of  the  act  of  the  SOth  of 
April,  1790,  entitled,  ^^an  act  for  the  punishment  of 
certain  crimes  against  the  United  States,''  is  not 
repealed  by  the  8th  section  of  the  act  of  the  3d  of 
March,  1819,  entitled,  ^^  an  act  to  protect  the  com- 
merce of  the  United  States,  and  to  punish  the  crime 
of  piracy." 

5.  That  the  5th  section  of  the  act  of  the  3d  of 
March,  1819,  furnishes  a  sufficient  definition  of  pi- 
racy, and  that  it  is  defined  "  robbery  on  the  seas." 

6.  That  considering  this  question,  with  reference 
to  the  case  stated,  the  8th  section  of  the  act  of  1790 
comprises  the  case  of  piracy  committed  by  a  fo- 
reigner in  a  foreign  vessel  upon  any  vessel,  so  as  to 


Digitized  by 


Google 


or  THE  UNITED  STATES.  205 

make  him  punishable  with  death,  in  as  much  as       leso. 
both  vessel  and  crew  no  longer  retained  any  preten- 
tion to  national  character  after  assuming  that  of  a 
pirate. 

7.  That  the  national  character  of  a  vessel  is  a 
fact  which  a  jury  may  find  upon  such  evidence  as 
will  satisfy  their  minds,  without  production  of  the 
register,  or  proof  of  its  having  been  on  board  of  her. 

8.  That  the  8th  question  is  answered  in  the  an* 
swer  given  to  the  fourth  question. 

The  United  States  v.  David  Bowers  and 
Henry  Mathews. 

Certificate. — This  eause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit  Court 
of  the  United  States,  for  the  District  of  Georgia, 
and  on  the  questions  on  which  the  Judges  of  that 
Court  were  divided  in  opinion,  and  was  argued  by 
counsel.  On  consideration  whereof,  this  Court  is 
of  opinion,  1.  That  the  act  of  the  dOth  of  April, 
1790,  entitled,  &c.  section  8th,  does  extend  to  pi- 
racy committed  by  the  crew  of  a  foreign  vessel  on 
a  vessel  exclusively  owned  by  persons  not  citizens 
of  the  United  States,  in  the  case  of  these  prisoners, 
in  which  it  appears  that  the  crew  assumed  the  cha- 
racter of  pirates,  whereby  they  lost  all  claim  to  na- 
tional character  or  protection. 

2.  That  the  8th  section  of  the  act  of  the  30th  of 
April,  1790,  entitled,  &c.  has  not  been  repealed  by  the 
8th  section  of  the  act  of  March  3, 1 819,  entitled,  &c. 
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The  United  States  v.  David  Bowers  and 
Henry  Mathews. 

Certificate. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  arecord  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Georgia,  and 
on  the  questions  on  which  the  Judges  of  that  Court 
were  divided  in  opinion,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  Court  is  of  opinion, 
1.  That  it  is  competent  to  prove  the  national  charac- 
ter of  an  American  vessel  without  evidence  of  her 
register. 

2.  That  it  is  competent  for  the  jury  to  find  that 
the  piracy  was  committed  on  the  high  seas,  upon  evi- 
dence that  the  Asia,  at  the  time  she  was  boarded,  was 
at  anchor  in  an  open  roadstead  at  the  island  of  Bona- 
vista. 

3.  That  the  8th  section  of  the  act  of  the  30th  of 
April,  1790,  entitled,  &c.  is  not  repealed  by  the  8th 
section  of  the  act  of  March  3,  1819,  entitled,  &c. 

4.  That  each  count  in  an  indictment  is  a  substan- 
tive charge,  and  if  the  finding  conform  to  any  one  of 
them  which  in  itself  will  support  the  verdict,  it  is 
sufficient  to  give  judgment. 


Digitized  by 


Google 


OF  THE  UNITED  STATES. 
(Chanckrt  and  Locai.  Law  ) 

Stevenson's  Heirs  v.  Sullivant. 

Prerious  to  the  year  1775,  H.  S.  of  Vti^^oia,  cohabited  with  A.  W.» 
and  had  by  her  the  appellaotSy  whom  he  recognized  as  hin  children* 
In  July,  1775,  he  made  his  wiU,  which  was  duly  proved  after  his 
(decease,  in  which  he  described  them  as  the  children  of  himself;  and 
of  his  wife  A.,  and  devised  the  whole  of  his  property  to  them  and 
their  mother.  lo  June,  1776,  he  was  appointed  a  colonel  in  the 
Viflg^inia  line,  upon  the  continental  establishment,  and  died  in  the 
service,  having  in  July,  1776,  intermarried  with  the  mother,  and  died 
leaving  her  pregnant  with  a  child,  who  was  afterwards  bom,  and 
named  R.  S.  After  the  death  of  H.  S.,  and  the  birth  of  his  posthu- 
mous son,  a  warrant  for  a  tract  of  military  lands  was  granted  by  the 
State  of  Virginia  to  the  posthumous  son,  R.  S.,  who  died  in  1796,  in 
his  minority,  without  wife  or  children,  and  without  having  located  or 
disposed  of  the  warrant  His  mother  also  died  before  1796.  Heid^ 
Ihat  the  children  of  H.  S.  were  not  entitled  to  the  lands,  as  devisees 
finder  his  will,  mider  the  act  of  Assembly ;  nor  did  the  will  so  far 
operate,  as  to  render  them  capable  of  taking  under  the  act,  as  being 
named  his  leg^  representatives  in  the  will. 

The  appellants  were  not  legitimated  by  the  marriage  of  H.  S.  with 
their  mother,  and  his  recognition  of  them  as  his  children,  under  the 
19th  section  of  the  act  of  descents  of  Vii^ginia,  of  1785,  which  took 
effect  on  the  Ist  of  January,  1787. 

The  appellants  were  not,  as  illegitimate  children  of  H.  S.  and  A.  W., 
capable  of  inheriting  fimn  It  S.  under  the  act  of  descents  of  Vir- 
ginia. 

Appeal  from  the  Circuit  Court  of  Ohio.  This 
was  a  suit  in  Chancelry,  sind  the  case  upon  the  facts 
admitted  by  the  parties,  was  as  follows:  Previous 
to  the  year  1775,  Hugh  Stephenson,  of  Virginia, 
lived  and  cohabited  with  Ann  Whaley,  and  had  by 
her  the  appellants  in  this  causie,  whom  he  recognized 
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leto.  as  bis  children.  la  Jqly,  1775,  he  made  his  will, 
Sto^eiMon*!  ^^  which  he  described  the  appellants  as  the  children 
Hein  of  himself,  and  of  his  wife  Ann,  and  devisecf.  the 
SnUiTant  whole  of  his  property  to  them,  and  to  their  mother. 
In  July,  1776,  he  intermarried  with  the  said  Ann 
Whaley,  and  died  the  succeeding  month,  leaving  her 
pregnant  with  a  child,  which  was  afterwards  bom, 
and  was  named  Richard.  The  will  was  duly  proved 
after  the  death  of  the  testator.  In  June,  1776,  the 
testator  was  appointed  a  colonel  in  the  Virginia  line, 
upon  continental  establishment,  and  died  in  the  ser- 
vice. After  his  death,  and  the  birth  of  Richard,  a 
warrant  for  6,666  and  two-thirds  acres  of  military 
lands,  was  granted  by  the  State  of  Virginia  to  the 
said  Richard,  who  died  in  the  year  1796,  in  his  mi- 
nority, without  wife  or  children,  and  without  having 
located  or  disposed  of  the  above  warrant.  His  mo- 
ther also  died  before  the  year  1796.  The  defendant 
claimed  the  land  in  controversy  under  John  Stephen- 
son, the  elder  paternal  uncle  of  Richard;  and  the 
appellants  having  filed  their  bill  in  the  Court  below 
to  recover  the  premises  in  question,  the  same  was 
dismissed,  and  the  cause  was  brought  by  appeal  to 
this  Court. 

Fe6.  181^  Mr.  Brushj  for  the  appellants,  stated,  that  the  ap- 
pellants insisted,  that,  as  representatives  of  their  fa- 
ther, Hugh,  the  vvarrant  in  question  ought  to  have  is- 
sued to  them.  All  the  laws  of  Virginia,  granting 
military  land  bounties,  were  passed  after  the  death  of 
Hugh  Stephenson.  The  act  which  extends  the 
bounty  to  those  who  had  died  before  any  bounty  was 
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provided,  is  that  under  wliich  the  warrant  issued.  It  1820. 
assigns  the  bounty  to  the  **  legal  representatives^^  of  ste^I^I^ 
the  person  upon  account  of  whose  services  it  was  ^®*" 
granted.  We  maintain,  that  the  term,  representa^  SuiiiTaatt 
tives^  is  used  purposely  not  to  exclude  the  heir,  but  to 
embrace  others  than  the  legal  heir,  under  the  then 
existing  laws.  It  never  could  be  intended  to  give  a 
bounty  to  elder  brothers  and  uncles,  who  might  be  in 
arms  against  the  country ;  but  to  the  immediate  ob- 
jects of  the  soldier's  attention  and  care,  whom,  by 
his  will,  he  had  appointed  to  represent  him,  or  to 
that  class  of  relatives,  among  whom  personal  pro* 
perty  was  distributed  by  the  statute  of  distributions; 
certainly  more  just  and  liberal  in  its  provisions,  than 
the  feudal  course  of  descents,  by  which  real  estate 
was  cast  on  the  eldest  male  relative  in  a  collateral 
line.  But,  waving  this  point,  the  complainants  main- 
tain that  they  are  heirs  at  law  of  Richard  Stephen- 
son. And  th^y  maintain  this  upon  two  grounds. 
First.  By  the  Virginia  law,  regulating  the  course  of 
descents,  passed  in  1785,  they  were  legitimated; 
Second.  By  the  same  law,  as  bastards,  they  were 
made  capable  of  inheriting  to  their  deceased  brother, 
on  the  part  of  the  mother. 

1.  The  ancestor  of  Richard  never  had  any  interest 
in  the  subject  that  constitutes  the  estate.  It  is  a  gra- 
tuity given  to  bis  representative,  wlio  most  clearly 
took  as  a  purchaser,  and  the  estate  he  held,  upon  his 
decease,  passed  to  his  heirs  generally,  without  refe- 
rence to  the  channel  thrcjgh  which  he  derived  it.  The 
estate  originated  under  the  laws  of  Virginia.  The 
parties  resided  in  Virginia,  until  the  establishment  of 
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1820.  the  State  of  Kentucky,  where  Richard  died.  The 
i^J^^^JI^^  descent  was  cast,  either  ufider  the  laws  of  Virginia, 

Heira  or  Kentuckj ;  and,  in  this  respect,  they  are  the  same. 
SaiiivaDt  The  act  of  1785,  provides,  that  ^^  where  a  man 
haying  by  a  woman  one  or  more  children,  shall  af- 
ierwards  intermarry  with  such  woman,  such  child  or 
children,  if  recognized  by  him,  shall  thereby  be  le- 
gitiiuated."  In  the  case  of  Rice  v.  EfTord,'  and  in 
the  case  of  Sleighs  and  Strider,  cited  by  Judge  Tuck- 
er, and  given  in  a  note,^  it  is  decided,  that  this  act 
includes  cases  of  births  and  marriages,  antecedent  to 
its  passage.  This  is  its  plain  and  natural  interpreta* 
tion.  It  was  meant,  as  the  Judges  say,  "  to  protect 
and  provide  for  ^^  the  innocent  offspring  of  indiscreet 
parents,  who  had  already  made  all  the  atonement  in 
their  power  for  their  misconduct,  by  putting  the  chil- 
dren, whom  the  father  recognized  as  his  own,  on  the 
samefooting  as  if  born  in  lawful  wedlock."  It  meant 
to  put  them  on  the  same  fqoting^  not  only  as  it  re- 
spected their  father's  estate,  but  Jn  relation  to  the  es- 
tates of  each  other,  and  the  estates  of  all  their  kin- 
dred. In  both  the  cases  above  cited,  the  father  died 
after  the  act  of  1785  took  efiect;  and,  in  that  point, 
the  present  case  is  to  be  distinguished  from  them.  It 
would  appear,  from  the  case  of  Rice  v.  Efford,  that 
the  Chancellor  cbnsidered  it  a  material  point,  that 
the  recognition  of  the  illegitimate  children  took  place 
after  the  act  of  1785  was  jn  operation.  And  Judge 
Roane  expressly  says,  that  the  interpretation  adopt- 
ed, ^^  applies  to  cases  only,  where  the  father  has  died 
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posterior  to  the  passage  of  the  act."  This  observa-  i820. 
tion  of  Judge  Roane  may  properly  be  termed  an  ^jj^^^^ 
obiter  dictum.  Tlie  case  before  him  did  not  require  Heii« 
that  point  to  be  decided  ;  and,  we  conceive,  that  the  Saiiirant. 
dictum  IS  demonstrably  incorrect,  as  is  also  the  inti- 
mation of  the  Chancellor.  The  object  of  the  act 
was  to  **  protect  and  provide  for  the  children,"  by 
giving  them  a  complete  capacity  of  inheritance.  To 
give  them  this  title,  the  law  requires  two  facts ;  the 
marriage,  and  the  recognition  by  the  father.  But,  it 
is  said,  that  although  the  law  embraces  the  case  of  an 
anterior  marriage,the  recognition  must  be  subsequent- 
Why  this  distinction  ?  The  grammatical  construc- 
tion of  the  sentence  does  not  require  it.  The  terms, 
"  shall  afterwards  intermarrjfj^^  are  correctly  referred 
to  the  birth  of  the  children,  not  the  date  of  the  act. 
In  relation  to  the  marriage  and  the  recognition,  the 
statute  speaks  from  the  same  time.  The  whole  struc- 
ture of  the  sentence  necessarily  connects  them;  The 
active  participle,  ^^  having y^  in  reference  to  the  birth 
of  the  children,  and  the  passive  participle,  ^^  recog- 
nizedjV  in  relation  to  their  acknowledgment,  are  the 
only  terms  which  could  properly  be  used  to  describe 
both  anterior  and  subsequent  cases  with  reasooable 
precision.  Surely  it  would  be  a  strange  construc- 
tion, by  which  the  active  participle  is  made  to  em- 
brace both  the  past  and  future,  whife  the  passive  par- 
ticiple, in  the  ^ame  sentence,  is  confined  to  future 
cases  only !  This  can  only  be  done  by  interpolating 
the  word  hereafter ^^o  as  to  make  that  part  of  the 
sentence  read,  ^^  such  child  or  children^  {Thereafter 
recognized  by  him^^    The  object  of  the  statute  does 
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1810.      noit  require,  bat  absolateljr  forbids  such  interpolation. 

^^^^j^^g   It  was  designed,  as  the  Court  say,  in  the  case  of 
Hein       Stones  V.  Keeling/  to  establbh  the  most  liberal  and 

SbUirait.  extensive  rules  of  succession  to  estates,  '^  in  favour 
of  aUy  in  whose  favour  the  intestate  himself,  had  he 
made  a  will,  might  have  been  supposed  to  be  influ- 
enced.'' It  operates  solely  upon  the  children,  and  it 
must  have  been  designed  to  operate  equally  upon  ail 
in  the  same  situation,  whether  the  acknowledgment 
was  made  before  or  after  the  passing  of  the  act  The 
dictum  of  Judge  Roane,  evidently  grew  out  of  an 
argument  suggested  by  himself,  that  the  interpreta- 
tion adopted  by  the  Court,  might  be  considered  an 
invasion  of  private  right  We  see  no  difliculty 
on  this  ground ;  but  if  there  were  any,  it  is  not 
remedied  by  applying  the  act  to  cases  only  where 
the  father  died  posterior  to  its  passage. 

The  possible  interest  which  children  have  in  the 
father's  property,  during  his  lifetime,  is  not  of  that 
absolute  character  which  the  legislature  cannot  con- 
trol. If  it  were,  every  change  of  the  law  of  de- 
scents, would  be  an  invasion  of  the  rights  of  ex- 
pectants under  the  existing  law.  A  descent  cast 
by  the  death  of  an  intestate,  cannot  be  disturbed  by 
subsequent  laws ;  but  that  is  no  reason  why  the  le- 
gislature should  not  change  the  law,  or  give  to  indi- 
viduals new  capacities  of  inheritance.  The  securi- 
ty of  existing  rights  remains  inviolable,  notwithstand- 
ing this  is  often  done.  By  the  death  of  H-  Ste- 
phenson, before  the  act  of  1785,  his  property  passed 
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to  his  legitimate  child.  If,  under  that  act,  the  ap^  1820. 
pellants  were  legitimated,  in  1787,  they,  thereby,  gj"^^"^ 
could  not  prejudice  the  rights  of  Richard.  Their  Hein 
new  capacity  was  altogether  prospective.  From  suiilvant.. 
that  day,  they  enjoyed  a  character  to  inherit  riglits 
which  might  thereafter  accrue ;  and,  in  relation  to 
those  rights,  we  do  not  see  what  bearing  the  time  of 
their  father's  death  has  upon  the  question.  In  the 
case  of  Sleighs  v.  Strider,  W.  Hall  devised  land  to 
his  son,  R.  Hall,  for  life  ;  and  after  to  his  eldest  son 
and  his  heirs  forever :  but  if  no  male  issue,  to  his 
eldest  daughter  and  her  heirs.  Richard  Hall  had  an 
illegitimate  son  born  m  1776:  in  1778  he  married 
the  mother,  and  recognised  the  son  till  his  death,  in 
1796.  He  had  also  daughters  after  the  marriage. 
It  was  determined  that  the  son  was  legitimated,  by 
the  act  of  1785,  and  entitled  under  the  devise  from  his 
grandfather.  It  would  seem,  from  the  dictum  of 
Judge  Roane,  that  if  Richard  Hall  had  died  before 
the  1st  of  January,  1787,  the  grandson  never  could 
have  been  legitimated.  Whether  he  could  or  not, 
the  eldest  daughter  must  have  taken.  But  suppose 
that  the  grandson  had  lived  until  1788,  and,  in  the 
lifetime  of  his  father,  had  died  leaving  issue :  would 
such  issue,  or  the  eldest  daughter  of  Richard,  have 
taken  under  the  devise  ?  We  maintain  that  the  issue 
of  the  deceased  son  would  have  tak^n  :  from  which 
we  infer  that  the  time  of  death  is  immaterial.  The 
interpretation  of  the  Virginia  Courts  can  only  be 
made  rational  and  intelligible  by  rejecting  the  limi- 
tations suggested  by  the    Chancellor   and   Judge 
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t8S0.      Roane,  and  applying  the  statute  to  all  persons  within 
^^"''^*^    its  literal  meaning,  without  reference  to  the  time  of 

StevfiDsoo  8 

Heira  the  recognition,  or  the  death  of  the  father.  By  thii^ 
Sumrant  course,  the  new  capacity,  in  all,  will  take  date  from 
the  1st  of  January,  1787,  and  will  confer  rights  from 
that  day  only;  as  in  cases  that  have  arisen  since  the 
statute,  the  legitimate  rights  of  the  children,  bom 
before  marriage,  all  take  date  from  the  marriage^ 
without  any  reference  to  the  time  of  recognition,  or 
the  death  of  the  father. 

2.  We  insist  that  the  appellants,  being  the  bastard 
brothers  and  sisters  of  Richard  on  the  part  of  the 
mother,  are  his  heirs  at  law.  The  law  of  1785 
contains  this  provision :  ^^  Bastards  also  shall  be 
capable  of  inheriting  and  transmitting  inheritance, 
on  the  part  of  the  mother,  in  like  manner  as  if  law- 
fully begotten  of  such  mother."  In  adopting  a  rule 
for  the  interpretation  of  this  provision,  we  insist,  in 
the  language  of  the  court,  in  the  case  of  Stones  v. 
Keeling,"*  that  ^^  the  act  relates  to  the  disposition  of 
property  only  ;  and  proceeds  to  show  who  shall  be 
admitted  to  share  the  property  of  a  person  dying  in- 
testate, notwithstanding  any  former  legal  bar  to  a 
succession  thereto ;  and  in  that  light  the  law  ought 
to  receive  the  most  liberal  construction;  it  being 
evidently  the  design  of  the  legislature,  to  establish 
the  most  liberal  and  extensive  rules  of  succession  to 
estates,- in  favour  of  all,  in  whose  favour  the  intestate 
himself,  had  he  made  a  will,  might  have  been  sup- 
posed to  be  influenced."      It  gives  to  bastards  a  full 
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and  complete  capacity  of  inheritance,  through  the  i8«o. 
maternal  line,  both  lineal  and  collateral.  By  nothing  stcvensoo*' 
short  of  this  can  the  terms  of  the  law  be  satisfied.  ^*'" 
It  is  said,  however,  that  the  terms  of  the  law  are  SniUfftnt 
fully  satisfied  when  it  is  extended  to  inheritance  di- 
rect, between  tlie  bastard  and  the  mother;  thus  ex- 
cluding collateral  ^descents  between  bastards  altoge- 
ther. This  doctrine  is  founded  upon  an  entirely  er- 
roneous rule  of  construction. .  It  is  assumed  that  the 
statute  being  an  innovation  upon  the  common  law, 
must  be  construed  strictly,  and  extended  only  so  far 
as  the  letter  absolutely  requires.  The  Virginia 
Courts,  in  the  cases  referred  to,  have  adopted  a  dif- 
ferent rule ;  and  a  rule  more  consonant  to  reason  and 
justice,  and  to  our  free  and  equal  principles  of  go- 
vernment. The  incapacities  of  bastards  grew  out 
of  the  feudal  system,  and  originated  in  the  disposi- 
tions of  the  feudal  lords  to  multiply  escheats  and 
forfeitures.  Most  undoubtedly  it  was  the  intention 
of  the  Virginia  legislature,  to  cut  up  the  whole  sys- 
tem root  and  branch.  If  bastards  cannot  inherit  from 
a  legitimate  brother,  they  cannot  inherit  from  each 
other.  Neither  can  they  inherit  from,  or  transmit 
inheritance  to,  uncles,  grandfathers,  or  any  collate- 
ral relative  whatever.  By  the  same  rule,  legitimate 
brothers  and  sisters  cannot  inherit  from  bastards,  or 
their  descendants.  And  if  this  be  the  case,  who 
ran  say  that  bastards  are  capable  of  inheriting  *^  and 
transmitting  inheritance,  on  the  part  of  the  mother, 
in  like  manner  as  if  they  had  been  lawfully  begotten 
ofsurh  mother.'' 
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182a  Mr.  Doddridge  J  contra,  stated,  I.  that  in  examine 

^2;^!^^^^^  iug  the  appellants'  claim  to  hold  the  lands  in  question, 
Heirf  33  ^||e  ]gggi  representatives  of  Hugh  Stephenson, 
SoliiTant.  under  bis  will,  he  would  contend,  what  indeed  seem- 
ed to  be  admitted  on  the  other  side,  that  Richard 
Stephenson  took  by  purchase  from  the  State,  and 
that  Hugh  never  had  an  interest  in  the  subject,  legal 
or  equitable,  which  he  could  devise,  or  which  could 
pass  from  him  in  a  course  of  descents  If  this  be  so, 
it  would  certainly  follow,  that  upon  the  death  of 
Richard,  under  age  and  without  issue,  after  having 
survived  his  mother,  the  estate  passed  from  him  to 
bis  heirs  general,  according  to  the  tetter  of  the  act 
directing  the  course  of  descents,  as  the  appellants' 
counsel  contend,  and  without  reference  to  the  chan- 
nel through  which  he  obtained  it.  But  we  shall  in- 
sist, that  according  to  the  equity  of  the  5th  section 
of  the  act  of  descents,  the  land  passed  to  th6  frater- 
B[al  kindred. 

One  of  the  laws  of  Virginia  on  the  subject  of  land 
bounties  refers  to  them,  as  having  been  ^^  promised 
by  ordinance  of  Convention."  This  circumstance 
made  a  search  for  that  ordinance  necessary.  There 
were  three  sessions  of  a  Convention  held  in  the  year 
1775.  By  an  act  of  the  last,  the  Convention  of  1776 
was  regularly  elected.  The  present  controversy  has 
had  the  effect  of  collecting  the  journals  of  both  Con- 
ventions. They  are  now,  for  the  first  time,  publish- 
ed. A  perusal  of  them  will  show,  that  the  Conventions, 
although  they  provided  for  raising  troops,  never  made 
a  promise  of  land  bounty  to  atiy  description  of  the  pub- 
lic forces.  Indeed,  until  they  declared  the  State  inde- 
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pendent,  thej  had  asserted  no  claim  whatever  to  the      tB20. 
crown  lands,  such  a  promise  would  have  appeared  ab-  ^J^,^^^ 
surd.  The  first  mention  of  a  land  bounty  will  be  found      Hein 
in  the  acts  of  the  first  regular  General  Assembly  at    8oUiT«n» 
their  October  session  in  1776,  chapters  11.  and  21  • 
enacted  after  the  death  of  Hugh  Stevenson.     The 
practice  of  giving  bounties  in  land  was  followed  up 
by  the  acts  of  October,  1778,  c.  46,  May,  1779, 
c  6.,  and  the  manner  of  carrying  them  into  grant 
was  provided  for  by  the  acts  of  May,  1779,  c  18. 
and  of  October  1779,  c.  21.    But  these  laws  hav- 
ing omitted  to  provide  for  the  heirs  of  those  who 
were,  or  should  be,  lost  in  the  service,  two  others 
were  passed.    By  the  first  a  promise  was  made  to 
the  officers  and  soldiers,  then  livings  in  these  words : 
'^  and  when  any  officer,  soldier,  or  sailor,  shall  have 
faUen^  or  died  in  the  service,  his  heirs  or  legal  repre- 
sentatives shall  be  entitled  to,  and  receive,  the  same 
quantity  of  land  as  would  have  been  due  to  such 
officer,  soldier  or  sailor,  respectively,  had  he  been 
living.''^    The  second  is  in  the  following  words, 
(comprehending  the  case  of  H  Stevenson :)  <^  That 
the  legal  representatives  of  any  officer,  on  continen- 
tal or  State  establishment,  who  may  have  died  in 
the  service,  before  the  bounty  in  lands  promised  by 
this  or  any  former  act^  shall  be  entitled  to  demaod 
and  receive  the  same  in  like  manner  as  the  officer 
himself  might  have  done  if  living.     It  is  observable, 
that  the  latter  act  only  respects  the  heir  of  an  officer 
who  had  fallen  before  any  l9nd  bounty  was  promised 

a  Chan.  Rev.  Code,  119, 
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18S0.      to  aojr  person ;  whereas  die  fDrmer  is  an  enGoarage^ 


4#  ^^B^MaAj^i^'a 


ment  held  out  to  the  liring  officer,  soldier,  and  sailor, 
Hein~  &C.  B J  the  Utter  act,  itis  evideot  that  the  boanty  con- 
SuiiiVuK.  ferred  bj  it  was  not  given  to  those  who  died  before 
any  bounty  toas  provided ;  nor  to  the  legal  represen- 
tatives of  those,  on  account  of  whose  services  the 
same  was  given,  as  such.  The  bounty  is  directly 
given  to  the  legal  representative  for  the  loss  of  an  an- 
cestor ;  and  is  so  much  as  the  fiauher  would  have  been 
entitled  to  had  he  lived  or  fallen  in  the  service,  &c. 
Here,  if  the  heir  took  quasi  heir,  the  debts  of  his 
ancestor  might  sweep  the  gift  away.  The  di^r- 
ence  between  pay  and  bounty  cannot  well  be  over- 
looked. The  first  is  a  vested  estate,  and,  as  such, 
subject  to  debts  and  legacies.  Bounties  to  the  wi- 
dow or  heir,  are  in  the  nature  of  compensation,  or 
of  gratuities  for  a  loss,  and  are  taken  directly  from 
the  hand  that  gives.  Hugh  Stevenson  had  not, 
at  the  time  of  his  death,  even  a  promise  of  the 
bounty  in  question,  nor  of  any  other  bounty.  His 
services  entitled  him  to  his  pay  and  subsistence 
alone. 

It  is  difficult  to  comprehend  what  is  meant  by  the 
opposite  counsel,  when  he  speaks  of  those  ^^  whom 
by  his  will  he  had  appointed  to  represent  him,  or  to 
that  class  of  relations  among  whom  personal  proper- 
ty was  distributed  by  the  statute  of  distributions." 
As  to  the  statute  of  distributions,  it  is  enough  to  say, 
that  then,  as  well  as  now,  it  no  more  embraced  a 
bastard  than  the  feudal  law  of  descents.  And  as  to 
the  terms  ^^  appointed  by  his  will  to  represent  him,'' 
if  t|iey  mean  any  thing,  they  mean  the  persons  to 
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whom  the  party  had  devised  the  property  in  question.  i82o. 
But  could  Hugh  Stevenson  devise  the  property  in  stefenaon't 
question  ?  Real  estate  in  Virginia  was  never  devi-  ^^^^^ 
sable  at  the  common  law.  In  1776,  the  English  Sniiirant. 
statute  of  wills  was  in  force.  Under  that  statute, 
those  only  who  were  seised^  could  devise.  The  con- 
struction of  that  statute  was  the  same  in  England 
and  Virginia.  Those  lands  only,  which  the  testa- 
tor had  at  the  time  of  making  bis  will,  could  be  de- 
vised. The  Virginia  statute  of  wills  empowers  a 
party  to  devise  such  estates,  real  or  personal,  as  the 
party  hath,  ^<  or  at  the  time  of  his  death  shall  have,*' 
&c.  This  statute  passed  in  1785,  and  began  its  ope- 
ration on  the  1st  of  January,  1787.  It  is,  then,  ob- 
vious that  the  appellants  cannot  claim  as  devisees, 
neither  at  the  common  law,  nor  under  the  English 
statute  of  wills ;  nor  even  under  the  Virginia  statute 
of  wills,  if  it  had  been  then  in  force ;  because  nei- 
ther at  the  time  of  making  his  will,  nor  at  the  time 
of  his  death,  had  the  testator  any  interest  in  the  pre- 
mises. 

2.  The  appellants  claim  as  heirs  at  law  to  Rich- 
ard, under  the  19th  and  18th  sections  of  the  act  di- 
recting the  cause  of  descents.  The  19th  section  is 
in  these  words  :  ^^  Where  a  man  having,  by  a  wo- 
man, one  or  more  children,  shall  afterwards  inter- 
marry with  such  woman,  such  child  or  children,  if 
recognized  by  him,  shall  be  thereby  legitimated."  The 
issue  also  in  marriages  deemed  null  in  law,  shall, 
nevertheless,  be  legitimate.  And  the  18th  section  is 
in  these  words:  "In  making  title  by  descent,  it 
shall  be  no  bar  to  a  party  that  any  ancestor  through 
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isaxh      whom  be  derives  bis  descent,  was,  or  shall  have  been^ 
steveDBoo's  ^°  ali^n.    Bastards  also  shall  be  capable  of  inherit- 
Heirs       Jug  or  transmitting  inheritance  on  the  part  of  their 
Bniiiirant    mother ^  in  like  manner  as  if  lawjutty  begotten  of 
such  mother.^^ 

In  the  construction  of  statutes  no  authority  need 
be  quoted  for  the  following  rules  of  interpretation. 
1st.  All  the  acts  passed  at  anj  one  session  of  a  legis- 
lative bodj  are;  to  be  taken  together  as  one  act. 
2d.  Consequently,  the  same  words  or  phrases,  as 
often  as  they  occur,  are  to  be  construed  to  have  the 
same  meaning  when  that  can  be  given  them  without 
gross  violation  of  the  sense.  Sd.  The  acts  of  the 
same  session,  made  in  pari  m^Ueria^  are  to  be  taken 
together  as  one  act.  The  marriagr;  act,  the  act  of 
descents,  the  statute  of  wills  and  distributions,  and 
the  act  respecting  dower,  were  made  in  pari  materia. 
Marriage  is  the  source  of  all  legitimate  birth,  and, 
as  such,  the  cause  of  dower^  of  descents,  and  of 
distributions.  These  laws  have  extraordinary  claims 
to  be  considered  as  one  statute.  They  were  com- 
piled at  the  same  time,  by  the  same  committee, 
composed  of  the  ablest  lawyers  and  civilians  of  their  . 
country--^nacted  at  the  same  session  of  the  sayie 
legislative  body,  in  the  same  year,  .(1786;)  and, 
lastly,  all  went  into  operation  at  the  same  time,  on 
the  1st  of  January,  1789.  They  will  be  foiifid  to 
contain  a  complete  code  for  the  government  of  do- 
mestic relations,  without  any  contradictions  or  dis- 
crepancies. These  four  statutes  contain  164  sec- 
tions; in  almost  every  one  of  which  the  future  verb 
shdU  occurs,  and  in  ^11  of  which,  with  the  exception 
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of  the  7th  section  of  the  marriage  act,  (which  con-      1820. 
firms  past  irregular  marriages,)  its  future  operation  ^!^^^^^^ 
cannot  be  disputed,  nor  never  has  been  disputed.  Heirs 

Wiih  the  rules  of  construction  already  stated,  and  SaiUfmBt. 
this  view  of  the  four  Statutes,  we  will  proceed  to 
show,  that  the  appellants'  construction  of  the  19th 
section  is  incorrect  And  this^  1st,  on  principle, 
and,  2dly,  on  authority.  First.  The  rules  of  con- 
struction entitle  us  to  give  to  the  verb  shallj  in  this 
section,  the  same  meaning  intended  whenever  it  oc- 
curs in  any  of  the  statutes.  If  the  legislature  had 
intended  to  confer  legitimacy  on  those  recognized  &e- 
fore  <Ae  1st  of  July,  1787,  they  certainly  would  have 
left  us  nothing  for  construction.  They  would  not 
have  been  less  cautious  than  in  the  preceding  section 
they  had  shown  themselves  on  a  less  important  sub- 
jec ;  ^^  is  or  hath  been  an  alien,"  &c.  Again  ;  it  is 
the  obvious  policy  of  a  just  legislature,  that  this  act 
should  operate  prospectively,  not  jrctrospectively. 
IVords  which  might  bear  both  constructions,  ought 
to  be  expounded  according  to  that  policy ;  to  give  a 
statute  a  retroactive  effect  without  evident  necessity, 
*  is  inconsistent  with  this  policy.  To  give  to  this  act 
an  operation  upon  past  births  and  marriages,  is  to 
carry  the  liberality  of  construction  far  indeed.  But 
to  cause  it  to  operate  on  the  past  recognitions  of  the 
father  who  is  dead,  before  the  commencement  of  the 
statute  itself,  would  be  unjustifiable.  The  principle 
of  the  law  is,  that  after  marriage,  the  father,  if  he 
pleases,  may  render  his  children  legitimate.  Legiti- 
mation, in  this  view,  is  the  effect  of  the  father*s 
agreement;  an  effect  of  which  he  must  be  sensible, 
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1820.      to  make  it  his  act    It  is  easy  to  conceive  of  cases 
stereiuoa*!  ^  which  a  father,  williog  to  soothe  his  wife,  and 

Hein  make  the  best  of  his  case,  might  be  brought  to  say 
Soiitfaiit  that  her  children,  born  before  their  marriage,  were 
his,  at  a  time  when  such  acknowledgment  would 
have  no  legal  effect  whatever ;  but  who,  with  the 
provisions  of  this  statute  before  him,  would  make 
such  an  acknowledgment ;  an  acknowledgment  which 
would  make  the  child  his  heir,  and  pledge  him  to 
the  mother  and  the  world  to  provide  for  it  as  such; 
To  construe  the  act  as  having  a  retrospective  effect 
on  past  recognitions,  would,  therefore,  be  against 
the  general  policy  of  legislation ;  contrary,  often,  to 
the  wish  of  a  deceased  individual ;  and  might  be  pro- 
ductive of  much  injury  to  private  rights. 

But,  it  is  said,  that  the  possible  interest  which 
children  have  in  the  property  of  their  father  in  his 
life  time,  is  not  of  that  absolute  character  which  the 
legislature  cannot  control.  This  is  admitted,  and  the 
statute  of  descents  is  an  exercise  of  such  a  control.  But 
the  new  rule  of  descents  created  by  that  act,  is  known 
to  the  propi  ietor  in  his  lifetime,  and  if  that  pleases  him 
not,  the  statute  of  wills,  of  the  same  date,  is  placed  in 
bis  hands,  and  enables  him  to  control  the  act  of  de- 
scents. Again  ;  it  is  a  maxim  that  nemo  est  heres 
viventis.  In  life^  the  relation  of  father  and  child 
exists  between  legitimates,  but  not  between  illegiti- 
mates. The  relation  of  ancestor  and  heir,  presump- 
tive or  expectant,  may  exist  while  the  former  is  stilt 
living.  But  the  legal  relation  of  ancestor  and  heir 
never  does  exist  until  the  death  of  the  father.  The 
moment  the  eyes  of  the  father  are  closed  in  death,  is 
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that  in  which  this  legal  relation  begins  to  exist,  and      i8S0. 
from  that  time  it  becomes  unalterable'.     So,  after  his  ^J^^^^[^^^ 
decease,  Hugh  Stephenson  became  ancestor  to  Ri-      Heirs 
chard  in  venire  sa  mere;  but  not  the  ancestor  of  the    Saiiiyant. 
appellants. 

To  examine  the  19th  Section  upon  authority.  The 
cases  of  Rice  et  al.  v.  EfTord  et  al.''  and  of  Stones 
V.  Keeling,  and  Hughes  v.  Striker,^  are  all  that  bear 
upon  the  subject  The  only  question  which  seemed 
to  create  much  difficulty  in  those  cases  was,  whether 
births  and  marriages,  before  the  act,  were  embraced 
by  it  ?  and  the  decisions  are,  that  such  births  and 
marriages  ar.e  embraced,  where  the  children,  bom 
before  wedlock,  had  been  recognized  by  the  father, 
after  the  1st  of  January,  1787.  fiut  this  is  said  to 
be  nothing  more  than  an  obiter  dictum  of  Judge 
Roane,  fiut  we  regard  it  as  the  reasoning  of  the 
Court,  given  by  the  only  Judge  who  gave  any  reason 
for  the  decision.  A  decision,  that  marriages  and  births, 
before  the  act,  are  embraced  by  its  provisions,  be- 
cause the  recognition  took  place  after  the  act  was  in 
force,  is  plainly  a  decision,  that,  but  for  the  subse- 
quent recognition,  prior  marriages  and  births  could 
not  be  considered  as  within  the  act.  These  cases 
fnimish  good  authority  for  applying  the  7th  section 
of  the  marriage  act,  to  marriages  contracted  before^ 
but  existing  on  the  1st  of  January,  1787;  and  for 
substituting  the  words  "  hath  been,"  in  the  act  of 
descents  respecting  aliens,  for  the  words  ^'  shall  have 
heen?^  If  this  be  correct,  both  those  provisions  will 
accord  with  the  residue  of  the  acts  containing  them. 

n  %  Henn.  4r  Mnnf.  225.  b  lb. 
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1820-       siud  with  the  act  concerning  dower,  and  the  statute 
Ste^IwI   ^^  ^'"^  ^"^  distributions.     The  operation  of  all, 

Heirs  will  then  be  prospective. 
SuiiiFant  The  Statute  of  descents  shows,  that  wherever,  in 
adopting  the  civil  law,  its  framers  meant  to  exceed  or 
fall  short  of  its  provisions,  they  have  done  so  in  ex- 
plicit terms.  By  the  civil  law,  the  marriage  of  the 
parents  legitimated  the  children  previously  born, 
without  the  father's  recognition.''  This  legitimation 
was  the  subject  of  the  famous  proceeding  at  the  par- 
liament of  Merton.  The  ecclesiastics  there  demand- 
ed, that  the  marriage  of  the  parent  should  legitimate 
the  children;  to  which  the  barons  returned  their 
memorable  answer :  ^^  Nolumus  leges  AngluB  mu- 
tariy''  The  common  lawyers  of  England,  therefore^ 
would  not  agree  to  adopt  the  civil  law  in  this  parti- 
cular. But  the  common  lawyers  of  Virginia,  who 
compiled  the  act  of  1 785,  determined  to  adopt  the  civil 
law  in  this  paiticular,  sub  modo ;  that  the  marriage 
of  the  parents  should  legitimate  the  children,  pro- 
vided thefatho'  slumld  afienoards  recognize  them.  It 
is  contended,  on  the  other  side,  that  this  recognitioa 
is  nothing  more  than  statutory  evidence  of  the  fact, 
which  might  be  otherwise  proved,  and  is  not  of  itself 
a  substantive  provision.  If  this  argument  be  correct^ 
then  by  the  common  and  civil  law  a  bastard  must 
always  have  been  the  heir  of  bis  natural  father,  pro- 
vided the  identity  of  that  natural  father  could  be 
proved.     But  as  we  know  that  the  mother,  both  by 

a  1  Bl  Coram.  435.     /«sf.  JiisU  L  1.  tU.  11.  .*.  13. 
h  1  BI.  Comm,  455. 
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the  eomiDon  and  civil  hw,  was  always  a  competent      asao. 
Mutness  to  establish  the  fact  of  the  father's  identity^  and  Stevenson's 
yet  never  resorted  to  for  the  purpose  of  making  her      ^^ 
child  heir  to  the  father,  we  have  a  right  to  conclude,    SoUitant 
that  the  recognition  required  by  tite  statute,  is  some- 
thing more  than  mere  evidence  of  the  fact; 

3.  The  appellants  claim  as  heirs  of  Richard  Std- 
venson,  under  the  18th  section,  and  in  support  of 
this  claim  they  contend,  that  the  terms,  ^^  inheriting 
or  transmitting  inheritance  on  the  part  of  the  mother, 
in  like  manner  as  if  they  had  been  lawfully  begotten 
of  such  mother,"  confer  a  capacity  to  inherit  and 
transmit  inheritance  in  the  ascending  as  well  as  de- 
scending line,  and  also  from  and  among  collaterals. 
Their  doctrine  amounts  plainly  to  this  :  that  by  the 
true  construction  of  the  second  member  of  the  18th 
section,  bastards  are  made  the  legitimate  children  of 
their  mothers,  at  least  ibr  the  purposes  of  inheritance. 

In  expounding  the  statute  of  descents,  it  has  been 
justly  remarked  by  Judge  Tucker,  that  the  framers 
of  it  were  eminent  sages  of  the  law,  and  complete 
masters  of  its  technical  terms*  This  being  the  case, 
it  would  be  reasonable  to  look  for  the  same  technical 
language,  in  ail  cases  where  the  same  thidg  was  in- 
tedded.  When  in  the  19th  section  of  the  act  of  de-^ 
scents,  and  also  in  the  marriage  act,  they  remove  from 
certain  classes  of  bastards  all  the  disabilities  under 
which  they  laboured,  they  employ  that  legal  term 
which  conveys  their  meaning  clearly,  and  leaves  no- 
thing for  construction.  They  say  they  shall  be  '<  legiti- 
mate,'' not  that  they  shall  be  capable  of  inheriting 
^'  on  the  part  of  therr  mothers  and  fathers ;''  leaving 

Vdh.  V  29 
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1820.  US  to  inquire  after  the  extent  of  the  capacity.  Tbe 
law  causes  them  to  change  characters.  They  cease 
to  be  bastardsj  and  become  the  legitimate  children 
of  their  father  ami  motlier.  The  consequences  of 
their  legitimacy  follows.  Thoy  have  father  and  mo- 
ther^ sisters  and  brothers,  uncles  and  aunts,  with  an 
universal  capacity  of  inheriting  and  transmitting 
inheritance.  The  1 8ih  section  immediately  preced- 
ing, if  it  had  been  intended  to  make  bastard  childreu 
the  legitimate  offspring  of  their  mothers,  would  have 
followed  the  same  language,  and  would  have  left  no- 
thing to  interpretation.  That  section  would  have 
read  thus:  ^^  In  making  title  by  descent,  it  shall  be 
no  bar  to  a  party,  that  any  ancestor  through  whom 
he  derives  his  descent  from  the  intestate,  is,  or  hath 
been  an  alien  or  a  bastard*  Bastards  also  shall  be 
considered  in  law  as  the  legitimate  children  of  their 
mother."  The  19th  section,  like  the  uiarriage  act^ 
gives  no  new  capacities  to  bastards  as  such.  They 
make  certain  persons  of  that  description  kgiiimaie^ 
and  the  capacities  of  legitimacy  follow  of  course. 
They  inherit  to  both  parents,  not  as  bastards,  but  as 
their  legitimate  offspriug. 

The  second  proposition  of  this  argument  is,  that 
all  the  disabilities  of  bastardy  are  of  feudal  origin. 
With  us  it  is  of  Saxon  origin.  The  term  bastard 
being  derived  from  a  Saxon  word,  importing  ^  bad, 
or  base,  original.  The  disabilities  of  bastardy  aie 
tbe  sam6  under  the  civil  as  under  the  common  law, 
and  in  all  ages  and  nations.*   He  has  no  ancestor ; 

a  Rui*  OfchpedUiy  art.  Bastard.  Cooper's  Just.  Inst,  57. 
t  Bac.  Mr.  k\0. 


Digitized  by 


Google 


OP  THE  UNITED  STATES.  <2Z1 

uu  name ;  can  inherit  to  nobody,  and  nobod j  to  bim ;      isso* 
can  have  no  collaterals  nor  other  relatives  except  ^^'^''''^^ 
those  descended  from  him.      He  can  have  no  sur-      Hein 
name,  until  gained  by  reputation.   This  is  the  origin    sniikant^ 
of  new  families.    He  is  the  propositus  by  common 
law.     But  by  the  civil  law  he  can  inherit  his  mo- 
ther's estate/    She  is,  therefore,  the  propositus  of 
the  civil  law.     Collaterals  descended  from  a  male 
relative  are  by  the  civil  law  termed  agnati;  those' de- 
scended from  a  female  relative  cognati.^    In  a  note 
to  Cooper's  Justinian,  which  I  take  to  be  from  thq 
pen  of  Sir  Henry  Spelman,  it  is  said  that  illegiti- 
mate children  can  have    no  agnati — Quia  neque 
gentem  neque  familiam  habent.      If  for  this  rea- 
son they  can  have  no  agnati,  it  follows  that  they 
can  have  no  cognati ;  and  this  is  the  reason  of  Jus* 
tinian's  broad  proposition,  that  bastards  can  have  no 
collaterals  ;  which  is  our  doctrine  in  this  case. 

It  is  admitted  that  the  18th  section  does  not  give 
legitimacy  except  specially  for  inheritance  ;  (hat  is. 
it  removes  that  incapacity,  and  no  other  :  finding  and 
leaving  them  bastards.  Now,  there  are  no  other  dis- 
abilities except  the  incapacity  to  inherit  or  to  hold  a 
church  dignity ,**  And  since  these  dignities  do  not  exist 
in'the  United  States,  if  it  had  been  the  intention  of  the 
legislature  to  place  the  bastard  on  the  footing  of  a 
lawful  child  of  his  mother,  for  the  purposes  of  inbe-* 
ritance,  and  thus  to  admit  him  among  collaterals  in 
her  line,  it  is  inconceivable  wjjy  they  should  not  have 

a2BL  Omtm.  247.  I  Cooper's  Just.  Inst.  561. 

e  Cooper's  Jwt.  hst,  56L  note,     d  1  Bl.  Comm   469. 
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1820.  said  at  onco,  that  bastards  shall  be  considered  in  law 
iJ^^^^^^  the  legitimate  children  of  their  mother.  Instead  of 
Heirs  which,  thej  have  used  a  technical  term,  ex  parte  fM' 
SuUiyant  tema ;  which  in  the  civil  law  is  constantly  opposed 
to  this  other  term,  ex  linea  matema^  £  he  first  im- 
porting a  capacity  of  lineal  inheritance ;  the  other, 
that,  and  collateral  inheritance  also.  Neither  by  the 
common  nor  civil  law  could  she  inherit  to  her  child, 
even  chattels ;  she  is  not  mother  for  inheritable  pur- 
poses by  either  code ;  and  the  1 8th  section  has  given 
ber  no  inheritable  blood  of  her  child.  Being  incapa- 
ble of  inheriting  herself,  she  cannot  give  inheritance 
to  a  legitimate  child  by  the  civil  law;  because,  by 
one  of  its  canons,  the  child  can  never  succeed  by  re- 
presentation or  succession,  where  the  parent  couI4 
not. 

So  far,  therefore,  is  the  assertion,  that  the  heritablo 
disabilities  of  bastardy  are  of  feudal  origin,  from  be-^ 
ing  correct,  that  they  were  known  and  enforced 
from  time  immemorial  in  all  nations ;  were  known 
and  enforced  in  England,  before  the  Norman  sat  foot 
there.  The  Ecclesiastics  at  Merton  did  not  de*^ 
mand  of  the  king  that  bastards  ^lould  inherit  even 
to  their  mother.  They  simply  demanded,  that  by 
the  intermarriage  of  their  parents  they  should  be- 
come legitimate ;  which  was  refused. 

But  it  is  contended  by  the  appellants'  counsel,  that 
the  words,  ^.  in  like  manner  as  if  lawfully  begotten 
of  such  mother,''  apply  as  well  to  collateral  as  lineal 
inheritance.  But  what  is  that  which  a  bastard  has 
capacity  to  do,  **  in  like  manner  as  if  lawfully  begot- 
ten of  his  mother  ?''    The  answer  is  in  the  words  pf 
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the  statute,  ^^  of  inheriting  and  transmitting  inherit-       i690. 
ance  on  the  part  of  his  mother J^ 

But,  we  insist^  that  although  Richard  Stevenson, 
the  son,  took  by  purchase  from  the  State;  yet  he 
took  quasi  heir,  to  hold  as  such  to  the  use  of  his 
male  ancestry,  under  the  equity  of  the  dth  section  pf 
the  act  of  descents :  ^'  Provided,  nevertheless,  that 
where  an  infant  shall  die  without  issue,  having  title 
to  any  real  estate  of  inheritance  derived  by  purchase 
or  descent  from  the  father ;  neither  the  mother  of 
such  infant,  or  any  issue  which  she  may  have  by  any 
person  other  than  the  father  of  such  infant,  shall 
succeed  to,  or  enjoy  the  same,  or  any  part  thereof, 
if  there  be  living  any  brother  or  sister  of  such  infant 
on  the  part  of  the  father,  or  any  brother  or  sister  of 
the  father,  or  any  lineal  descendant  of  either  of 
them."    The  principle  of  this  section  is,  that  the 
estate  which  came  from  a  male  ancestor,  shall  return 
to  his  stock.     The  principle  of  the  6th  section,  im- 
mediately following  it,  is  the  same ;  that  the  estate 
which  came  from  a  female  ancestor,  shall  return  to 
her  stock.     It  is  admitted,  that  the  case  of  Richard 
Stevenson  is  not  within  the  letter  of  the  6th  sec- 
tion ;  but  is  it  not  within  the  equity  of  it  ?    The 
estate  oame  not  from  the  father  by  descent,  or  by 
gift ;  but  in  equity  we  may  pursue  the  consideration 
of  the  grant,  and  have  a  right  to  inquire,  whether 
that  consideration  was  furnished  in  common,  by  the 
paternal  and  maternal  kindred ;  and,  therefore,  ought 
to  pass  to  both  lines.     The  consideration  of  the  grant 
to  Richard  Stevenson,  is  his  father's  military  ser- 
vice, and  his  death  in  that  service.    Loss  is  a  vatua- 
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18^0.       blc  consideration  for  a  grant,  and  the  grant  ought,  m 
S*tercn8on's  <^onsequence,  to  be  made  to  the  heir  of  the  family 
Heirs       suflfering  the  loss.    A  military  bounty  is  in  the  na- 
SuUivaut.    ture  of  compensation  for  a  loss,  or  of  a  gratuity  for 
services.     It  is  intended  to  supply  to  a  family,  as  far 
as  the  liberality  of  the  country  can  supply  the  placQ 
of  a  lost  member.     They  are  intended  to  avail  the 
heir  in  his  pecuniary  concerns  to  the  extent  to  which 
it  is  supposable  his  father's  labour  might  have  avail- 
ed him  had  he  lived.     In  this  view,  therefore,  the 
bounty,  given  by  law  to  the  heir,  is,  in  equity,  a  pa- 
ternal estate,  and  should  descend  and  pass  to  the 
paternal  kindred,  in  exclusion  of  the  maternal. 

The  JUlorney- General,  on  the  same  side,  contend-* 
ed,  that  the  appellants  were  not  entitled,  either  as 
legal  representatives  of  Hugh,  or  as  heirs  of  Richard 
Stevenson. 

1.  The  appellants  were  not  the  legal  representa- 
tives of  Hugh  Stevenson ;  for  legal  representatives 
are  those  whom  the  law  appoints  to  stand  in  a  man's 
place,  and  such  was  not  the  case  of  the  appellants. 
The  law  recognized  no  connexion  between  them 
and  Hugh  Stevenson. 

But,  it  is  objected,  that  the  father  had  made  them 
his  legal  representatives  by  his  will.  This  admits  of 
various  answers :  but  one  is  sufficient,  that  the  will 
was  a  nullity;  it  was  revoked  by  the  subsequent 
marriage  and  birth  of  a  child.''  Neither,  therefore, 
by  operation  of  law«  nor  by  any  act  of  Hugh  Ste- 

a  Wilcocks  v.  Rootes,  1  Wash.  Bep,  140. 
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venson,  does  it  appear  that  the  appellants  were  his      i&so. 
legal  representatives.  T^^*^^^*^ 

Stevenson  4 

2.  Neither  could  they  inhlsrit  as  heirs  to  Richard      Heirs 
Stevenson ;  for,  being  natural  children,  there  was    soiiivant. 
no  common  blood  between  them. 

It  is  again  objected,  that  they  were  legitimated  by 
the  }9th  section  of  the  law  of  descents.     But  this 
clause  has  received  a  judicial  exposition  by  the  high- 
est Court  of  the  State,  in  which  the  law  was  passed, 
and  is  now  the  settled  law  of  that  land.     In  the  cases 
of  Rich  v.  Efford,*  and  Sleighs  v.  Strider,*  the  Court 
of  Appeals  of  Virginia  decided,  that  tlie  act  applied  to 
cases  of  prior  births  and  marriages ;  but,  that  to 
give  it  an  application,  the  father  must  have  been  in 
life  after  the  passage  of  the  act.     In  thi^  case,  the 
father  had  died  more  than  ten  years  before  the  act 
took  effect,  and,  conseq^uently,  the  case  at  bar  is  not 
within  its  operation.    But,  it  is  said,  that  the  Court 
of  Appeals  were  right  in  extending  the  law  to  cases 
of  births  and  marriages  antecedent  to  the  act ;  ka 
they  were  demonstrably  wrong  in  declaring,  that  the 
act  applied  to  cases  only  in  which  the  father  had 
died  posterior  to  the  act.     To  which  we  answer,  that 
the  precedent  cannot  b^  divided  ;  if  it  is  to  have  the 
authority  of  a  precedent,  it  must  be  taken  altogether : 
it  ctonot  be  entitled  to  the  authority  of  a  precedent 
so  far  as  it  favours  the  opposite  side,  and  be  open  to 
dispute  so  far  as  it  destroys  their  position.     It  has 
been  the  settled  law   of  V'^irginia,  since  the  year 
1806;  for  it  was  then  that  Sleighs  v.  Stridor  wa« 

a  SJfenn,  4-  Munf.  225.  (  Id.  229  not^ 
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1820.  decided,  and  though  its  correctness  may  have  fae^n 
StevensoQ's  originalJj  doubtful,  yet  extreme  inconvenience  fol- 
Heirs  lows  the  disturbance  of  a  rule  of  property  which 
Suiii?'aot.  has  been  so  long  settled ;  and  that  this  argument  ab 
inconvenienti,  was  of  great  weight  in  the  esrimation 
of  the  Court  of  Appeals  itself,  may  be  seen  from  the 
proposition  to  reconsider  the  decision  of  that  Court 
in  the  celebrated  case  of  Tomlinson  and  Delland. 
The  original  decision  in  that  case,  which  subjected 
the  succession  to  personal  property,  to  the  feudal 
principle,  which,  in  relation  to  lands,  respected  the 
blood  of  the  first  purchaser,  had  been  made  in  1801. 
It  having  produced  great  excitement  in  the  State^ 
and  being  very  generally  disapproved,  a  reconsidera- 
tion was  most  strenuously  pressed  in  1810,  nine 
years  only  after  the  original  decree ;  but  a  majority  of 
the  Court  was  of  the  opinion,  that  the  inconvenience 
of  overthrowing  what  was  already  considered  as  a 
settled  rule  of  property,  viras  too  great  to  be  encoun- 
tered, even  if  the  decision  were  erroneous  at  first.  It  is 
true,  that  they  thought  the  decision  called  for  by  the 
stern  language  of  the  law ;  but  from  one  of  the  Judges 
this  opinion  was  wrung  with  such  manifest  reluctance, 
that  it  was  believed  he  would  have  come  to  a  diffe- 
rent result  had  the  question  been  res  Integra.  Here 
the  rule  having  been  settled,  the  Court  will  say  how 
far  it  ought  now  to  be  considered  as  the  settled  law 
of  the  State. 

If,  however,  these  precedents  be  open  to  question 
at  all,  they  are  open  throughout;  and  if  the  Court  of 

a  3CalP$Rep.  105. 
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Appeals  erred  at  all,  it  was  not  in  limiting  the  opera-      i820. 
tion  of  the  law  to  cases  in  which  the  father  has  died  ^^J^^^Jj^g 
since  the  act  took  effect,  but  in  extending  it  to  cases      Heirs 
of  births  and  marriages  which  happened  anterior  to   SnUlvaot. 
the  passage  of  the  law.     This  law  took  effect  on 
the  1st  of  January,  1787.    The  births,  the  marriage, 
the  recognition,  and  the  death  of  the  father,  had  all 
occurred  in,  and  prior  to  August,  1776.     Had  the 
legislature  of  Virginia  the  riglit  to  pass  a  retrospec- 
tive law  ?    The  Court  of  Appeals  said  not,  in  the 
cases  of  Turner  v.  Turner's  executors,*  Elliott  v.  Ly- 
ell,*  and  the  Commonwealth  v.  Hewitt/  Even  where 
it  has  been  attempted  to  apply  a  new  remedy  to  pre- 
existing rights,  it  is  said  the  language  must  be  irre- 
sistibly clear,  or  the  Court  will  not  give  it  such  re- 
trospective operation. 

Does  the  language  of  this  act  clearly  intend  to 
operate  on  pre-existing  facts  ?  on  pre-existing  mar- 
riages and  births  ?  We  contend  that  it  does  not.  In 
the  case  of  the  Commonwealth  v.  Hewitt,  before 
cited.  Judge  Roane,  in  resisting  the  retroactive  effect 
of  the  law,  founds  himself,  in  a  great  measure,  on 
the  general  nature  of  laws,  as  prospective,  and  on  the 
time  assumed  by  the  act  itself  for  the  commencement 
of  its  operation,  yrom  and  after  the  passing  thereof. 
Both  considerations  concur  here,  with  this  farther 
circumstance  in  favour  of  this  law,  that  while  it  has 
(in  the  original  act)  the  usual  clause,  ^^  This  act 
shall  commence  in  force  from  and  after  the  passing 
thereof,"  a  subsequent  and  distinct  law  was  passed 

a  1  Wash.  Rep.  139.  b  3  Call.  Rep.  26P4 
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1830.      to  suspend  its  operation  until  the  1st  of  January, 
^■^^^^^^    1787.    Again ;  this  act  commences  with  a  general 

SteTenaon's  . 

Hein  declaration,  most  unequivocally  prospective.  The 
Suiiirant  ^^^  clause  is,  "  be  it  enacted  by  the  general  assem- 
bly, that  henceforth^  when  any  person  having  title, 
&c."  According  to  settled  rules  of  construction, 
therefore,  the  force  of  this  expression,  henceforth^ 
runs  through  every  subsequent  clause.  The  19th 
section  under  consideration  ought  to  be  read  thus : 
"  Be  it  enacted  that,  henceforth,  [that  is,  after 
the  1st  of  January,  1787,]  where  a  man,  having  by 
a  woman,  one  or  more  children,  shall,  afterwards, 
intermarry  with  such  woman,  such  child  or  chil- 
dren, if  recognized  by  hiai,  shall  thereby  be  legiti- 
mated.''' Is  this  language  so  irresistibly  retrospective, 
in  relation  to  the  date  of  the  law,  that  the  Court  is 
constrained  to  give  it  that  construction  ?  Is  it  not, 
on  the  contrary,  so  obviously  future  and  prospective, 
that  it  requires  subtility  and  violence  to  wrest  it  to  a 
retrospective  meaning  ?  The  verbs  which  indicate 
the  acts  that  are  to  produce  the  effect  of  legitimation^ 
are  in  the^^tire  tense.  It  is  insisted,  therefore,  that 
the  clause  has  no  application  to  any  case,  but  to  one 
in  which  all  the  facts  on  which  it  is  to  operate,  shall 
happen  after  its  passage ;  the  birth  of  the  children, 
the  marriage,  and  the  recognition.  It  is  true,  that  in 
speaking  of  the  children,  the  present  participle  is 
used,  **  having  one  or  more  children.''  But  the  pre- 
sent tense  of  this  participle  relates,  not  to  the  time 
of  passing  the  act,  but  to  the  time  of  the  marriage, 
^^  having,"  at  the  time  of  the  marriage,  ^^  one  or  more 
children."  This  is  not  a  new  use  of  the  present  tense ; 
grammarians  tell  us  that  the  present  tense  is  occasion- 
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ally  used  to  point  at  the  relative  time  of  a  futore  action.      issa 
The  trae  reading  of  this  part  of  the  act  is  this, 
'^  where"  (i.  e.  in  all  cases,  hereafter,  in  which)  '^  a 
man  shall  marry  a  woman,  having  by  him,  at  the 
time,  one  or  more  children."    Thus,  the  participle, 
although  present  at  the  time  of  the  marriage,  is  future 
in  relation  to  the  passage  of  the  act.     This  is  no 
unusual  application  of  this  participle ; — if  I  say,  <^  if 
a  man  shall  go  to  Rome,  and  Jiatnng  a  dagger  in  his 
hand,  shall  strike  it  to  the  heart  of  the  Pope :"  the 
present  participle  is  properly  used  in  it ;  it  is  present 
in  relation  to  the  action  with  which  it  stands  connect- 
ed, though  future,  in  relation  to  the  time  of  speaking. 
So  the  present  participle  here  is  present  in  refer^ 
ence  to  the  act  with  which  it  clearly  stands  connect* 
ed,  the  act  of  marriage  ;  although  future  in  relation 
to  the  date  of  the  act.    The  sense  is  the  same  as  if 
the  legislature  had  saU,  ^^  wherever,  hereafter,  a 
man  shall  have  one  or  more  children  by  a  woman, 
and  shallj  afierwardsj  intermarry  with  her,"  &c.     It 
is  only  by  this  construction  which  considers  both  the 
birth  and  marriage  ^s  future^  that  the  word  ^^  after" 
ioardsj^^  used  in  the  act,  acquires  a  grammatical  sense, 
or,  indeed,  any  kind  of  sense.    To  prove  this,  let  us 
see  what  the  effect  will  be  of  considering  this  parti- 
ciple, as  used  in  the  present  tense,  in  reference  to 
the  time  of  passing  the   act.       Then  th^  sense 
will  be,  *^  where  a  man  noto  having  one  or  more 
children  by  a  woman,  shall  afterwards  intermarry 
with  her :"  it  is  clear  that  the  word,  afterwards,  be- 
comes msignificant  and  senseless.     It  adds  nothing 
to  the  meaning ;  for  if  a  man  natv  having  one  or 
more  children  by  a  woman,  shall  intermarry  with 
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182a      her,  he  must  of  necessity  intermarry  with  her  i^ier- 
'^JJ^^^^^  wards ;  for  the  future  verb,  shall  intermarry,  makes 
Hein      the  act/fi/tire/io  relation  to  the  passage  of  the  act ; 
SuUivant    and  the  adverb  of  time,  afterwards,  added  to  ike  verb, 
does  not  perform  its  appropriate  function  of  adding 
a  new  quality  to  the  verb,  ft  is  a  useless  dog,  there- 
fore, on  the  sense,  because  its  tendency  is  to  obscure, 
and  not  to  illustrate  the  sense.  Whereas,  the  construe* 
tion  for  which  we  contend,  (by  considering  both  facts 
as  posterior  to  the  act,  but  the  marriage  as  being  pos- 
terior to  die  birth,)  gives  thfe  word,  afterwards,  force 
andsignificancy ;  it  then  performs  the  office  of  arrang-* 
ing  the  order  of  the  two  future  events.  In  this  point 
we  differ  from  the  Court  of  Appeals  of  Virginia,  and 
insist,  that  the  liberality  which  would  apply  this  act 
retrospectively,  to  previous  births  and  marriages,  is  a 
liberality  which  looks  beyond  the  judicial  sphere,  and 
belongs  only  to  the  legislature.     What  is  the  argu* 
mejQt  on  which  the  Court  of  Appeals  (and  the  oppo- 
site counsel,  after  them)  ground  themselves  in  ex- 
tending this  act  to  antecedent   births   and  marri- 
ages ?    ^^  I  see  no  difficulty,"  says  Judge  Roane, 
in  RicQ  V.  Efford,"  ^^  except  what  arises  from  the 
'  words,  sliall  afterwards   itUermarry,  which  might 
seem  to    import  only  marriages  to  be  celebrated 
in  future:  that  word,  afterwards,  however,  is  rather 
to   be  referred  to  the  birth  of  the  children,  than 
the  passage]  bf  the  act ;  and  no  good  reason  could 
possibly  have  existed  with  the  legislature  for  varying 
the  construction  of  a  section,  embracing  two  de- 
scriptions of  cases  standing  on  a  similar  founda- 
tion.^'   The  counsel  for  the  appellants,  seizing  this 
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passage,  has  said,  the  terms,  ^^  shall  afterwards  in-  i82o. 
termaifry^^  are  correctly  referred  (by  the  Court)  to  ^J^^^^^ 
the  birth  of  the  children,  not  to  the  date  of  the  act.  Hein 
This  is  not  accurate :  it  is  not  the  three  words,  duM  SnUifuit. 
afterwards  iniermarryy  that  are  referred  by  the  Court 
to  the  birth  of  the  children :  but  the  word,  after^ 
vmrdsj  alone.  This^  we  admit,  is  correctly  referred 
to  the  birth  of  the  children :  but  the  Court  having 
correctly  gained  this  conclusion,  forget  the  force  of 
the  future  verb,  '^  shall  intermarry."  We  say,  that  the 
force  of  this  future  verb  requires  that  the  marriage 
shall  be  after  the  act  That  hencefarthy  ^^  where  a 
man  having  by  a  woman  one  or  more  children,  shall 
afterwards  intermarry  with  such  woman,"  irresisti- 
bly demands  a  marriage  future  to  the  date  of  the 
act:  that  the  words,  sliaU  intermarry^  make  the 
marriage  future  in  relation  to  the  act.  The  word, 
afterwardsy  removes  the  marriage  farther  off,  and 
marks  its  futurity  in  relation  to  another  event,  the 
birth  of  the  children ;  which  other  event,  although 
expressed  by  the  present  participle,  is  itself  drawn 
forward  into  futurity  by  the  force  of  the  wordjO^er- 
wards^  to  which  it  is  attached.  That  such  an  inten- 
tion is  utterly  inconsistent  with  the  prospective  cha-* 
racter  given  to  the  whole  act,  by  the  force  of  the 
word  henceft)rthj  and  in  the  commencement.  That 
the  force  of  this  word  runs  through  the  whole  aet ; 
and  that,  used  in  the  clause  under  consideration,  it 
would  render  the  retrospective  construction  of  that 
clause  absurd.  In  the  passage  cited.  Judge  Roane 
says,  that  no  good  reason  could  possibly  have  existed 
with  the  legislature,  for  varying  the  constrnction  of  a 
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isto.      section  embracing  two  descriptions  of  cases,  standing 


StereBioii'i 


on  a  similar  foundation.  Thb  might  have  been  a 
^H^" '  good  argument  on  the  floor  of  the  legislature,  to  in- 
SuOifaiit  duce  them  to  embrace  past  cases ;  but  it  is  no  argu- 
ment to  prove  that  they  have  embraced  them.  Whe- 
ther they  ought  to  have  embraced  them  is  a  very 
different  question  from  whether  they  have  actually 
done  so.  The  first  is  purely  a  legislative  question; 
the  last  purely  a  judicial  question,  and  the  only  ques- 
tion in  the  case  for  the  Court. 

But  it  is  said,  the  appellants  do  not  seek  to  give  the 
acta  retrospective  effect ;  they  say  that  the  act,  from 
the  time  it  took  effect,  clothed  the  ^appellants  with  a 
new  capacity  of  inheritance,  not  in  relation  to  rights 
previously  vested,  but  in  relation  to  inheritances  which 
might  thereafter  fall.  Let  it  be  admitted  that  their  po- 
sition is  such  ;  let  it  also  be  admitted,  that  the  legisla- 
ture had  the  right  to  clothe  them  with  such  new  capa- 
city in  relation  to  future  inheritances.  But  the  ques- 
tion still  remains,  have  they  done  so :  is  it  to  persons 
in  their  predicament  that  this  new  capacity  of  inheri- 
tance is  extended  ?  We  have  endeavoured  to  show 
that  it  is  not :  whether  the  Court  look  to  the  expo- 
sition of  the  statute  by  the  tribunals  of  the  State, 
or  whether  they  look  to  the  construction  of  the  sta- 
tute, per  se.  The  Court  of  Appeals  of  Virginia,  while 
they  admit  the  application  of  this  statute  to  antece- 
dent births  and  marriages,  decide  that  the  law  applies 
to  cases  only  where  the  father  has  died  posterior  to 
the  passage  of  the  statute.  The  reasoning  on  which 
the  Court  ground  this  distinction  is  not  fully  developed 
by  them :  the  appellants'  counsel  infers  their  reasoo- 
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iogy  and,  as  we  may  safely  admit,  contests  it  with  sue*      1S20. 
cess.  But  there  is  a  reason  for  requiring  that  the  father    ""^^^^^^ 

.  SteFeDton'i 

should  continue  in  life  after  the  act,  which  applies  with  Hein 
equal  force  both  to  the  marriage  and  the  recogni-  soUinint. 
tion,  and  corroborates  the  construction  drawn  from  the 
language  pf  the  law,  that  both  those  facts  should  be 
posterior  to  the  act.  It  is  this :  the  statute  attaches 
new  legal  consequences  to  the  act  of  marrying  a  wo- 
man by  whom  the  man  had,  previously,  had  children ; 
and  to  the  act  of  recognizing  such  children.  Make 
the  law  prospective  in  those  particulars,  and  the  citi- 
zens for  whose  government  it  was  intended,  have  it 
in  their  choice,  by  performing  those  acts  thereafter, 
to  incur  those  consequences  or  not.  But  attach  those 
consequences  to  a  past  marriage  and  recognition,  and 
you  change  the  legal  character  of  a  past  transaction 
by  an  ex  post  facto  law.  By  a  subsequent  law  you 
attach  consequences  to  an  act  which  did  not  belong 
to  it  when  it  was  performed.  It  is  precisely  for  this 
reason  that  ex  post  facto  laws  are  prohibited ;  be- 
cause consequences  are  attached  to  an  act  which  did 
not  belong  to  them  at  the  time ;  and  which,  conse- 
quently, could  not  have  entered  into  his  considera- 
tion of  the  question,  whether  he  would  commit  it  or 
not.  You  surprise  him  by  a  new  case,  on  which  his 
judgment  was  never  called  to  pass,  and  when  it  is  too 
late  to  retract  the  step  and  avoid  -  the  new  conse-' 
quences. 

3.  The  next  ground  taken  by  the  claimants  is,  that 
if  they  were  not  legitimated  by  the  19th  section  of 
the  law  of  descents,  they  were  made  capable  of  in- 
heriting from  Richard  by  the  18th  section  of  that 
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18(0.  law.''  It  is  contended  on  the  part  of  the  appellantSi 
ste?en8on'8  ^^^^  ^^^^  clause  opens  an  inter-communication  of 
Heirs  blood  through  the  mother,  to  an  indefinite  extent 
Saiiiraiit.  Jineally  and  collaterally.  But  we  insist,  that  it 
only  gives  to  the  natural  children  the  faculty  of  in- 
heriting immediately  from  the  mother,  and  of  trans- 
mitting such  inheritance  to  their  posterity.  The  le- 
gislature has  not  said,  that  natural  children  shall  be 
considered  as  lawfully  bom  of  tlieir  mother  for  all 
the  purposes  of  inheritance  pointed  out  by  the  act 
It  has  given  them  two  capacities  of  inheritance  only; 
the  capacity  to  inherit  on  the  part  of  the  mother; 
and  the  capacity  of  transmitting  inheritances  on  the 
part  of  the  mother.  These  capacities,  it  is  true,  they 
are  to  enjoy,  in  like  manner  ^^  as  if  they  had  been 
lawfully  begotten  of  the  mother."  But  these  words, 
^^  as  if,  &c."  do  not  add  to  the  number  of  their  heri- 
table capacities ;  they  seem  only  to  designate  the  ex- 
tent to  which  they  shall  enjoy  the  two  specific  capa- 
cities which  are  expressly  given  them. 

Do  these  capacities  authorize  them  to  claim  the 
inheritance  from  Richard  ?  What  are  they  ?  Ist 
That  they  shall  be  capable  of  inheriting  on  the  part 
of  their  mother ;  2dly.  That  they  shall  be  capable 
of  transmitting  inheritance  on  the  part  of  their  mo- 

o  Wbicfi  provides,  that  '*  id  making  title  by  descent,  it  shall 
be  no  bar  to  a  party  tbat  any  ancestor  through  whpm  be  de- 
rives his  descent  from  the  intestate  is,  or  hath  been  an  alien. 
Bastards  also  shall  be  capable  of  inheriting  or  of  transmitting 
inheritance  on  the  part  of  their  mother,  in  like  manner  as  if 
they  had  been  lawfully  begotten  of  such  mother." 
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tfier.  The  last  capacity  it  is  not  contended,  has  any  iw). 
application  to  the  case  at  bar.  This  not  being  the  iH&fmM^M 
case  of  an  inheritance  transmitted  through  the  na-  ^^^ 
tural  children,  but  one  which  they  claim  directly  for  Solliraiit 
themselves.  If  they  are  entitled,  therefore,  their  title 
must  arise  under  the  first  capacity,  that  of  inheriting 
on  the  part  of  their,  mother.  What  is  the  meaning 
of  this  expression,  on  the  part  of  their  mother  ?  The 
counsel  on  the  other  side  contends,  that  it  means 
Jrom  or  through  the  mother  ;  that  it  connects  the 
bastard  with  the  ancestral  Une  of  the  mother,  and 
through  her,  collaterally,  with  all  who  are  of  her 
blood.  On  the  other  hand,  we  insist,  that  the  capa- 
city does  not  go  beyond  an  inheritanceyrom  the  mo- 
ther, and  the  transmission  of  that  inheritance  lineally 
and  collaterally  among  their  descendants;  or,  in 
other  words,  to  make  the  mother  the  head  of  a  new 
family.  The  expression  *^  on  the  part  of  the  mo* 
ther,"  does  not  carry  the  mind  beyond  the  mother, 
unless  connected  with  words  of  more  extensive  sig- 
nificance, such  as,  ancestors  on  the  part  of  the  mo* 
ther,  or  descendants  on  the  part  of  the  mother;  and 
here  it  would  be  the  supplemental  words  which 
would  produce  the  effect,  not  the  words,  "oathe  part 
of  the  mother."  But,  it  will  perhaps  be  urged,  that 
in  the  case  of  Bamitz  v.  Casey/  the  counsel  upon 
both  sides,  and  the  Court,  seem  to  have  understood 
thb  term  in  the  sense  contended  for  on  the  other 
.  ^de.  That  case  arose  on  a  statute  of  Maryland,  in 
which  the  force  of  the  term  is  expounded  to  mean, 


rt  7  Cranch,  47« 
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182Q.      from  or  through.     In  our  case,  the  Virginia  statute 
^^^^^^^  furnishes  an  opposite  inference.     The  expressions, 

Heirs      «  0^  fj^^  po^t  of  thefcUheTj^^  and  **  an  the  part  of  the 
SuUiirsuit    mother ^^^  occur  in  the  6th  section  of  the  law  of  de*- 
scents.    It  is  the  onlj  instance  in  which  they  do  oc- 
cur, and  there  they  a^e  indisputably  synonymous 
with  "  o/^'  and  "^ow"  any  brother  or  sister  of  such 
infant  on  the  part  of  thefathery  and  so  vice  versa^ 
It  is  said,  that  this  provision  places  the  natural  chilr 
dren  on  the  footing  of  legitimate  children  to  all  the 
purposes  of  inheriunce.    But,  we  would  ask,  does 
it  enable  the  mother  to  inherit  ^om  them  f    Does  it 
enable  the  mother's  ancestors  or  collateral  relations 
^  to  inherit  ?    The  provision  is,  that  the  natural 
children  may  inJieritfrom  the  mother.    But  where  is 
the  provision  that  the  mother  may  inherit  from  them, 
or  that  her  relations  may  inherit  from  them  ?    It  is 
not  to  be  found ;  the  legislature  did  not  look  up- 
wards beyond  the  mother.     It  was  not  their  object  to 
force  her  natural  issue  upon  a  family  which  she  had 
dishonoured  and  offended  by  bringing  them  into  the 
world.    That  they  should  have  connected  them  with 
her  was  just  and  proper ;  she  could  not  complain. 
But  to  have  connected  them  with  a  family  from  which 
she  had  probably  been  expelled  on  account  of  her 
infamy,  and  to  have  given  them  a  capacity  to  inherit 
the  estates  of  that  family,  would  not  have  been  quite 
so  just  or  reasonable.  We  contend,  that  the  legislature 
have  not  done  it;  but  that  the  capacity  to  transmit  ap« 
plies  only  to  inheritances  descending  from  the  mother, 
and  from  each  other.  Again ;  if  theexpression,  ^'  on  the 
part  of  the  mother,''  is  of  the  extent  contended  for, 
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then  the  capacity  to  inherit  on  the  part  of  the  mother,       \b2o. 

is  a  power  to  take  itAeritances  from^  or  through  her^  stercMon^ 

in  right  of  lier.    But  the  inheritance  claimed  is  not      ^^^" 

of  this  description  \  it  is  a  direct  inheritance  from  a    Saiii?aDt. 

mother^  which,  both  at  the  common  law,  and  under 

the  statute,  is  not  an  inheritance  on  the  part  of  the 

mother;  it  does  not  come  from,  or  through  her,  it  does 

not  come  in  her  right.     So  say  the  Court  in  the  case 

of  Bamitz  v.  Casey,  before  cited/    That  was  on 

the  statute  of  Maryland ;  the  statute  of  Virginia,  in 

case  there  is  no  father,  gives  the  estate  to  the  mother, 

brothers  and  sisters,  per  capita^  so  that  the  shares 

taken  by  the  brothers  and  sisters,  are,  cast  at  once 

from  the  deceased  brother  on  them,  and  do  not  come 

to  them,  from,  or  through,  or  in  right  of  the  mother. 

This  is  the  inherit^ice  which  the  appellants  claim, 

and  which  they  claim  in  virtue  of  their  specific  and 

single  capacity  to  inherit  on  the  part  of  the  mother, 

Mr.  Hammond,  for  the  appellants,  in  reply,  stated, 
that  the  argument  on  the  other  side,  involved  the 
general  construction  of  the  act,  as  well  as  its  opera- 
tion upon  this  particular  case.  It  asserts,  that  the 
recognition  must,  in  all  cases,  be  subsequent  to  the 
marriage  \  thus  proviug  the  consent  of  the  father  to 
the  legitimation.  Now,  if  the  legitimation  does  not 
result  from  the  agreement,  or  depend  upon  the  assent 
of  the  father,  this  argument  is  of  no  avail.  The 
principle  b  adopted  from  the  civil  law.  And  it  is 
reasonable  to  suppose,  that  when  the  ablest  lawyem 

a  7  0mc&,  476. 
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182a      aud   civilians   of  the  countryi  introduced  *  it  into 
8tevcMo?s  ^^^^  ^^^®»  ^'^^y  intended  to  adopt  it  as  interpreted 
Heirs      and  understood  in  the  countries  where  it  prevailed. 
SoUiTuit    The  civilians  held,  that  ^^  this  legitimation  is  a  pri- 
vilege or  incident  inseparably  annexed  to  the  mar- 
riage, so  that,  though  both  the  children  and  parents 
should  wave  it,  the  children  would,  nevertheless,  be 
legitimate."    The  foundation  of  this  doctrine  is  thus 
explained :  ^<  Ratio  est  quia  matrinumium  subsequens 
exfictione  legis  retraliitur  ad  tempus  susceptionis  li 
herorum  ut  legitimati  habeantur  legitime  suscepti 
(i.  e.)  post  contractum.^^'' 

If  legitimacy  is  an  incident  inseparably  annexed 
to  the  marriage,  it  must  be  the  marriage,  and  not  the 
agreement  of  the  father,  that  legitimates  the  child. 
But  there  can  be  no  such  legitimacy  without  the 
agreement  or  recognition  of  the  father.     Agreement 
and  recognition  are  not  synonymous  terms.    Recog- 
nition implies  no  more  than  a  simple  admission  of  a 
fact;  it  is  in  the  nature  of  evidence.     Agreement 
supposes  an  assent  or  compact,  from  which  certain 
consequences  result,  made  with  a  view  to  those  con- 
sequences.    Recognition  refers  to  something  past. 
Agreement  implies  a  transaction  from  which  some 
effect  is  to  follow.    The  provision  under  considera- 
tion consists  of  an  enumeration  of  facts,  and  a 
declaration-  of   legal  consequences  resulting  from 
those  facts.  -  The  facts  are,  having  children  by  a 
woman,  and  afterwards  marrying  her.  ,  Upon  such 
a    case    the    statute    operates,    and    declares    the 
children  legitimate.    But  the  effect  follows  only 

a  Hargr.  note.    Co.  lAtt.foL  244.  b.  245.  a. 
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the  legal  proof  of  the  facts ;  and  this  the  statute  has.     isso. 
defined.    There  must  be,a  recognition  by  the  father ;  ^^^^^*^^ » 
and  thiis  is  considered  a  third  fact.    Though  as  a      Hein 
fact  it  must  exist ;  yet  its  existence  is  only  necessary    suHhmnt. 
to  establish  the  first  fact ;  that  the  huslmnd  of  the 
mother  is,  in  verity,  the  father  of  the  child.    No  le* 
gal  consequences  can  result,  until  facts  are  establi^- 
ed  by  proof.    We  insist,  that  the  terms  ^^'if  recog- 
nized by  hinij^ are  inserted  for  the  single  purpose  of 
defining  the  proof  upon  which  the  material  facts 
should  be  established,  and  are  to  be  regarded  only  as 
prescribing  a  rule  of  evidence  for  the  particular  case. 
Had  the  legislature  intended  this  recognition  as  one 
fact,  a  principal  condition  upon  which  the  legitima^ 
cy  was  to  be  founded,  they  could  easily  have  con*^ 
nected  it  with  the  other  facts,  so  as  to  have  left  no 
doubt  about  it.    The  act  would  have  read  thus: 
^^  Where  a  man,  having  by  a  woman  one  or  more 
children,  shall  afterwards  intermarry  with  such  wo- 
man, AND  recognize  such  child  or  children^  they  shall 
thereby  be  legitimated."    As  the  words  now  stand 
in  the  sentence,  they  are  of  very  diflferent  import 
The  two  principal  facts  are  first  enumerated  ;  then 
proceeding  to  declare  Ihe  result,  the  mode  of  proof  is 
set  down,  as  it  were,  in  a  parenthesis,  hypothetically, 
and  indefinite  as  to  time:  As  much  as  to  say,  ^^  when 
the  father  and  mother  intermarry,  ifj  suppose  that^ 
dUow  that  the  father  recognized  the  children,  they 
shall  be  legitimate."    If  the  recognition  of  the  father 
is  a  principal  fact;  if  the  legitimacy  is  the  consequence 
of  that  recognition,  the  child  could  only  be  legitimate 
.  ffom  the  time  of  the  recognition.    This  would  in- 
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1820.  troduce  endless  confusion  and  litigatidn.  The  rights 
SteTeDBoo's  of  parties  would  always  depend  upon  the  time  the 
father  signified  his  assent,  or  declared  his  agreement 
This  never  was  the  doctrine  of  the  civil  law.  Sdme 
referred  the  legitimation  to  the  birth,  others  to.  the 
time  of  marriage ;  but  all  dated  it  from  the  one  or 
the  other  of  these  periods.  But  as  legitimation  could 
not  exist  until  the  celebration  of  the  marriage,  we 
hold  that  it  must  commence  at  that  time,  and  from 
that  time  confer  rights  upon  the  parties.  A  recogni- 
tion before  marriage  is  within  the  letter  of  the  act. 
It  supplies  evidence  as  conclusive  of  the  fact  to  be 
established,  as  if  made  after  the  marriage.  Constan- 
tine,  who  introduced  this  provision  into  the  civil  iaw^ 
c<  is  supposed  to  have  intended  it  as  an  encourage- 
ment to  those  who  had  children  born  in  concubinage, 
to  marry  the  mother  of  such  dfispring.*"  But  in 
our  case,  the  recognition  is  in  fact  subsequent  to  the 
marriage.  The  will  speaks  only  from  the  death  of 
the  testator,  and  is,  therefore,  a  recognition  by  him  at 
the  time  of  his  death.  The  appellants  were  bom 
illegitimate.  Their  father  recognized  them  as  his 
children.  While  illegitimate,  he  declares  their  mo- 
ther his  wife.  He  afterwards  marries  her,  and  con* 
tinues  to  recognize  them  as  his  children.  He  dies. 
Then  comes  an  act  of  the  legislature,  the  special  ob- 
ject of  which  is,  ^^  to  protect  and  provide  for  the  in- 
nocent oflfspring  of  indiscreet  parents,  who  had  al- 
ready made  all  the  atonement  in  their  power  for  their 
misconduct,  by  putting  the  children  whom  the  father 
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recognized  as  his  own,  on  the  same  footing  as  if  born  isso. 
in  lawful  wedlock."  If  birth  and  marriage  are  the  ^J^^]^ 
facts  upon  which  the  act  operates,  and  recognition  Hein 
nothing  but  evidence  of  those  facts,  the  decisions  al-  SviUvant. 
ready  cited  are  decisive  in  our  favour*  It  is  settled, 
that  the  act  extends  to  cases  of  birth  and  marriage 
before  its  passage ;  and  it  is  perfectly  clear,  that  the 
enacting  part  of  the  act  is  prospective.  The  parties 
upon  whom  it  is  acknowledged  to  operate,  could 
claim  no  rights^  but  those  which  accrued  after  the 
first  of  January,  17&7.  It  was  at  that  period,  and 
not  before,  that  their  new  capacity  commenced.  We 
have  shown,  that  this  interpretation  of  the  act  inter- 
feres with  no  vested  right :  And  we  have  shown  how 
interests  in  possession  may  be  affected,  upon  the 
principle  decided  in  the  Virginia  Court  of  Appeals. 
In  the  view  we  take  of  the  case,  the  death  of  the 
father,  before  the  passage  of  the  act,  is  a  circum- 
stance of  no  importance.  It  is  upon  the  children, 
and  not  upon  the  father,  that  the  act  operates.  It 
attaches  upon  existing  cases,  and  gives  a  character 
to  transactions  already  past.  Were  he  alive,  he  could 
not  recal  the  birth,  the  marriage,  or  the  recognition. 
A  solemn  disavowal  of  the  children  could  not  restrain 
the  operation  of  the  law  ;  for  we  have  shown,,  that 
legitimation  results  from  the  facts,  and  not  from  the 
inclination  or  pleasure  of  tlie  father. 

The  common  law  rules  of  succession,  both  as  to 
real  and  personal  estate,  were  exceedingly  narrow 
and  illiberal.  Where  those  rules  have  been  enlarged 
by  statute.  Courts  have  always  given  the  act  a  libe^ 
ral, interpretation  in  favour  of  the  persons  let  iij« 
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18S0.!  Thus  the  Englteh  statute  of  distribations  was  con- 
st0f»Daoii'i  ^trued  to  extend  to  cases  of  intestacy  that  happened 
before  its  passage,  where  administration  was  granted 
afterwards/  No  vested  right  was  disturbed  b;^  this 
interpreUtion,  though  it  allowed  the  act  a  retrospec- 
tive opelration*  So  in  our  case,  though  legitimated 
bjr  a  law  subsequent  to  their  birth,  the  appellants 
claim  a  new  capacity,  only  In  regard  to  inheritances 
that  may  fall  after  their  legitimacy  takes  eflfect.  The 
appellants  do  not  seek  to  make  themselves  heirs  to 
their  father  Hugh.  They  claim  that,  upon  the  death 
of  their  brother  Richard,  in  1796,  they  were  his  heirs 
at  law.  In  making  title  by  descent  from  a  brothex, 
the  fathisris  nat  noticed  at  the  common  law.  The 
descent  is  held  to  be  immediate  between  brothers. 
Sp,  by  the  laws  of  Virginia  and  Kentucky,  where 
the  father  and  mother  are  both  dead,  the  descent  is 
cast  directly  to  the  brothers  and  sisters.  If  this  po- 
sition could  at  any  time  have  been  doubted,  it  is  now 
settled  by  the  decision  of  this  Court  in  th6  case  of 
Barnitz^  Lessee  v.  Casey.* 

But  if  the  appellants  were  not  legitimated  by  the 
l9th  section  of  the  act,  they  claim  that  they  are  en* 
titled,  as  bastards,  under  the  18th  section.  When  it 
is  admitted  that  the  act  changes  the  condition  of  bas- 
tards, the  extmitof  that  change  must  be  ascertained. 
By  determining  the  class  of  cases  included,  it  can 
be  best  decided  what  cases  are  excluded.  The  Court 
are  railed  upon  for  the  first  time  to  put  a  construe*^ 
tion  upon  this  part  of  the  act;  and  we^hold,  that 
it  will  not  be  correct  to  say,  that  bastards  cannot  in- 


a  .2  Fern.  642. 


b  1  Cnmeh,  4id. 


Digitized  by 


Google 


OF  TVS  UNITED  STATES.  219 

befit  coUMemUy,  wkbout  showbg  that  the  tenns  lo^ 
and  policy  of  the  law  can  be  fairly  safiified,  an4 
collateral  inheritance  between  bastards  denied*  The 
Court  must  say  that  tha^  act  confers  nothing  but  n 
direct  lineal  succesrion  between  bafitaidsand  theirmo^ 
ther ;  or  they  must  say  that  the  act  reteoiFes  entirely 
their  incapacity  of  inheritmce  through  o6d  from  tbe^ 
maternal  kindred*  To  this  last  portion  it  is  objected^ 
by  tho  counsel  for  the  respondent,  that  it  makes  ba*-^ 
tards  the  legitimate  children  of  their  mother  for  pur^ 
poses  of  inheritance^  which  ought  not  to  be  donef 
because  if  such  had  been  the  intention  of  the  legis- 
lature, they  would  have  said  so  in  express  terms* 
But  does  it  follow,  that  the  capacity  of  inheritance 
would  follow  the  express  legitimation  of  bastards, 
witfaopt  providing  that  such  should  be  the  conse- 
quence of  legitimation  ?  Children  legitimated  by 
the  tnarriage  of  their  parents,  are  no  longer  bastards; 
But  bastards  legitimated  in  the  maternat  line,  would 
still,  in  law,  be  without  a  father,  and  that  h&dge  of 
illegitimacy  must  ever  attach  to  them.  It  was  a 
maxim  of  the  civil  law,  that  the  Prince  could  legiti-* 
mate  bastards;  but'the  civilians  held,  that  suc^h  legi-^ 
ttmation  did  not  confer  the  right  of  succession/  It 
was  the  right  of  succession,  the  capacity  of  inherit-^ 
ing  and  transmitting  inheritance,  that  the  legislature 
in  this  case  meant  to  confer ;  and  they  have  chosen 
to  do  it  in  express  terms.  Th6re  is  no  room  to  doubt 
what  was  intended ;  and  we  think  there  b  no  just 

a  DoniaifLaix  GviUi^  L  1.  #•  2.  art.  10. 
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16C0.       foundatioii  for  the  exceptions  and  limitations  set  up 
S!^X^t  by  the  respondent. 

Uein  We  admit  distinctly,  that  the  appellants  must  take 

duttif  apt  as  bastards,  or  they  cannot  take  at  all.  They  are 
^^  clothed  with  alt  the  attributes  and  disabilities  of 
bastardly  except  the  capacity  of  inheritance^  specially 
conferred  on  them^  and  conferred  on  them  too  as 
bastards."  What  were  the  disabilities  of  bastards 
at  the  time  the  act  was  passed  ?  They  conld  not  in- 
herit. In  matters  of  succession  and  inheritance,  they 
had  no  mother,  and  consequently  could  have  no  other 
relative.  But  except  on  the  single  subject  of  inhe- 
ritance, the  laws  recognised  and  regarded  them  as 
standing  in  the  same  relation  to  their  kindred  as  if 
born  in  wedlock.  In  contracting  marriage,  bastards 
were  held  to  be  relations,  and  prohibited  from  marry- 
ing within  the  Levitical  degrees.  In  the  case  of 
Haines  v.  Jefiell,  the  Court  of  King's  Bench  refused 
a  prphibitioQy  to  stay  proceedings  in  the  Spiritual 
Court  against  Haines,  fur  marrying  the  bastard 
daughter  of  bis  sister/  And  the.Court  said  it  had 
always  been  held  so ;  esfiecially  where  it  was  the 
child  of  a  woman  relative.  Here  the  law  expressly 
recognizes  the  collateral  kindred  between  the  uncle 
and  his  bastard  uiece.  Bastfirds  are  within  the  mar- 
riage act|  which  requires  the  consent  of  parents  or 
guardians  to  the  marriage  of  persons  within  age.*  In 
this  case,  Mr.  Justice  Butler  declares  that  the  rule 
that  a  bastard  is  nuUitis  JUius,  applies  only  to  cases 
of  inheritance,  and  says  it  was  so  considered  by  Lord 

a  Ld.  Rai/fn.  68. 

6  Tho  Kiss  v.  Tbe  lababitonto  of  Hodnett,  1  T.  R.  96. 
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Coke.    Even  Blackstone,  who  is  quite  a  zealot  for      ib2o. 
the  cOmmop  law  doctrines  respecting  bastards,  ad-  stercnson't 
mits,  almost  in  terms,  that  bastards  were,  at  the  time      ^f^ 
he  wrote,  subject  to  no  disability  but  the  incapacity    Sniiivaot. 
of  inheritance.''    And  Woodeson  asserts  the  same 
thing.^    In  passing  the  act,  the  legislature  meant  to 
effect  a  change  in  the  legal  condition  of  bastards,  by 
removing,  to  some  extent^  the  only  legal  incapacity 
to  which  they  were  subject:  and  this  was  a  total 
disqualification  to  inherit  or  transmit  estates,  from  or 
to  ascending  or  collateral  kindred.     It  is,  therefore, 
evident,  that  the  legislature  contemplated  conferring 
this  capacity,  in  respect  to  the  ascending  or  collateral 
kindred,  or  both.    The  civil  law  distinguished  bas- 
tards into  four  classes.     Those  borp  in  concubinage 
succeeded  to  the  effects  of  their  mother  and  relatives, 
and  in  some  cases  to  a  part  of  the  estate  of  their  pu- 
tative father.^    So  that  the  authority  of 'precedent 
is  against  the  doctrine  of  the  respondent,  which 
would  limit  the  effect  of  the  act  to  inheritance  di- 
rect between  the  mother  and  the'bastard. 

But  it  is  urgedj  that  the  appellants  cannot  inherit 
collaterally,  because,  legally  speaking,  bastards  have 
lio  collateral  relations ;  and  therefore  the  appellants 
cannot  be  the  brothers  and  sisters  of  Richard.  'Vhh 
was  true  before  the  passage  of  the  act.  But  does 
it  remain  so  since  ?  The  law  then  provided,  that 
so  far  as  inheritance  was  concerned,  a  bastanl  was 
the  son  of  no  person.  He  had  neither  father  nor 
mother,  and,  consequently,  had  no  blood  to  convey 

n  1  BL  Comm.  48f5,     h  1  JV^oJef^.  r^f>4.     r  \m\  «9,  r.  1?.  ^.  4. 
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iMa      succession  except  in  a  lineal  descent  from  himself. 
Pfciiiniuirt  There  was  po  bk>od  to  convey  succession,  either 

^^Bitt     to  ascendants  or  collaterals.    Having  in  law  no 
StflHriMt    mother,  there  could  be  no  source  from  which  a 
bastard  oould  derive  inheritable  bipod,  and  no  chan* 
net  through  which  his  blood  could  communicate 
With  that  of  others.      But  as  this  was  a  provi- 
sion of  positive  law, a  new  provision  could  restore  the 
connection.     Such  is  the  effect  of  the  provision 
under  consideration.    ^^  Bastards. also  shall  be  capa- 
ble of  inheriting,  and  transmitting  inheritance,  on 
the.  part  of  thbir  motheb,  in  like  manner  as  if  law- 
fully begotten  of  such  mother.''    Henceforth  there 
shall  be  heritabli^  blood  between  the  bastard  and  the 
mother.    The  bastard  has^hus  a  legal  mother  ;  and 
having  a  mother,  a  channel  is  opened  through  wh\ch 
he  can  have  brothers  and  sisters,  and  every  other  re- 
lative in  the  ascending  and  collateral  line.     It  was 
liecause  th§  bastard  had  no  mother,  that  he  could 
have  ho  Jbrothers  and  sisters,  i  The  act  gives  him  a 
mother.    He  can  inherit  from,  and  transmit  inherit- 
anco  to  her  direct    Heritable  biood  can  flow  from 
themother  to  her  bastard  child,  and  be  tracedrfirom 
the  child  to  the  mother,  and  through  the  mother  to 
brothers  and  sixers,  and  uncles  and  juints*    'J^hc 
li^stard  is  not  legitimated :  But  bis  blood  is  made 
heritable  through  that  parent  about  whom  there  c{in 
be  no  doubt    The  character  of  his  blood  being 
diaiiged^  he  is  restored  te  his  kindred  in  oiatters  of 
inheritance ;  Ae  only  case  in.  which  the  law  separated 
him  from  them.    It  is  true  that  the  appellants  were 
not  the  brothers  and  sittera  of  Richard  at  the  time  of 
his  birth,  as  far  as  concerned  inheritance.    Bit  the 
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act  of  1786  has  effected  a  change  itf  thehr  condition ;  isjo. 
and  from  the  day  it  took  effect,  they  were  in  law, 
and  for  the  purposes  of  socceBsiontoesCateSy  hisbro* 
thers  and  sisters  of  the  half  blood.  Had  Richard 
left  brothers  and  sisters  of  the  whole  blood,  the  loth 
section  of  the  act  would  expressly  embrace  their  case. 
There  was  no  occasion  to  make  express  provision 
for  the  succession  of  bastards,  either  in  the  law  of 
descents,  or  in  Judge  Tucker's  table,  because  the 
general  provision  for  the  half  blood  included  their 
case.  This  is  clearly  the  mode  of  succession  con- 
templated. They  shall  inherit  in  like  manner  as  if 
lawfully  begotten. 

It  is  argued  that,  on  the  part  of^  are  technical 
terms  of  the  law,  which  only  import  immediately 
Jrom*    The  operation  of  the  act  is  thus  limited  to 
a  descent  immediately  from  the  mother.    If  we  are 
mistaken  in  the  consequence,  which  we  suppose  even 
this  intercommunication  of  blood  must  work  in  the 
legal  condition  of  a  bastard,  we  must  still  inquire 
whether  the  terms  of  the  act  can  be  satisfied  by  this 
narrow  construction.    We  do  not  admit  that  the 
terms,  on  the  part  of^  import  no  more  than  immedi- 
ately from.    We  insist  that  they  are  used  tp  describe 
the  ancestral  kindred  in  the  line  of  each  parent.    On 
Ike  part  of  the  mother ,  means,  from  or  through  the 
mother,  or  bef  relatives.  Thus,  brothers  and  sisters  of 
the  same  mother,  but  different  fathers,  are  brothers 
and  sisters  bn  the  part  of  the  mother,  and  are  de- 
scribed as  such  in  the  6th  section  of  the  act    And  in 
the  case  of  Bamitz^s  lessee  v.  Caseyj  before  cited,  the 
counsel  upon  both  sides,  and  the  Court,.seem  to  have 
understood  these  terms  in  the  sense  we  contend  for. 
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1820.      The  capacity  of  transmitting  inheritance,  conferred  bjr 

j^J^^^J^^^  the  act,  can   have  no  operation,  if  the  terms,  ^'^  t^ 

Hein  '  part  of,  be  interpreted  to  mean,  immediately  from 

SuiiivaDt    the  mother*    The  bastkrd  must  transmit  the  inherit-' 

ance  to  or  through^  whether  it  pass  to  ascendants  or 

callaterals. 

The  common  law  disabilities  of  bastards  are,  Kke 
the  canons  of  descent,  of  feudal  origin  :  for  it  must 
be  remembered  that  this  disability  relates  entirely  to 
inheritance.      Escheats  are  the  fruits  and  conse- 
quences, as  Blackstone  says,  of  feudal  tenure  result- 
ing from  the  frequent  extinction  of  heritable  blood, 
according  to  the  feudal  tenure  of  inheritance.    A 
bastard,  being  the  son  of  nobody^  could  have  no 
heritable  blood,  consequently  none  of  the  blood  of 
the  first  purchaser.    The  feudal  doctrine  of  carrying 
the  estate  through  the  blood  of  the  first  purchaser, 
inevitably  excluded  inheritance  among  bastards.     In 
this  sense  the  disability  of  bastards  was  the  conse- 
quence of  feudal  policy,  and  totally  inconsistent 
with  the  liberal  and  equitable  canons  of  descent,  in- 
troduced by  the  act  of  1785.    The  preference  of 
tho  miale  ascending  fine,  preserved  by  the  statute  of 
1786,  is  not  founded  upon  feudal  doctrines.    T6e 
inheritance  is  directed  first  to  the  father ;  not  because 
he  is  the  most  worthy  of  blood,  but  because  he  is 
the  head  of  the  family,  who  can  best  dispose  of  the 
estate  among  his  surviving  children :  And  upon  this 
same  principle  the  grandfather  ii  preferred  to  the 
grandmothers  and  aunts.    This  is  no  preference  of 
the  male  ancestors ;  but  simply  a  preference  of  th9 
husband  or  father,  if  in  existence,  to  the  wife  or 
rlilldrcn  of  tho  same  person ;  and  the  principle  of 
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ttu9  doctfiiie  is  directlj  repugnant  to  that  of  the      laso. 


StfTeiMOB'ft 


feudal  or  couunon^  law.  Corruption  of  blood  by 
convictions  for  crimes,  alienage,  and  bastardy,  were  HebT 
three  fruitful  sources  of  e^beats  at  the  common  law.  sniUraiiL 
The  prikiciple  of  extinguishing  the  inheritable  blood, 
applied  to  each  case.  The  first  was  cut  up  by  the 
constitution  of  Virginia.  The  act  of  1785  laid  the 
axe  to  the  root  of  the  other  two.  Not  by  authoriz- 
ing aliens  to  bold  lands,  or  by  legitimating  bastards^ 
In  the  one  case  it  permits  a  citizen,  claiming  by  de- 
scent, ta  trace  his  relation  to  an  intestate  through  an 
alien.  In  the  other,  it  confers  a  capacity  of  inheri- 
table blood  upon  bastards.  The  object  of  both  pro- 
vbions  is  the  same :  to  enable  the  kindred  of  the  in- 
testate to  obtain  the  property  he  left,  instead  of  ra- 
paciously seizing  it  for  the  government.  The  act 
is  clearly  remedial,  and  should  be  construed  liberally 
in  furtherance  of  the  object  of  the  legislature,  con* 
formable  to  the  opinions  of  the  Virginia  Courts  alrea- 
dy quoted. 

Mr.  Justice  Washington  delivered  the  opinion  of  March  m, 
the  Court.  It  is  admitted  by  the  counsel  on  both  sides, 
in  their  argument,  with  which  the  o^nion  of  the  Court 
coincides,  that  Hugh  Stephenson,  though  the  merito- 
rious cause  of  thic  grant  of  this  land,  never  took  any 
interest  therein,  but  that  the  right  to  the  same  vested 
in  his  son  Richard,  to  whom  the  warrants  issued,  as 
the  first  purchaser.  It  is  further  admitted  by  the 
counsel,  that  the  law  of  descents  of  Ohio,  at  the  time 
when  Richard  Stephenson  ^ied,  was  not  more  fa- 
vourable to  the  claim  of  the  appellants  than  that  of 
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Virginia,  which  will  be  hereafter  noticed;  and  they 
have,  in  the  argument,  rested  the  cause  upon  the 
construction  of  the  latter  law.  The  opinion  of  the 
Court,  therefore,  is  founded  on  this  law. 

The  appellants  object  to  the  decree  of  the  Court 
below,  upon  the  following  grounds :  1.  That  the  land 
warrants  ought  to  have  beea  granted  to  them  as  the 
representatives  of  Hugh  Stephenson,  designated  as 
such  by  his  last  will. 

2.  That  by  the  marriage  of  their  mother  with 
Hugh  Stephenson,  and  his  recognition  of  them  aS; 
his  children,  they  were  legitimated,  and  entitled  to 
the  inheritance  in  this  land  as  heirs  to  Richard  Ste« 
phenson ;  if  not  so,  then, 

3.  That,  as  bastards,  they  were  capable  of  inhe- 
riting from  Richard,  who,  they  contend,  was  their 
brother,  on  the  part  of  the  mother. 

Theappei-  1*  The  appellants'  counsel  do  not  contend,  that 
en*titiedto  Sl?e  their  clicuts  are  entitled  to  this  land,  as  devi3ee9  uoi^ 
J^d«yiM€ianl  ^er  thc  will  of  Hugh  Stephenson;  such  a  claim 
hui^!^  re"ra!  would  be  clearly  inadmissible,  inasmuch  as  the  testa- 
tor was  not  only  not  seised  of  the  land  atthe  time  his 
will  was  made,  but  the  law  which  authorized  the 
grant  of  it,  was  not  even  then  in  existence.  But 
they  are  understood  by  the  Courts  to  insist,  that  the 
will  sp  far  operates  upon  the  subject,  as  to  name  them 
the  representatives  of  the  testator,  and  to  render 
them  capable,  as  such,  of  taking  under  the  act  of 
assembly,  which  passed  after  the  death  of  the  testa- 
tor. The  act  provides,  that  where  any  officer,  soldier, 
or  sailor,  shall  have  fallen,  or  died  in  the  service,  his 
heirs  or  legal  representatives  shall  be  entitled  to. 
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and  receive  the  same  qaautity  of  land  as  would  have      iato. 
been  doe  to  such  officer,  &c.  had  he  been  living.''       stevTo^^ 

This  claim  is  altogether  fanciful  and  unfounded.;  ^^^ 
for,  in  the  first  place,  the  appellants  were  not  appoint-  SuUhant 
ed  by  the  will  to  be  the  genera]  representatives  of 
the  testator,  but  the  devisees,  together  with  their 
mother,  of  all  the  testator's  property ;  and,  2dly,  if 
they  had  been  so  appointed,  still  it  could  not  confer 
upon  them  such  a  description  as  to  entitle  them  to 
take  under  the  act  q£  assembly,  unless  the  act  itself 
described  them  as  the  legal  representatives  of  Hugh 
Stephenson,  for  whose  benefit  the  grant  was  intend- 
ed ;  and  then,  they  would  have  taken  exclusively 
under  the  act,  by  force  of  such  legislative  descrip- 
tion, and  not  under,  or  in  virtue  of  the  description 
in  the  will.  It  is  not  likely  that  the  expression,  ^^  le- 
gal representatives,"  in  the  act,  was  meant  to  apply 
to  devisees  of  deceased  officers  and  soldiers  for  whom 
the  bounty  was  intended,  if  they  had  lived,  because^ 
at  the  time  this  law  was  passed,  there  could  not  be  a 
devisor  of  those  lands  under  the  general  law.  It  is 
more  probable  that  they  Were  intended  to  provide 
for  the  gase  of  a  person  who  may  have  purchased 
the  right  of  th?  officer  or  soldier  to  such  bounty  as 
thh  legislature  might  grant  to  him* 

The  next  question  is,  whether  the  appellants  were  Tk«.ppeHi 
legitimated  by  the  marriage  of  Hugh  Stephenson  ^'^^S^"\ 
with  their  mother«  and  liis  recognition  of  them  as  wu^tSli^^'ino' 
his  children.    This  question  arises  under  the  19th  m^ftkNi  S 
section  of  the^u:t  of  1785,  directmg  the  course  of  <>««« 
descents,  which  took  effect  on  the  1st  of  January, 
1787.    Thi3  section  deelares,  that  <*  where  a  man, 
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i8to.      having  by  a  woman  one  or  more  children,  shall  af- 
J^^"""^^    terwards  intermarry  with  such  woman,  such  child  or 
Hein      children,  if  recognized  by  him,  shall  be  thereby  legi- 
SQiiiruit    timated/' 

There  can  be  no  doubt  but  that  the  section  applied 
to  bastanls  in  essCy  at  the  time  the  law  came  into 
operation,  as  well  as  to  such  as  might  thereafter  be 
born.  But  it  is  contended  by  the  counsel  for  the 
appellants,  that  the  section  is,  in  every  other  respect, 
prospective,  not  only  as  to  the  fact  of  legitimation, 
but  as  to  the  two  circumstances  of  marriage  and  re- 
cognition, which  entitle  the  l)astard  to  the  benefits 
of  the  law;  and,  consequently,  that  to  bring  a  case 
within  the  operation  of  this  section,  both  the  mar* 
riage  and  recognition  must  take  £lace  after  the  1st  of 
January^  1787.  Outhe  other  side,  it  is  admitted, 
that  the  privilege  of  legitimation  is  not  conferred 
upon  a  bastard  prior  to  the  above  period ;  but  it  is 
insisted,  that,  as  to  the  marriage  and  recognition,  the 
law  should  be  construed  as  well  retrospectively  as 
prospectively. 

In  the  case  of  Rice  v.  Eflford,  decided  in  the  Court 
of  Appeals  of  Virginia/  the  marriage  took  place 
prior  to  the  1st  of  January,  1787,  but  the  father  re- 
cognized his  illegitimate  children,  and  died,  after 
that  period.  The  whole  Court  seem  to  have  been 
of  opinion,  that  the  word  ^*  afterwards''  referred  not 
to  a  time  subsequent  to  the  1st  of  January,  1787, 
but  to  the  birth  of  the  children,  and,  therefore,  that 
the  marriage,  though  prior  to  that  period,  legitimated 

a  3  Htnn.  4-  JMrn/  225. 
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the  children  before  born,  if  they  should  be  recognized       laao. 
by  the  father.    But,  it  was  stated  by  Judge  Roane,  ^Jj^^^^ 
in  giving  hb  opinion,  that  the  construction  of  the      Heii« 
act. applies  only  to  cases  where  the  father  has  died    SniiiTanti' 
posterior  to  the  passage  of  the  act. 

It  is  contended  by  the.counsel  for  the  appellants, 
that  since,  in  the  above  case,  the  father  recognized 
the  children  subsequent  to  the  1st  of  January,  1787, 
this  opinion  of  Judge  Roane  as  to  the  time  of  the 
recognition,  was  unnecessarily  advanced,  and  is, 
therefore,  entitled  to  no  higher  respect  than  what  h 
due  to  a  mere  obiter  dictum.    Be  this  as  it  may,  it 
is  the  uncontradicted  opinion  of  a  learned  Judge 
upon  the  construction  of  a  law  of  his  own  State ; 
and  is  noticed  by  this  Court,  not  upon  the  ground  of 
its  being  considered  in  that  State  as  of  conclusive 
authority,  but  because  it  strongly  fortifies  the  opinion 
which  this  Court  entertains  upon  the  point  decided ; 
which  is,  that,  however  the  construction  may  be  as 
to  the  inception  of  the  right,  it  is  clearly  prospective 
as  it  relates  to  the  consummation  of  it     And  this 
prospective  operation  Ijeing  given  to  the  act,  by  re- 
quiring the  most  important  condition  upon  which 
the  privilege  of  legitimation  is  to  be  conferred,  to  be 
p^rfdrmed  after  the  law  came  into  operation,. it  is 
less  material  whether  the  marriage  was  celebrated 
before,  or  after  that  period.    To  render  the  past  re- 
cognition of  the  father  effectual  to  give  inheritable 
i>lood  to  his  children,  who  were  then  illegitimate, 
and  incapable  of  taking  the  estate  by  descent,  either 
from  him,  or  from  those  to  vvhom  it  should  descend, 
would  in  some  respects  at  least,  partake  of  the  cha- 
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TBso.      racter  of  a  retrospective  law.    It  would  seem  to  be 
^^^^^^!^^^   most  reasonable  so  to  construe  the  law,  as  to  enable 
Heirs      the  fathier  to  perceive  all  the  consequences  of  his 
SuiiivanL    recognition  at  the  time  he  made  it. 
The  apTicu      The  3d  question  is,  are  the  appellants,  as  bastards, 
tl^*"^^  inht-  capable  of  inheriting  from  Rioliard  Stevenson  ? 
s ']v JJSS!" '^^      The  18th  section  of  the  law  of  descents,  under 
which  this  question  arises,  is  as  follows :  ^^  In  ma- 
king title  by  descent,  it  shall  be  no  bar  to  a  party 
that  ady  ancestor  through  whom  he  derives  his  de- 
scent from  the  intestate,  is,  or  hath  been,  an  alien. 
Bastards  also   shall   be  capable  of  inheriting  or  of 
traasmirting  inheritance  on  the  part  of  their  mother, 
in  like  manner  as  if  they  had  been  lawfully  begot- 
ten of  such  mother." 

In  tlie  construction  of  this  section,  it  is  never  to  be 
lost  sight  of,  that  the  appellants  arc  to  be  considered, 
as  bastards,  liable  to  all  the  disabilities  to  which  the 
common  law  subjects  them,  as  such,  except  those 
from  which  the  section  itself  exempts  them/  Though 
illegitimate,  they  may  inherit  and  transmit  inherit- 
ance, on  tile  part  of  the  mother,  in  like  manner  as  if 
they  had  been  lawfully  begotten  of  the  mother.  What 
is  the  legal  exposition  of  these  expressions?  We 
understand  it  to  be,  that  they  shall  have  a  capacity  to 
take  real  property  by  descent  immediately  or  through 
their  motlior  in  the  ascending  line ;  and  transmit  the 
same  to  their  hne  as  descendants,  in  like  manner  as 
if  they  were  legitimate.  This  is  uniformly  the  mean* 
ing  of  the  expressions,  ^'  on  the  part  of  the  mother 
or  father,*'  when  used  in  reference  to  the  course  of 
descent  of  rent  property,  in  the  paternal  or  maternal 
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line.  As  bastards,  they  were  incapable  of  inheriting  isso. 
the  estate  of  their  mother  notwithstanding  they  were  ^^{^^^, 
the  innocent  offspring  of  her  incontinence,  and  were,  Hein 
therefore,  in  the  view  of  the  legislature,  and  conso-  SuUimt 
nant  to  the  feelings  of  nature,  justly  entitled  to  be 
provided  for  out  of  such  property  as  she  might  leave 
undisposed  of  at  her  death,  or  which  would  have 
vested  in  her,  as  heir  to  any  of  her  ancestors,  had 
she  lived  to  take  as  such.  The  current  of  inherita- 
ble blood  was  stopt  in  its  passage  frojn,  and  through 
the  mother,  so  as  to  prevent  the  descent  of  the  mo- 
ther's property  and  of  the  property  of  her  ancestors, 
either  to  her  own  illegitimate  children^  or  to  their 
legitimate  offspring.  The  object  of  the  legislature 
would  seem  to  have  been,  to  remove  this  impediment 
to  the  transmission  of  inheritable  blood  from  the  bas- 
tard in  the  descending  line,  and  to  give  him  a  capacity 
to  inherit  in  the  ascending  line,  and  through  his  mo- 
ther. But  although  her  bastard  children  are,  in 
these  respects,  quasi  legitimate,  they  are,  neverthe- 
less, in  ail  others  bastards,  and  as  such,  they  have, 
and  can  have  neither  father,  brothers,  or  sisters.  They 
cannot,  therefore,  inherit  from  Richard  Stephenson, 
because,  in  contemplation  of  law,  he  is  not  their  bro- 
ther ;  and  even  if  he  were  their  brother,  they  would 
not  inherit  their  estate  under  this  section,  on  the  part 
of  their  mother^  but  directly  from  Richard,  the  de- 
scent from  brother  to  brother  being  immediate.  Upon 
no  principle,  therefore,  can  this  section  help  the  ap- 
pellant's case.  His  estate  never  vested  in  the  mo- 
ther, so  as  for  her  bastard  children  to  inherit  from 
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1820.      her ;  nor  did  it  pass  through  her  in  the  coarse  of  de- 
^^^^^^^  scent  to  the  bastard  children. 

Hein 


V. 

SulUraDt. 


Decree  affirmed,  with  costs. 


a  The  history  of  the  respective  disabilities  and  rights  of  ille« 
gitimate  children  in  different  ages  and  nations,  is  a  subject  of 
cnrions  specnlation.  The  most  ancient  people  of  whose  laws 
and  political  institutions  we  hare  any  accurate  knowledge  are 
the  Jews.  They  appear  to  make  little  or  no  distinction  be- 
tween  their  legitimate  and  illegitimate  ofispring.  So,  also,  the 
Greeks,  in  the  heroic  ages,  seem  to  have  regarded  them  as 
in  every  respect  equal :  bat  at  a  subsequent  epoch  they  were 
stigmatized  with  various  marks  of  unfavourable  distinction. 
Among  the  Athenians,  the  ofispring  of  parents  who  had  con- 
tracted marriages,  which  though  valid  by  the  law  of  nations, 
were  contrary  to  the  policy  and  the  positive  institutions  of 
the  state,  were  considered  as  illegitimate ;  and  all  bastards 
were  not  only  deemed  incapable  of  inheriting  from  either  of 
their  parents,  but  excluded  from  public  honours  and  offices, 
and  regarded  as  aliens  to  the  commonwealth.  Thus,  the  citi- 
zen who  married  a  foreign  woman  at  once  degraded  and  dena- 
tionalized his  ofispring.*  The  severity  of  this  law  was  how* 
ever  occasionally  mitigated  from  motives  of  policy ;  and  when 
the  ranks  of  the  citizens  of  a  Grecian  republic  became  thinned 
by  wars  and  proscriptions,  they  were  filled  up  again  from  this 
disfranchised  class.  {Arist.  Politic,  l.  3.  c.  3.  Id.  /.  6.  c.  4.) 

The  Roman  law  distingmshed  between  the  oflbpring  of  that 
concnbimige  which  it  tolerated  as  an  inferior  species  of  marri** 
age,  and  *'  the  spurious  brood  of  adultery,  prostitution,  and  in- 
cest.'* (Gi66on'f  Deel.  4^  Fall,  4^.  c.  44.  «.  1.)  The  former 
were  termed  naturaU$;  and  the  latter,  jpum,  aduU^rini,  tncts- 
tuoiif  nefarii^  or  tacrilegi,  according  as  they  were  respectively 
the  fruit  of  prostitution,  of  incest  between  persons  in  the  di- 
rect line  of  consanguinity,  or  related  in  remoter  degrees,  and 
of  the  violation  of  vows  of  chastity. 

«  f^e^Attitv^  .ShVL  PcUii^  til  4  ie  Hberit  hgit,  ntthis^  &c. 
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None  of  these  different  classes  of  illegitimate  offspring  were 
stigmatized  by  civil  degradation,  or  excluded  from  aspiring  to 
pablic  honours.  {(Euvre$  de  D^AgueueaUj  torn.  7.  pp.  384, 
385.  Diiurt.  $ur  Us  Baitardi.)  But  **  according  to  the  proud 
maxims  of  the  republic,  a  legal  marriage  could  onlj  be  con* 
tracted  by  free  citizens ;  an  honourable,  at  least  an  ingenuous 
birth,  was  required  for  the  spouse  of  a  senator :  but  the  blood 
of  kings  could  never  mingle  in  legitimate  nuptials  with-  the 
blood  of  a  Roman  ;  and  the  name  of  Stranger  degraded  Cleo- 
patra and  Berenice  to  live  the  coneubines  of  Mark  Anthony  and 
Titus.''  {Qibbmif  vbi  n^ra.)  "  A  concubine,  in  the  strict  sense 
of  the  civilians,  was  a  woman  of  servile  or  plebeian  extraction, 
the  sole  and  faithful  companion  of  a  Roman  citizen,  who  continu- 
ed in  a  state  of  celibacy.  Her  modest  station,  below  the  honours 
of  a  wife,  above  the  infamy  of  a  prostitute,  was  acknowledge, 
ed  and  approved  by  the  laws.''  {lb.)  Thus  there  were  several 
classes  of  persons  who  could  not  lawfully  be  concubines,  either 
in  respect  to  the  in&my  of  their  characters,  til  tneretrices ;  or  in 
respect  to  their  rank  in  life,  ut  ingtnua  tt  Ulu$ire$ ;  or  in  re- 
spect to  their  condition  as  married  women,  or  nuns  professed, 
or  as  within  the  prohibited  degrees  of  consangumity.  (CEworei 
de  D*Ague9teau^  vbi  $upra.) 

Although  bastards  were  not  deprived  of  any  civil  rights  by 
the  Roman  law,  and  **  the  outcasts  of  every  frmily  were  adopt- 
ed without  reproach  as  the  children  of  the  state,"  yet  they 
were  excluded  in  the  early  ages  of  the  republic  from  all  claim 
to  the  property  of  their  deceased  parents.  As  the  law  of  the 
XII  Tables  only  called  to  the  succession  the  agtuUei,  or  the  per* 
sons  connected  by  a  line  of  males  of  the  same  gens  or  family ; 
and  absolutely  disinherited  the  cognates  or  relations  on  the  side 
of  the  mother,  bastards  could  have  no  claim  to  the  property  of 
their  parents  by  inheritance  :  not  to  that  of  the  father  quis 
neque  gentem^  nequefamiliam  habent;  nor  to  that  of  the  mother, 
because  her  relations  were  entirely  excluded.  It  seems,  how- 
ever, that  there  was  no  kw  prohibiting  the  father  from  making 
a  provision  for  his  illegitimate  childrdn  by  will,  until  the  time  of 
Coastantine,  who  made  some  regulations  restraining  this  liberty ; 
trhitb,  however,  are  involved  in  such  obscurity,  that  the  commen* 
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1820.        tators  are  not  agreed  as  to  tbelr  prccbe  natare.   J.  Godofroy,  in 
v^'V^^/    liis  commentary  on  the  Theodosian  codd,  is  of  the  opinion  that 
Steveoton  •   these  regulations  annulled  such  provision  by  will  in  farour  of 
V.  bastards  wherever  the  testator  left  any  legitimate  children,  or 

SnUivant  father,  mother,  brotliers,  or  sistci's.  {Jac,  Godefroy.  Com.  ad. 
Cod,  IJieodo.  L  1.  De  natural.  Jiliis*)  Be  tliis  as  it  may, 
it  is  certain  that  the  Emperor  Valentinian,  A.  D.  371,  permitted 
the  bastard  children  of  fathers,  who  had  also  legitimate  ofifspriag, 
to  acquire  either  by  donation  or  will,  one*twelAh  part  of  the  pa* 
temal  property ;  and  in  case  the  father  had  no  legitimate  chil- 
dren, or  surviving  parents,  he  might  dispose  in  the  same  manner 
of  one-fourth  of  his  estate  in  favour  of  his  illegitimate  children. 
[Cod,  Vieodos.  L  I,  De  natural,  liberis.)  Justinian  again  permit- 
ted those  who  had  both  legitimate  and  illegitimate  children  to  give 
or  bequeath  one-twclAh  part  of  their  property  to  the  latter ;  and 
in  case  they  had  no  legitimate  children,  to  make  the  same  dispo* 
sitionof  amoiety  of  their  estate.  {jXovell,  18.  c.  5.  Pothier  Pan- 
dect, in  JS'ov.  Ordin.  Redact,  torn.  2.  p.  55.)  He  afterwards 
permitted  them,  in  case  they  hail  no  legitimate  children,  nor  fa- 
t|ier  or  mother,  '*  quibus  neceuitas  est  legU  relinquere  partem 
propris  substantia  competentem,"  to  leave  the  whole  of  their 
property  to  their  illegitimate  ofispring ;  and  in  case  their  father 
or  mother  survived,  the  whole,  except  what  the  parents  were 
entitled  to  by  law.  {Xovell.  G9.  c.  12.)  /ustinian  also  esta- 
blished, for  the  first  time  in  the  Roman  jurisprudence,  the 
principle  of  giving  to  illegitimate  children  a  legal'claim  to  a 
portion  of  their  fathers's  property  by  inheritance  ah  intestato^ 
by  providing,  that  in  c;ase  the  father  died  intestate,  leaving 
neither  wife  nor  legitimate  oflspring,  bis  natural  children  and 
their  mother  should  b^  entitled  to  one-iiztb  part  of  his  estate. 
(CEuvresde  D^Jigueueau^  torn.  7.  389.)  This,  however,  must  be 
understood  strictly  of  the  children  bom  b  concubinage,  such 
PS  the  Roman  bw  recognized  this  domestic  relation ;  and  not 
^{  *<  the  spurious  brood  of  adultery,  prostitution,  and  incest, 
to  whom,  (according  to  Gibbon,)  Justinian  reluctantlif  granted 
the  necessary  aliments  of  life  :"  but  from  whom  it  would,  in 
fact,  appear  that  be  inhumanly  withheld  even  this  proviaioo. 
*«  Omnis  qui  ei  complexibus  W9i  Befariia  aut  incestis >  ant  daA* 
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natis  procesterit,  iste  Dfqcieiiatiira/it  noqiinatur,  neque  aJejiJus        t820l. 
eU  d  parentibut^  neque  habebit  quoddam  ad  praeseotem  legem    ^^^^"^""^ 
participiunu''  (JVovel/.  89.  c.  12.  t.  6,)    It  seems,  therefure,        HeSi"* 
that  this  provifiioa  for  the  necessary  support  of  illegitimate  y. 

childreo  was  coniiiied  to  those  termed  naturales,   (/6.)  SulUTaxit 

The  stern  contempt  of  the  earlj  Homan  legblators  for  the 
female  sex  had  entirely  excluded  the  cognaltt  from  the  rights 
of  inheritaBce»  *'  as  strangers  and  aliens."  This  necessarily 
prerented  even  legitimate  children  from  succeeding  to  their 
mother  ;  and  it  is  not,  therefore,  surprising  that  bastards  could 
claim  no  part  of  the  maternal  estate.  When  the  rigour  of  tl^is 
principle  was  relaxed  by  the  eq^ilable  interference  of  the  pr^- 
tor,  his  edict  called  indiscriminately  to  the  succession  both  the 
legitimate  uid  illegitimate  children  of  the  mother-  {(Euvres  de 
D*Agueueau^  torn.  7*  p.  391.  Pothier.  Pandect,  inNvo,  Ordin, 
Redact,  torn.  2.  p.  557.)  This  rule  was  snbsequeatly  confirmed 
by  the  Tertullian  and  Orphitian  senates  consulta,  and  continned 
the  law  of  the  empire  ever  afterwards,  except  that  Justinian 
engrafted  into  it  an  exception  unfavourable  to  the  illegitimate 
children  of  noble  women,  mulieres  iUu$tnB.  (fb.) 

The  Roman  law  had  provided  various  modes  by  which  bos- 
tards  might  he  legitimated.  1.  The  first  was  by  a  anbseqoenf 
marriage  of  the  father  and  mother ;  a  mode  of  legitimatioo  first 
established  by  Constantine.  2.  Per  obkUumev^  ctcrus,  m  mods 
introduced  by  Theodosins  and  Valenliniaa,  which  was  when  the 
parent  consecrated  his  child  to  the  service  of  a  city.  But  this 
only  had  the  effect  of  legitimating  the  children  in  regard  to 
their .fiOher.  Tbey  had  no  right  to  inherirfrom  coilalerals»  and 
even  their  daim  to  inherit  from  their  father  was  donfined  to 
his  property  withis  the  city  to  ^hose  service  they  were  de- 
voted.  3.  Adoption  alone  was  declared  by  the  emperor  Anas- 
tasius  to  be  sufficient  to  legitimate  the  natural  children  of  th# 
persoa  adopting  them.  But  this  law  was  abolished  by  Joatin 
and  Justinian.  4.  By  the  last  will  of  the  fiither,  confirmed  by 
the  emperor.  But  this  only  applied  to  cases  where  he  had  do 
surviving  legitimate  children,  and  had  some  sufficient  reason 
for  not  having  married  the  mother  of  his  natural  children. 
5.  Per  restriptumprincipis ;  by  a  special  dispenffation  from  the 
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emperor  granted  apoo  the  petition  of  the  father,  who  had  do 
legitimate  oAspring,  and  whose  concubine  was  dead,  or  where 
he  had  sufficient  reasons  for  not  marjrying  her.  6.  By  the  re« 
cognition  of  the  father  ;  as  if  the  father  designated  one  of  his 
natural  children  as  his  child  in  any  public  or  private  instru* 
ment  ^  this  had  the  effect  of  legitimating  the  child  thus  ac- 
knowledged, and  all  bis  brothers  and  sisters  by  the  same  mo« 
ther,  upon  a  legal  presumption,  that  a  marriage  might  have 
been  contracted  between  the  parents.  In  all  these  cases,  except 
the  2d,  the  children  thus  legitimated  were  in  all  respects  placed 
upon  the  same  footing  as  if  born  in  lawful  wedlock.  {(Euvre$ 
de  D^JIguesieaUf  torn*  7.  p.  393.  and  teg.  Pothier^  Pandect,  in 
J^ov.  Ord.  Redact,  torn.  1.  p.  «7.) 

It  should  be  added,  that  none  of  these  modes  of  legitimation 
could  apply  to  the  offspring  of  criminal  commerce)  ex  damnato 
coitu ;  f>incc  they  ail  suppose  that  the  children  are  bom  of  a 
concabine  with  whom  the  fujther  might  lawfully  intermarry. 
((Euvres  de  D^JIguesseau,  ubi  supra.) 

By  the  Roman  law  if  a  bastard  left  legitimate  children,  they 
became  his  heirs  precisely  as  if  he  himself  had  been  legiti- 
mate. But  if  he  died,  without  having  been  himself  legitimated, 
and  without  children,  his  succession  was  determined  by  the 
role  of  reciprocity,  and  his  father  and  mother,  &c.  succeeded 
if)  him,  precisely  as  he  would  have  succeeded  to  them.  If  he 
had  been  legitimated  while  living,  his  succession  was  regulated 
in  the  same  manner  with  that  of  persons  born  in  bwful  wed- 
lock. (/(/./).  309.) 

By  the  Canon  law,  the  subject  of  bastardy  wa9,  in  geiieral» 
regulated  in  the  same  manner  as  by  the  Civil  law.  But  though 
bastards  were  capable  by  tlio  latter  of  aspiring  to  all  the  ho- 
nours 9tid  offices  of  the  State,  the  former  refused  them  the  same 
privileges  in  respect  to  the  dignities  of  the  church.  Tlie  ca- 
nonists also  aimed  to  exclude  (hem  entirely  from  the  succession 
of  their  father  or  mother,  but  allowed  all  indiscriminately  a 
right  to  claim  the  necessary  aliments  of  life^  After  legitima- 
tion in  any  of  the  modes  provided  by  the  civil  law,  such  as  a. 
subsequent  marriage  of  the  parents,  kc.  they  regarded  thedi 
ifithe  same  manner  as  if  bom  in  lawful  wedlock.  (Id,  p.  400. 
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and  teq.)    U  wms  thi^  role  which  they  endeavoured  to  iiopose        isso. 
upon  the  English  barons  at  the  parliMiient  of  Merlon  in  the  JJ'^*'^''*^ 
reign  of  Henry  III.   (1^  BL  Com.  4!i6.)  Heirs 

The  laws  of  those  Earopeaii  conntries  which  have  adopted  J* 

the  RoQian  law  as  the  basis  of  their  municipal  jurisprudence, 
regulate  the  rights  and  disabilities  of  illegitimate  children  in 
the  same  manner  as  thej  are  determined  bj  the  civil  and  com- 
mon law.  But  the  Gothic  monarchies  of  Europe  adopted  from 
the  earliest  times  a  legislation  on  this  subject,  in  many  respects 
different  from  that  of  imperial  and  papal  Rome.  Thus,  in  all 
the  provinces  of  France,  where  the  droit  eoutoumier^  or  un- 
written  la%v,  prevailed,  bastards  were  incapable  of  inheriting  ab 
inUstato^  except  the  property  of  their  legitimate  children,  and 
the  reciprocal  right  of  the  husband  and  wife  to  succeed  to  each 
other  according  to  the  title  of  the  civil  law,  unde  vir  et  uxor» 
This  was  the  universal  law  of  the  kingdom,  with  the  exception 
of  the  peculiar  customs  of  a  few  provinces,  and  the  pays  du 
droit  ecrit^  where  the  Roman  law  constituted  the  municipal 
code.  {Ftrritrt,  Diet,  Mot,  Ba$tard.  (Euvret  dt  D*Agues$eau^ 
torn.  7.  pp.  403.  430.  448.) 

They  were,  also,  with  the  exception  of  certain  local  cus- 
toms, incapable  of  taking  by  devise  from  (heir  parents,  except 
dt$  donations  mod  tries  pour  leur  alimens  et  entretiens,  [Ferriere* 
Diet  ubi  supra.     (Euvres  de  D^JIgutsseau^  torn.  7.  p.  431.) 

The  king  was  the  heir  of  all  bastards  dying  without  legiti- 
mate children,  or  without  having  disposed  of  their  properly 
by  donation  inter  vivos^  or  last  will  and  testament,  in  the  same 
manner  as  he  inherited  the  estates  of  auhains^  or  aliens,  dying 
in  the  kingdom.  (Jb,)  Of  the  various  modes  of  legitimation 
known  to  the  civil  law,  that  of  France  adopted  only  4wo, 
1.  that  by  a  subsequent  marriage  of  the  parents,  and  2.  by  au- 
thority of  the  prince.  ((Euvr.  de  D^Aguesseau,  torn.  7.  ji.  437. 
The  bastard  who  was  legitimated  by  the  subsequent  marriage 
of  his  parents,  was  placed  upon  the  same  footing  as  if  bom  in 
lawful  wedlock)  as  to  personal  rights,  and  those  of  property  ; 
but  he  who  was  legitimated  by  authority  of  the  prince,  par 
lettre  du  prince^  although  capable  of  aspiring  to  civil  honours 
and  odkesy  was  tacapable  of  inht|itiDg,  or  transmitting  proper* 
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18fO.  ty  bj  iBheritaace.  (U.  p.  46S.)  Saeh  was  the  kw  otFnmcm 
before  the  reTolstion  ;  bat  it  wm  greatly  a»odi&ed  by  tlie  com- 
pilen  of  the  new  civil  code,  who  retatoed  but  ome  node  of 
legitinatioa,  that  by  a  svbaeqoeiit  BMitiage  and  veoogwtioo  of 
the  parenU.  {Code-J^apoUom,  aH.  331,  332,  333.)  Illegiti- 
taate  children,  legally  recognized  as  sncb,  are  entitled,  in  case 
their  fiUher  shall  hare  left  legplinale  descendants,  to  one  third 
of  the  portion  to  which  they  woold  hare  been  entitled  had 
they  been  legitimate ;  m  case  the  ibrmer  shall  hare  left  no  de- 
scendants, hot  only  kindred  in  the  ascending  line,  or  brothera 
or  sisters,  to  a  moiety  of  the  saase ;  and  in  case  the  psrenls 
shall  have  left  neither  descendants,  nor  kindred  in  the  ascend- 
iog  line,  nor  brothers  or  sisters,  to  three  fourths  of  the  same 
portion,  (ift.  aH.  757.)  They  hare  a  right  to  the  whole  of 
their  parents*  property  where  the  latter  shall  hare  left  no  kin- 
dred  within  the  degrees  of  soccession.  (/6.  art.  758.)  Their 
descendants  are  entitled  to  the  same  rights,  jure  npruemtaiiomi* 
(Jk,  art.  759.)  Bat  bastards  ave  not  entitled  in  any  case  to 
succeed  to  the  idatioos  of  their  parents ;  {lb.  orL  756.)  and 
none  of  these  ptvfkions  are  applicable  to  bastards,  thelhiit  of 
inoesttioas  or  adnlterous  mtercewse,  who  ere  on|y  entitled  to  - 
neoessaiy  aliments.  {R.  art.  762, 763,  764.)  The  properlgr 
of  bastards  leaving  no  posterity.  Is  inherited  by  the  parents 
who  shall  have  recognized  theoL  (A.  orl.  765.)  And  in  case 
the  paroiU  are  deceased,  the  ptopeity  received  from  them,  is 
inherited  by  the  legitimate  brothers  and  sisters  of  the  bastard ; 
and  all  his  other  property  by  fail  iO^timate  brothers  and  sb* 
ters,  or  their  descendants.    {Ik.  art.  766.) 

By  the  law  of  Scotland,  die  king  sncceeds  as  uliimiu  terw, 
to  the  estates  of  bastards,  and  they  cannot  dispose  of  their  pre- 
pevty  by  win,  unless  to  their  lawful  issue,  without  letters  pt 
legitimation.  But  these  letters  da  ^  enable  the  bastard  to 
succeed  to  his  natural  lather,  to  the  exclusion  of  hwAil  heirk  ; 
tn  thekii^  cannot,  by  any  prerogitive,  cut  off  the  private  riglit 
of  third  parties.  But  he  ms^,  by  a  special  idause  in  tbelHt- 
ters  of  legltimatioh,  renounce  his  right  to  the  baitafd*s  suoostt- 
sion,  in  favour  of  him  who  would  have  been  the  bMtard*s  hrfr 
bad  he  been  bom  in  lawful  marii>ge,  sn  mwb  feMnciati6n4oes 
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BOl  eucroaeh  ii|Km  the  rq^ts  of  third  fNtrties.    {Enkine^s  Bill.       |S30. 
B.  9.  tit.  10.  f.  S.)    A  tiastard-  is  not  only  eKcloded,  1.  From  k^^x^^^ 
Lis  father's  saccessioiiy  because  the  faiw  koows  no  &ther  who  is      P^^^k^im 
apt  marked  out  by  la«rful  marrii^e ;  and,  2.  From  all  heritable     Banney. 
succession,  whether  by  the  father -or  mother ;  because  he  can- 
not be  pronounced  lawful  heir  by  the  inquest,  ta  termi  <f  tht 
Mtf;  but,  also,  3.  From  the  moveable  succession  of  his  mo- 
ther ;  for,  though  the  mother  be  known,  the  bastard  is  not  her 
lawful  child,  and  legitimacy  is  implied  in  all  succession  deferred 
by  law.    But  though  he  cannot  succeed  jure  iangumU^  he  may 
succeed  hy  deitinoHonp  where  he  is  speciaHy  called  to  the  snc'^ 
cession  by  an  entail  or  testament.    (lb.  s.  4.) 

The  laws  of  England  respecting  illegitimate  children^  are  too 
weU  known  to  render  any  particular  account  of  them  necessary 
in  this  place.  Fide  1  BL  Comm.  464.  tt  $eq.  Cb.  JJU.  bg 
Hargr.  ^  ByiUr^S  b.  note  1.  Id.  123.  a*  note  8.  Id.  123.  b. 
note  1,2.  Id.  243.  b.  note  2.  Id.  244.  a.  note  1,  2.  7^.  244v 
h.  note  1 . 


(Local  Law.) 

Fericins  et  at.  v.  Ramss^t  et  oi. 

The  ibilowkig  entiy  is  invalicl  lor  want  of  Ibat  certainty  and  precisian 
reared  by  law :  **  William  Perkins  and  Waiiam  Hoy,  enter  6,714 
aorai  of  land  on  a  treasniy  warrant,  No.  10,692,  to  join  Lawrence 
Thompson  and  James  McMillan's  entiy  of  1,000  acres  that  is  laid  on 
the  adjoimngTidge  between  Spencer's t^reek  andHingiton's  fork  of 
Lksking  on  tbe  east,  and  to  ran  east  and  south  for  quantity."  The 
entryrefitfredtointbelbrcgoiogwasasibUows:  **  9th  of  December, 
1782,  Lawrence  Thompson  and  James  M'MiUan,  assignee  of  Samuel 
Bteker,  enter  1,000  aeres  on  atreasury  warrant.  No.  4,222,  on  the  dji- 
Tiding  ridge  between  Kingston's  ibrk  of  Licking  and  Speocer^i  creek, 
ewflflftrfliie&cf^aif/brlk,  to  iacladea  large  pond  in  tbe  centra  of  a 
sj)uaie«andawhile  oak  treessaiftBSd  H^  also  an  elm  Uee  maiked 
178,  near  (he  side  of  tbe  pond." 

This  camse  was  argeed  hj  Mr.  B.  Hardin^  for  the  F4i.  xrih. 
appelhmtSi  and  bj  Mr.  Trimkk^  for  the  respondents. 
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182a         Mr.  Justice  Todd  delivered  the  opinion  of  the 

Perkins     Court    This  b  an  appeal  from  the  decree  of  the 

Ramiey.    ^^^^"^'^  Circuil  Court  in  the  district  of  Kentucky, 

j^arch  6<*.  and  is  a  controversy  between  conflicting  claims  to 

land  originating  under  the  land  law  of  Virginia. 

The  respondents  relying  on  their  elder  legal  titles, 
and  denying  the  validity  of  the  entries,  under  whicM 
the  appellants  derive  their  titlesy  it  is  necessary  to 
examine  those  entries  only. 

The  entry  under  which  the  appellants  derive  title 
is  in  the  following  words,  as  it  stands  amended|  viz, 
''  William  Perkins  and  William  Hoy  enter  6,714 
acres  of  land  on  treasury  warrant  No.  10,692,  to 
join  Lawrence  Thompson  and  James  McMillan's  en- 
try of  1,000  acres  that  is  laid  on  the  dividing  ridge, 
between  Spencer's  creek  and  Hingston's  fork  of 
Licking,  on  the  east,  and  to  run  east  and  south,  for 
quantity." 

The  entry  referred  to  in  the  foregoing  one,  is  in 
the  following  wordSf  viz :  ^^  9th  of  December,  1782, 
Lawrence  Thompson  and  James  McMillan,  assignee 
of  Samuel  Baker,  enter  1,000  acres  on  at  treasury 
warrant.  No.  4,222^  on  the  dividing  ridge  between 
Hingston's  fork  of  Licking  and  Spencer's  creek, 
a  icest  branch  of  $a%dforky  to  include  a  large  pond 
in  the  centre  of  a  square,  ^nd  a  white  oak  tree  mark- 
ed X,  also,  an  elm  tree  marked  V  S,  near  the  side 
of  the  pond." 

On  reading  this  last  entry,  the  impression  would 
be  strong,  that  the  dividing  ridge,  Spencer's  creek, 
and  the  large  pond,  were  all  to  be  found  on  the  west 
side  of  Hingston's  fork  of  Licking :  a  subsequent 
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locator,  or  those  desirous  of  ascertaining  the  land  isea. 
embraced  by  this  entrj,  on  making  inquiry  for  the 
objects  called  for^  would  be  informed  that  Spencer's 
creek  is  not  a  water  of  Kingston's  fork ;  but  is  a 
water  of  Slate  creek,  and  lies  on  the  east,  and  not 
on  the  west  side  of  Hingston.  Each  of  those  creeks 
was,  at  the  date  of  Ais  entry,  generally  known  by 
their  respective  names.  There  is,  then,  in  this  entry 
a  mistake  in  describing  Spencer's  creek  as  a  west 
branch  of  Hingston's  fork.  If  this  mistake  can  be 
corrected  according  to  legal  principles,  and  well  set- 
tled rules  of  construing  entries,  it  should  be  done,  if 
by  the  correction  the  entry  can  be  sustained.  It  is 
stated  to  be  a  rule  of  construction  adopted  in  the 
Courts  of  Kentucky,  that  where  there  are  repugnant, 
false  or  mistaken  calls  in  an  entry,  they  may  be  re* 
jected.  Admitting  the  correctness  of  this  rule,  the 
call  for  Spencer's  creek  as  being  a  west  branch  of 
Hingston's  fork,  is  not  a  repugnant,  but  is  a  mistaken 
one.  This  mistake  being  corrected,  the  entry  would 
then  read^  ^^  Lawrence  Thompson  and  James  McMil- 
lan, assignee  of  Samuel  Baker,  enter  1,000  acres 
on  a  treasury  warrant,  on  the  dividing  ridge  between 
Hingston's  fork  of  Licking,  and  Spencer^s  creek,  to 
include  a  large  pond  in  the  centre  pf  a  square,  and  a 
white  oak  tree  marked  X,  also,  an  elm  tree  marked 
VS,  near  the  side  of  the  pond."  Those  who  were 
acquainted  with  Hingston's  fork,  and  "Spencer's 
creek,  would  know,  and  the  connected  platt  before 
the  Court  shows,  that  there  is  a  dividing  ridge  ex- 
tending in  a  northern  and  southern  direction,  between 
those  water  courses.    A  subsequent  locator  might 
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Saotey. 


10CO.  (bus  have  asc^rtaned  three  of  the  obyects  called  £k 
"^^^  ia  this  eotiy,  ▼!&  the  dividipg  ridge^  Hiitgsron^s  folk, 
and  SpeacerV  creek ;  but  the  large  pond  and  mark- 
ed trees  afe  still  wantiog  to  asoertaia  the  specialtjjt 
and  precinon  of  this  entry.  The  most  diJigept  in^ 
qniry  and  laborioos  research  would  not  enable  him 
to  find  themi  on,  w  near  this  dividiog  ridge.  Here 
another  false  call  or  description  is  discovered.  How 
is  this  to  be  corrected?  It  is  contended,  that  Sbte 
creek  must  be  snbstiuited  for  Hingston's  fork,  by 
dcHog  which,  aU  mistakes  will  he  corrected,  and 
every  otject  called  for  in  the  entry  may  be  easily 
found,  and  correctly  ascertained.  Waiving  for  the 
present  all  olgection  to  this  substitution,  let  it  be 
examined  how  the  entry  would  then  stand.  The 
description  would  then  be  ^  on  the  dividing  ridge 
between  Slate  creek  and  Spencer's  creek,  a  west 
branch  thereof,  to  include  a  large  pond  in  the  centre 
of  a  square,  and  a  white  oak  tree  marked  X;  also,  aa 
dm  tree  anarked  Y  S,  near  the  side  of  the.pond.^ 
With  this  corroetion,  a.  sabsequent  locatcnr  being 
placed  at  the  mouth  of  Spencer^s  creek^  wonM 
naturally  look  for  the  dividing  ridge  to  conduct  him 
«to  the  pond,  and  marked  trees.  The  connected  platt 
exhibits  three  ridges,  one  extending  in  a  northern 
direction,  between  Slate,  and  a  branch  of  Spencer's 
creek ;  a  second^  extending  westwardly  up  Spencer's 
creek,  on  the  south  side  thereof,  which  is  a  dividing 
lidge  between  Spencer's  creek  and  Greenbrier  creek, 
also  a  water  of  Slate;  and  a  third,  extending  west- 
wardly up  Greenbrier  cm  the  south  side  thereof,  which 
is  a  dividing  ridge  between  Greenbrier  and  Brarii 
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creek,  also  a  water  of  Slate.  Which  of  these  would  i«20. 
he  decide  to  be  the  dividing  ridge  between  Spencer's 
creek,  and  Slate  ;  or  can  either  of  them  be  properly 
so  called  ?  It  is  contended  on  the  part  of  the  appel- 
}ant8»  that  the  ridge  on  the  upper,  or  south  side  of 
Spencer's  creek  would,  in  the  general,  and  common 
acceptation  of  men,  be  considered  as  the  proper  one. 
It  may  be  admitted,  that  in  many,  perhaps  in  most 
cases,  a  call  for  the  dividing  ridge  between  two 
streams  would  generally  be  considered  as  designa- 
ting that  point  above  the  one,  and  adjoining  the 
other;  but  it  must  also  be  admitted,  that  in  some 
cases  it  would  not  be  so  considered  ;  it  would  de- 
pend  on  the  direction  or  course  of  the  streams, 
and  the  manner  in  which  they  are  united  with 
each  other.  If  the  general  course  of  the  one  was 
south,  and  the  other  north,  and  the  other  running 
south,  should  turn  east  to  form  the  junction,  and 
the  one  running  north  should  continue  its  course, 
then  the  land  below  the  junction,  would  by  every 
person  be  considered  as  dividing  the  one  stream  from 
the  other.  Take  as  an  example  that  branch  of  Spen- 
cer's Creek,  called  Harper's  Fork ;  suppose  it  the 
main  stream,  and  that  it  formed  a  junction  with  Slate 
Creek  instead  of  Spencer's  Creek,  could  a  doubt 
exist  that  the  land  on  the  lower  side  was  the  divid* 
ing  ridge  between  that  stream  and  Slate  Creek  ?  The 
dividing  ridge  ion  the  south  side  of  Spencer's  Creek, 
is,  in  troth  and  in  fact,  a  dividing  ridge  between  that 
creek  and  Green-brier,  another  water  of  Slate,  run- 
ning nearly  parallel  w^ith  Spencers's  Creek^  and 
form^g  a  junction  with  Slate  above  it.    The  same 

Vol.  V.  56 
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1820.  fact  exists  as  to  the  dividing  ridge  betweep  Green- 
brier and  Brush  Creek.  The  rldge^  then,  extending 
northwardly  from  the  mouth  of  Spencer's  Creek 
might,  with  equal  probability,  be  pursued  aseitherof 
the  others ;  it  would  lead  to  a  pond,  as  designated 
on  the  connected  platt  82.  It  is  true,  this  pond  is 
not  proved  to  be  a  large  one,  and  a  subsequent  loca- 
tor on  a  view  of  it  might  conclude  it  did  not  answer 
the  description  of  that  called  for  in  the  entry.  If 
he  returned  and  pursued  the  ridge  between  Green-* 
brier  and  Brush  Creek,  he  would  be  conducted  to  a 
pond,  designated  on  the  connected  platt  38.  This 
also  is  not  a  large  pond,  and  may  be  considered  as 
not  answering  the  description.  But  supposing  he 
should  pursue  the  ridge  on  the  south  side  of  Spen- 
cer^s  Creek,  would  it  conduct  him  certainly  to  the 
pond  No.  1.,  as  designated  on  the  connected  platt? 
We  think  it  very  doubtful,'  from  the  proofs  in  the 
cause.  It  is  not  situate  on  the  dividing  ridge,  but  is 
nearly  surrounded  by  the  drains  and  branches  of 
Green-brier,  is  from  50  to  80  poles  distant  from  the 
ridge,  was  nearly  surrounded  by  high,  strong,  and 
thick  canes ;  and,  although  from  the  testimony,  there 
appears  to  have  been  a  good  deal  of  conversation 
among  the  residents  at  Boonesborough  respecting  a 
large  pond  in  this  section  of  country,  yet  its  precise 
situation  was  known  only  to  a  few,  among  some  of 
whom  existed  an  agreement  to  conceal  their  know- 
ledge of  it,  and  many  of  the  residents  at  that  place 
and  its  vicinity  knew  not,  nor  had  beard  any  thing 
respecting  it:  to  which  may  be  added,  that  the  pond 
designated  on  the  connected  platt  37.,  b  a  large 
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poudy  was  also  known  to  many,  and  possibly  may  jc^ 
have  been  the  one  spoken  of  in  some  of  the  general 
and  ioose  conversations  at  Boonesborough ;  and  it 
may  be  furtiier  observed,  that  the  residents  at 
Strode's  and  M^Gee's  stations,  (which  were  the  near- 
est ones,)  as  well  as  many  others,  who  were  con- 
versant in  that  section  of  country,  had  never  seen, 
and  did  not  know  of,  the  pond  No.  1.  until  a  consi«- 
derabletime  after  the  date  of  the  entry.  The  Court 
is,  therefore,  of  opinion,  that  this  pond  was  not  so 
generally  known,  or  could  bo  so  readily  found,  as  to 
support  and  uphold  this  entry ;  and  that  it  would  be 
requiring  more  than  ordinary  and  reasonable  dili- 
gence to  traverse  and  search  all  the  dividing  ridges 
represented  on  the  connected  platt. 

But  we  are  not  satisfied  that,  according  to  the  legal 
principles  or  well  settled  rules  for  construing  entries, 
Slate  creek,  can  be  substituted  for  Ilingston's  fork  : 
on  the  contrary,  we  believe  it  would  be  makings  ra- 
ther than  construing  an  entry.  No  case  has  been 
produced,  where  this  has  been  permitted,  and  it  is  be- 
lieved-none  such  qxists.  The  counsel  for  the  appel- 
lants contends,  that  as  from  the  proofs  in  the  cause, 
it  appears  that  Slate  creek  was  by  many  supposed  lo 
be  Hingston,  this  circumstance  would  authorize  such 
substitution ;  to  this  it  may  be  answered,  that  this 
mistake  existed  among  the  hunters  and  locators  at 
Boonesborough  only^  and  that  among  them,  there 
were  several  who  knew  Slate  creek  by  its  appropriate 
name ;  to  which  it  may  be  added,  that  all  the  hunters 
and  locators  at  Strode's  and  M^Qee's  stations,  as  well  as 
many  others,  also  knew  Slate  creek,  and  that  it  was 
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1820.      not  a  water  of  Hiagstoq's  fork  ;  so  that  a  majorUy 
of  those  conversant  in  that  section  of  country  did 
not  labour  under  the  mistake.    We  are  therefore  of 
opinion,  that  it  would  be  extending  the  rules  of  con- 
struction too  far  to  make  this  substitution,  in  support 
of  the  mistake  of  the  few,  against  the  knowledge 
of  the  majority;  if  a  substitution  could  be  permitted 
in  any  case.    We  are  farther  of  opinion,  that  flings- 
ton's  fork,  was  of  more  general  notoriety  than  any 
of  those  streams,  and  ought  not  to  be  disregarded  in 
construing  this  entry  ;  that  it  is  one  ^  of  the  promi- 
nent calls  to  ascertain  its  situation  ;  and  that  a  sub- 
sequent locator  having  arrived  at  Hingston's  fork, 
and  finding  the  pond  designated  on  the  platt  37, 
which  is  proved  to  have  been  known  to  many,  and 
is  little  inferior  in  size  to  the- pond  1,  might  rationally 
conclude,  that  the  locator  of  the  entry  under  consi- 
deration, had  mistaken  some  western  branch  of 
Ilingston,  for  Spencer's  creek j  thus  situated,  he 
would  conjecture,  that  an  entry  containing  such  in- 
correct, mistaken,  or  false  calls,  and  requiring  so 
much  diligence  and  labour,  was  so  doubtful  and  un- 
certain, as  to  induce  him  to  abandon  further  research. 
This  entry,  therefore,  from  a  full  view  of  all  the 
proofs  and  circumstances,  is  deemed  invalid,  for  want 
of  that  certainty  and  precision  required  by  law. 
'    In  accordance  with  this  opinion,  is  the  decidon  of 
the  Court,  of  Appeals  of  the  State  of  Kentucky,  in 
the  suit  of  Dunleary  against  Reed  and  others,  where- 
in the  same  entry  was  examined  upon  substantially 
the  same  evidenced 

Decree  affirmed  with  co8ts» 
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1820. 


^  (Common  Law.) 

Manpeville  V.  Welch. 

Bills  of  exchange  and  negotiable  promUspry  notes,  are  distingnisbed 

from  all  other  parol  contracts  by  the  circumstance  that  they  are 

prhnafacU  eridence  of  Taluable  consideration,  both  between  tlie 

original  parties,  and  against  third  persons. 
Where  a  chose  in  action  is  assigned  by  the  owner,  he  cannot  interfene 

to  defeat  the  rights  of  the  assignee  in  the  prosecution  of  a  suit  brougl\t 

to  enforce  those  rights. 
It  makes  nodifference,  in  this  respect,  whether  the  assignment  be  good 

At  law,  or  in  equity. 
But  this  doctrine  only  applies  to  cases  where  the  entire  chose  in  action 

has  been  assigned,  and  not  tp  a  partial  assignment 

Error  to  the  Circuit  Codrt  for  the  district  of  Co- 
lumbia. Tbid  was  an  action  of  covenant  brought 
by  the  plaintiff,  James  Welch,  for  the  use  of  Allen 
Prior,  against  the  defendant  Mandeville,  one  of  the 
firm  of  Mandeville  &  Jamesson,  for  the  breach  of 
certain  articles  of  agreement  set  forth  in  the  declara- 
tion. Several  pleas  were  pleaded  by  the  defendant ; 
but  as  the  opinion  of  (his  Court  turned  altogether 
upon  the  fourth  set  of  pleadings,  on  which  issue 
was  joined,  and  at  the  trial  a  bill  of  exceptions  taken^ 
it  is  unnecessary  to  state  the  other  pleadings. 

The  fdurth  plea  alleged  a  release  of  the  cause  of 
action  by  the  {)laintiff  before  the  commencement  of 
the  present  suit.  The  plaintiff  replied,  in  substance, 
that  Welch  being  indebted  to  Allen  Prior,  in  a  sum 
exceeding  8,707  dollars  and  9  cents,  and  Mandeville 
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182a      k  Jamcsson  being  indebted  to  Welch  by  virtue  of  the 

MandevUie  c^^^^ii^Qt  in  the  declaration  mentioned,  in  the  samo 

/•        sum  of  8,707  dollars  and  9  cents,  Welch  did,  in 

Welch.  ^  ' 

the  year  1799,  appropriate,  assign,  and  transfer  to 
Prior,  by  a  good  and  sufficient  assignment  in  equity, 
the  same  debt  due  by  reason  of  the  same  covenant, 
of  which  appropriation  and  assignment  to  the  use 
and  benefit  of  Prior,  Mandeville,  afterwards,  in  1799, 
had  notice  ;  that  the  present  suit  was  brought  for  the 
sole  use  and  benefit  of  Prior,  and  Mandeville,  at  its 
commencement,  had  notice  thereof,  and  knew  the 
saqie  suit  was  depending  for  the  use  and  benefit  of 
Prior  at  the  date  of  the  pretended  release ;  that  the 
release  was  obtained  without  the  knowledge,  consent, 
ot  approbation  of  Prior,  or  of  his  attorney  in  Court ; 
and  that  Welch  had  no  authority  from  Prior  or  his 
attorney,  to  execute  the  release,  which  was  known 
to  Mandeville  at  the  time  of  the  release;  and  that 
the  release  was  made  with  the  intent  to  defraud  Prior, 
and  to  deprive  him  of  the  benefit  of  this  suit.  To 
this  replication  there  was  a  rejoinder  and  issue,  upon 
which  the  parties  went  to  trial. 

At  the  trial,  the  plaintiff*,  to  prove  that  Welch  did 
transfer  and  assign  to  Prior,  by  a  good  and  sufficientas- 
signment  in  equity,  the  debt  in  the  replication  mentbn- 
cd,  gave  in  evidence  to  the  jury  the  articles  of  agree* 
ment  in  the  declaration  mentioned,  and  sundry  en- 
dorsements of  payments  thereon,  and  a  memorandum 
also  thereon,  dated  the  Ist  of  January,  1798^  and 
signed  by  Welch,  stating  that  there -then  remained 
owing  to  him,  on  the  articles  payable  at  the  timed 
therein  mentioned,  the  ram  of  8,707  dollars  and  9 
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cents.  The  plaintiff  further  o&red  three  bills  of.  i82o. 
exchange  drawn  bj  Welch,  in  favour  of  Prior,  upon 
Mandcviile  and  Jamesson,  dated  on  the  7th  of  Sep- 
tember, 1799,  each  for  2,600  dollars,  payable  to  Prior 
or  his  order :  one  on  the  24th  of  November,  1 800, 
another  on  the  same  day  and  month,  1801,  and  the 
third  on  the  same  day  and  month,  1803,  being  the 
respective  times  at  which  certain  instalments  for  like 
sums  would  become  due  on  the  articles  of  agree- 
ment stated  in  the  declaration.  Each  of  these  bills 
purported  to  be  "  for  value  received''  of  Prior,  and 
were  directed  to  be  charged  ^'  to  account  as  advised." 
The  plaintiff  farther  offered  in  evidence  to  the  jury 
an  account  rendered  to  Welch  by  Mandeville  if. 
Jamesson,  dated  the  31st  of  January,  1798,  stating, 
the  balance  of  8,707  dollars  and  9  cents,  due  to 
Welch,  and  payable  by  instalments  in  the  manner 
mentioned  in  the  articles  of  agreement;  and  proved 
that  this  account  had  been  delivered  to  Prior  by 
Welch. 

The  defendant  then  gave  in  evidence  the  bill  and 
proceedings  in  a  suit  in  Chancery  in  Fairfax  coun- 
ty, by  Prior,  against  Welch  &  Mandeville  &  James- 
son,  (excepting  the  answers  of  the  latter,)  which 
suit  was  brought  to  recover  the  amount  of  the  three 
bills  of  exchange  from  Mandeville  &  Jamesson,  as 
debtors  of  Welch^  and  was  discontinued  by  the 
plaintiff.  Prior,  after  the  ansY^'er  of  Welch  had  come 
in,  denying  that  Prior  was  owner  of  the  bills,  and 
asserting  that  Prior  held  them  merely  as  his  agent, 
and  for  his  use.  And  the  defendant  further  proved, 
that  Welch  bad  never  authorized  the  present  suit  to 
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iafo«      be  brought,  uolesff  the  circumstances  above  stated 
^^^^l^e  would  have  given  Prior  authority  to  institute  the 

The  defendant  then  prayed  the  Court  to  instruct 
the  jury,  that  if  from  the  evidence  so  given,  they 
should  be  of  opinion,  that  the  sums  for  which  the 
bills  were  drawn  amounted  to  less  than  the  sums  pay- 
able by  Mandeville  &  Jamesson  to  Welch,  under 
the  covenant,  and  were  known  to  be  less  by  Welch, 
then  Prior  is  not  such  an  assignee  of  the  covenant 
as  would  authorize  him  to  sustain  this  suit  in  the  name 
of  Welch.  Which  instruction  the  Court  gave ;  but 
Amber  instructed  the  jury,  that  if  they  should  be  of 
opinion,  from  the  evidence,  that  the  bills  were  drawn 
for  the  full  and  valuable  consideration  expressed  on 
the  face  of  them,  paid  by  Prior  to  Welch,  and  if  there 
was  no  other  evidence  than  what  is  before  stated, 
they  ought  to  infer  from  the  evidence,  that  Prior  was, 
a0d  is  sjich  an  assignee  of  the  right  of  action  upon 
the  covenant  as  authorized  him  to  sustain  this  action 
in  the  name  of  Welch's  administrator  (Welch  having 
died  pending  the  proceedings,  and  his  administrator 
having  been  made  party  to  the  suit)  for  the  whole 
debt  due  by  the  covenant  at  the  time  of  Welch's  de- 
livering the  accoujit  above  stated  to  Pjrior ;  and  fur- 
ther, that  the  bills  were  prima  facie  evidence  of  such 
value  having  been  paid  by  Prior  to  Welsh.  The 
jury  found  a  verdict  for  the  plaintiff  under  this  in- 
struction; and  the  cause  was  brought  before  this 
Court  by  a  writ  of  error,  to  revise  this  among  other 
supposed  errors  assigned  upon  the  record. 
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being  prima  facie  evidence  of  an  equivalent  advance  iBSo. 
by  Prior,  the  possession  by  bim  of  the  articles  of  ^JJ^^^ 
agreement,  and  the  delivery  to  him  of  the  account  ▼• 
signed  by  Mandeville  &  Jamissod,  furnish  a  legal  pre- 
sumption that  both  were  delivered  as  security  for  the 
payment  of  the  advance.  He  thus  acquired  a  lien 
on  them  similar  to  that  acquired  by  the  delivery  of 
title  deeds  as  security  for  a  debt,  which  lien  has  al- 
ways been  deemed  by  Courts  of  Equity  equivalent 
to  a  mortgage/  So,  also,  the  deposit  of  i  note  or 
bill,  as  security  for  a  debt,  entitles  the  creditor  tp 
enforce  his  lien  in  equity/  Btit  supposing  this  posi- 
tion not  to  be  correct,  still  it  is  contended,  that  there 
was  here  a  partial  lien  or  appropriation  of  the  debt 
due  from  Mandeville  &  Jam^sson  under  the  articles, 
to  the  extent  of  the  sums  due  on  the  bills,  which  is 
sufficient  to  authorize  Prior  to  maintain  this  action. 
The  drawing  of  a  bill  of  exchange  is,  in  itself,  an 
assignment  by  the  drawer  to  the  payee  of  the  money 
due  from  the  drawee.  The  acceptance  is  not  neces- 
sary to  make  the  assignment  complete,  but  only  to 
give  an  action  against  the  drawee  in  the  name  of  the 
payee.'  In  the  case  of  Clark  v.  Adair,  citejd  by  Mr. 
Justice  Buller  in  Masters  v.  Miller,''  it  was  determindi 

"a  Sireas  y.  Camelford,  1  Fez.  Jun.  236.  Walwyn  t.  Shep- 
pard's  Assigoees,  4  Fes,  119,  Jones  v.  Gibbons,  9  Fes.  411. 
Ex  parte  Langston,  Ro$e*t  Rep.  26.  Kassel  V.  Rassel,  1  Bro. 
Ch.  Cas.  269. 

b  Ex  parte  Crossbey,  3  Bro.  Ch.  Ca$.  237.  Ex  parte  Bjas, 
1  Atk.  148. 

e  Gibson  t.  Hinet^  1  //.  BL  569.  602.  Tatlock  t.  Harris^ 
3  T.  R.  174. 

d  4  r.  it  345. 
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1320.  that  an  unaccepted  bill  was  such  an  assignment  as 
Mand^viiie  entitled  the  payee  to  the  money.  In  Yeates  v.  Groves,* 
Welch  ^°  order  to  pay  out  of  a  particular  fund,  though  not 
accepted)  was  considered  such  a  transfer  as  to  pre«> 
vent  the  assignee  of  the  party  who  became  bankrupt 
after  drawing  the  order,  from  claiming  the  fund  on 
which  the  order  was  drawn. 

J^arckrith.  Mr.  JusticQ  SxoRY  delivered  the  opinion  of  the 
Court.  Two  questions  arise  upon  the  instruction  to 
the  jury:  1.  Whether  the  bills  xvere  prima  facie  evi- 
dence that  value  had  been  paid  for  them  by  Prior  to 
Welch  ?  2.  Whether,  under  all  the  circumstances  of 
the  case,  Prior  was  an  assignee  in  equity  entitled  to 
maintain  the  present  action  ? 
BiHaandDc.      Upou  the  first  poiut,  we  are  of  opinion,  that  the 

wprinuf/ade^  law  was  correctlv  laid  down  by  the  Court  below* 

evidence       of  .     "^  •' 

jjjjepeceiiredj  The  argumcut  of  the  defendant's  coqnsel  admits, 
pTrues'^'^^Md  that.where  a  bill  imports  on  its  face  to  be  for  "  value 
third  pawns,  received,"  it  is  |7nma /o^ie  evidence  of  that  fact  be- 
tween the  original  parties ;  but  it  is  stated,  that  it  is 
neit  evidence  of  the  fact  against  third  persons.  We 
know  of  no  such  distinction.  In  all  cases  where  the 
bill  can  be  used  as  evidence  either  against  the  par- 
ties, or  against  third  persoiis,  the  same  legal  pre- 
sumption arises  of  its  having  been  given  for  value 
received,  as  exists  in  relation  to  a  deed  expressed  to 
be  given  for  a  valuable  consideration.  In  this  re- 
spect, bills  of  exchange,  atid  negotiable  notes,  are 

1  Fes,  Jun.  980, 
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distinguished  from  all  other  parol  contracts,  by  au-      1820. 
thorities  which  are  not  now  to  be  questioned/  MandevUie 

The  other  question  requires  more  consideration,     ^J[*^^ 
though  it  does  not  in  our  judgment  present  any  in-   The  awgnor 
trinsic  difficulty.     It  has  been  long  since  settled,  that  •ctson  cumot 
where  a  chose  m  action  is  assigned  by  the  owner,  j^^f.  brought 
he  shall  not  be  permitted  fraudulently  to  interfere  Ki*?iih(J*^'^^ 
and  defeat  the  rights  of  the  assignee  in  the  prosecu* 
tion  of  any  suit  to  enforce  those  rights.    And  it  has 
not  been  deemed  to  make  any  difference  whether 
the  assignment  be  good  at  law,  or  in  equity  only. 
This  doctrine  was  fully  recognized  by  this  Court 
when  this  case  was  formerly  before  us.*    It  was 
then  applied  to  a  case,  where  the  whole  chose  in  ac- 
tion was  alleged  to  haye  been  assigned  ;  and  it  was 
certainly  then  supposed  that  the  doctrine  in  Courts 
of  law  had  neyer  been  pressed  to  a  greater  extent. 
We  are  now  called  upon  to  press  it  still  farther,  so  as 
to  embrace  cases  of  partial  assignments  of  choses  in 
action. 

It  is  contended  on  behalf  of  the  plaintiff,  in  the 
iirst  place,  that  the  facts  of  this  case  establish  by  le- 
gal inference,  that  the  articles  of  agreement  were 
entirely  assigned  in  equity  to  the  plaintiff.  If  this 
ground  fails,  it  is  in  the  next  place  contended,  that 
an  assignment  was  made  of  the  debt  due  by  the  ar- 
ticles to  the  extent  of  7,600  dollars,  the  amount  of 
the  bills  drawn  on  Mandeyille  &  Jamesson,  and  that 


a  Oiitty  on  BUl$,(Zd  edit.)  12.  62.  1  Wa$.  Rep.  189.    Burr. 
1616.    Salk.  25.     1  Bos.  4*  Pull.  651. 
b  Welch  T.  Mandeville,  1  Wicat.  Rep.  2Sn. 
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18S0.       this,  per  se^  authorizes  Prior  to  sustain  the  present 
^f^^f^.    action. 

T.  In  support  of  the  first  position,  it  is  argued,  that 

^'uSlbie  ^^^  b^'s  hemg  prima  facie  evidence  of  an  equivalent 
S^J^l*dS:  advance  made  by  Prior,  the  possiession  by  the  latter 
j^^of  tide  ^f  ^jj^  articles  of  agreement,  and  the  delivery  to  him  of 
the  account  signed  by  M andeville  &  Jamesson,  afibrd 
a  legal  presumption  that  the  articles  and  account 
were  delivered  to  him  as  security  for  the  payment 
of  such  advance,  and  thereby  he  acquired  a  lien  on 
them  like  that  acquired  by  the  delivery  of  title  deeds 
as  security  for  a  debt,  which  lien  has  always  been 
deemed  to  be  equivalent  to  an  equitable  mortgage. 
It  may  be  admitted,  that  according  to  the  course  of 
the  authorities  in  England,  and  as  applicable  to  the 
state  of  land  titles  there,  a  deposit  of  title  deeds 
does,  in  the  cases  alluded  to,  create  a  lien,  which  will 
be  recognized  as  an  equitable  mortgage,  and  will 
entitle  the  party  to  call  for  an  assignment  of  the  pro- 
perty included  in  the  title  deeds.     It  may  also  be 
admitted,  that  a  deposit  of  a  note  not  negotiable,  as 
security  for  a  debt,  will  entitle  the  creditor,  after  . 
notice  to  the  maker,  to  enforce  in  equity  hb  lien 
against  the  depositor,  and  his  assignees  in  bankrupt- 
cy. Such  was  the  case  cited  at  the  ba(r  from  Atkyn's 
Reports.''    But  in  cases  of  this  nature,  the  doctrine 
proceeds  upon  the  supposition,  that  the  deposit  is 
elearly  established  to  have  been  made  as  security  for 
the  debt ;  and  not  upon  the  ground  that  the  mere 
f^ict  of  a  deposit  unexplained  affords  such  proof.    In 

a  Ex  parte  Bja5,  1  A(k,  148. 
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the  case  at  the  bar,  it  was  not  proved  that  the  articles  desa 
were  delivered  by  Welch  to  Prior  at  a|l,  much  less  MandefUto 
that  they  were  delivered  as  security  for  the  bills.  ▼• 
The  delivery  of  the  account  is  certainly  aq  equivo- 
cal act,  and  might  have  been  as  a  voucher  of  the 
right  of  Welch  to  draw  on  Mandeville  &,  Jtuneteon. 
There  is  thb  farther  deficiency  in  the  proof,  that  the 
bills  do  not  appear  ever  to  have  been  presented  to 
the  drawees  for  acceptance,  which  not  only  rebuts 
the  presumption  from  the  face  of  the  bills  that  they 
were  received  for  value,  since  a  bona  fide  holder 
could  not  be  supposed  guilty  of  such  fatal  laches  ; 
but  draws  after  it  the  auxiliary  presumption,  that 
they  were  in  the  hands  of  Prior  as  agent,  and, ^here- 
fore,  that  he  had  not  any  assignment  of  the  articles 
as  security.  And  it  may  be  added,  that  the  suit 
commenced  in  Chancery  by  Prior,  for  this  very  debt, 
and,  afterwards,  discontinued,  does  not  assert  any 
assigned  title  in  himself,  but  proceeds  against  Man- 
deville &  Jamesson,  as  the  mere  debtors  of  Welch. 
Under  such  circumstances,  this  Court  cannot  say 
that  the  instruction  of  the  Circuit  Court  was  correct, 
that  the  jury  ought  to  infer,  that  Prior  was  an  as- 
signee, entitled  to  sue  for  the  whole  debt  due  upon 
the  articles. 

The  ground,  then,  that  there  was  a  deposit  of  the  a  biii  oftx- 
articles  as  collateral  security,  failing,  we  are  next  led  ^S^l^o^  ^ 
to  examine  the  position  of  the  defendant's  counsel,  ih^  S^^PdifJ 
that  there  was  a  partial  lien  or  appropriation  of  the  dnirM  to  tht 
debt  due  from  Mandeville  &  Jamesson,  under  the  ar- 
ticles to  the  extent  of  the  sum  due  on  the  bills, 
which  is  equivalent  to  an  equitable  assignment  of  so 
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iBVk      much  of  the  debt     It  is  saicli  that  a  bill  of  exchange 

^^jjj^^^^  iS)  in  theory,  an  assignment  to  the  payee  of  a  debt 

^*r\\       <loe  from  the  drawee  to  the  drawer.    This  is  un- 

Welolu 

,doubtedly  trae,  where  the  bill  has  been  accepted, 
whether  it  be  drawn  on  general  funds,  or  a  specific 
fund,  and  whether  the  bill  be  in  its  own  nature  ne- 
gotiable or  not;  for  in  such  a  case,  the  acceptor,  by 
his  assent,  binds,  and  appropriated  the  funds  for  the 
use  of  the  payee.  And  to  this  effect  are  the  autho- 
rities cited  at  the  bar/  In  cases  also  where  an  order 
is  drawn  for  the  whole  of  a  particular  fund,  it  amounts 
to  an  equitable  assignment  of  that  fund,  and  after 
notice  to  the  drawee  it  binds  the  fund  in  his  hand. 
Cut  this  pnn-  But  where  thd  order  is  drawn  either  on  a  general, 

ciplc  does  not 

«^i7«>jipar.  or  a  particular  fund,  for  a  part  only,  it  does  not 
f?^!  ^'  amount  to  an  assignment  of  that  part,  or  give  a  lien 
as  against  the  drawee,  unless  he  consent  to  the  ap- 
propriation by  an  acceptance  of  the  draft ;  or  an  obli- 
gation to  aopept  may  be  fairly  implied  from  the  cus- 
tom of  trade,  or  the  course  of  business  between  the 
parties  as  a  part  of  their  contract  The  reason  of 
this  principle  is  plain.  A  creditor  shall  not  be  per- 
mitted to  split  up  a  single  cause  of  action  into  many 
actions,  without  the  assent  of  his  debtor,  since  it 
may  subject  him  to  many  embarrassments  ^md  re- 
sponsibilities not  contemplated  in  his  original  con- 
tract He  has  a  right  to  stand  upon  the  ungleness 
of  his  original  contract,  and  to  decline  any  legal  or 
equitable  assignments  by  which  it  may  be  broken 

a  Yeate«  t.  Orores,  1  Tet.  jnn.  280.  Gibfoa  y.  Hinet,  per 
Eyre,  C.  J.  |  H.  Bt.  569.  602.    TaUock  r.  Harris,  ZT.B. 
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Mr.  Swann^  and  Mr.  Taylor^  for  the  plaintifTs  in  isso. 
error,  argued,  1.  That  the  Court  below  erred  in  its  ^^^^"^ 
instruction  to  the  jurj  that  the  words  *^  value  receiv-  v. 
ed"  were  evidence  against  Mandeville  &  Jamesson,  jifj^^  ^^ 
that  money  had  been  actually  paid  by  Prior  to  Welch, 
or  the  bills.  They  do  not  claim  under  the  bills,  nor 
under  Welch  as  the  drawer.  They  claim  as  as- 
signees of  the  fund  on  which  the  bills  were  drawn; 
In  the  case  of  Evans  v.  Beatty,*"  Lord  Ellenborough 
held,  that  on  a  guaranty  to  pay  for  goods  sold  to  a 
third  person,  the  declarations  of  the  latter  were  not 
evidence  to  charge  the  person  giving  the  guaranty ; 
because  there  might  be  collusion  between  the  third 
person  and  the  plaintiff.  So  in  this  case,  if  the  de- 
fendant proved  an  assignment  to  him,  Welch's  de- 
claration that  he  had  previously  assigned  to  the  plain- 
tiff, would  not  be  admissible,  and  his  declaration  in 
writing  cannot  have  any  greater  effect.  2.  It  Vvas  not 
the  intention  of  Welch,  and  of  Prior,  that  the  whole 
covenant  should  be  assigned,  nor  does  the  law  imply 
such  an  assignment.  The  bills  are  general,  not  pay- 
able out  of  any  particular  fund,  and  there  is  no  proof 
of  any  agreement  between  Welch  and  Prior,  that  the 
latter  should  have  a  lien  on  the  funds  in  the  hands  of 
Mandeville  &  Jamesson.  The  legal  consequence 
of  the  decision  of  the  Court  below  is,  that  the 
drawing  of  a  bill  of  exchange  amounts,  per  5e,  to 
an  assignment  in  law  of  the  funds  of  the  drawer  in 
the  hands  of  the  drawee,  so  as  to  authorize  a  suit  in 
the  name  of  the  drawer,  without  his  consent,  against 

a  6  E$p.  Jf.  P.  a  20 
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1820.  die  drawee,  and  when  recourse  might  be  had  to  the 
^JJI^^^J^^^  former.  There  is  no  case  to  support  the  idea  that 
T.  ^  the  drawing  of  a  bill  under  any  circumstances,  will 
amount  to  an  assignment  at  law.  Cases,  indeed, 
have  occurred,  where,  under  peculiar  circumstances, 
a  Court  of  fiquity  has  considered  the  drawing  of  a 
bill  as  giving  to  the  payee  a  superior  claim  or  equita** 
ble  lien.  Thus,  in  the  case  of  Yeates  v.  Gtoves,* 
the  creditor  surrendered  a  security  he  held,  under 
an  express  agreement  that  he  should  be  paid  out  of 
the  money  to  arise  from  a  particular  specified  fund, 
on  which  the  bill  was  drawn,  and  the  drawer  became 
bankrupt.  But  the  proposition,  that  the  drawing  of 
a  bill  on  a  specific  fund  would, /^er  5e,  have  created 
such  a  lien,  is  repelled  by  Lord  Thurlow.  It  would 
be  highly  impolitic  to  consider  the  drawing  of  a  bill, 
under  any  circumstances,  as  amounting  to  an  as- 
signment, or  creating  ^  lien,  in  a  Court  of  law. 
These  questions  generally  arise  on  the  bankruptcy 
of  the  drawer.  His  general  creditors  have  an  inte- 
rest^ and  ought  to  be  heard.  They  cannot  be  made 
parties  to  a  suit  at  law. 

Mr.  Jones  and  Mi*.  Lee,  contra,  insisted,  t.  That 
bills  and  negotiable  notes  expressing  upon  their  face 
^^  value  received,^'  are  evidence  of  that  fact,  both  as 
between  the  original  parties,  and  against  third  per- 
sons. 2.  The  facts  and  circumstances  of  the  case 
establish  by  legal  inference,  that  the  articles  of  agree- 
ment were  wholly  assigned  in  equity.    The  bills 
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iotofragoieiits.  When  he  undertakes  to  pajran.ilt-  i^ito. 
tegral  sum  to  4its  creditor,  it  isno  pan  of  .his  coutraot  ^^^^^^^ 
tbat  b^  shsill  be  obliged  to  pay  in  fractions  to  any  ^t.^ 
oiber  persons.  So  that  if  the  plaintiff . could  show  a 
partial  assignment  to  the  extent  of  the  biUs^it^ould 
not  avait  him  in  support  of  the  present  suit  But, 
in  the  present  case,  there  is  no  proof  of  any  pre> 
sentDfient  of  the  bills,  much  less  of  any  acceptance 
by  the  defendant  to  establish  even  a  partial  assign- 
ment of  the  debt.  And  if  there  were,  itwoukl;stillbe 
necessary  to  show  tbat  there  was  an  assignment  of 
the  articles  as  an  attendant  security,  before  the  plain- 
tiff could  found  his  action  upon  them.  Indeed,  by 
the  Very  terms  of  the  pleadings,  the  plaintiff  under- 
takes to  establish  an  assignment  of  the  whole  debt 
due  by  the  articles ;  and  if  he  fails  in  this,  there  is 
an  end  to  his  recovery.  So  that,  in  whatever  view  we 
contemplate  the  facts  of  this  case,  or  the  law  appli- 
cable to  it,  the  plaintiff  has  not  shown  any  sufficient 
title  to  sustain  his  replication  to  the  fourth  plea. 

Several  other  objections  have  been  taken  at  the 
bar  to  the  plaintiff's  right  of  recovery,  which  under 
other  circumstances  would  have  deserved  serious 
consideration ;  but,  as  upon  the  merits  of  the  case,  as 
they  are  apparent  upon  the  record,  the  judgment  of 
this  Court  is  decidedly  against  the  plaintiff,  it  is  un- 
necessary to  give  any  opinion  upon  those  objections. 

Judgment  reversed. 

Judgment.    Tliis  cause  came  on  to  be  heard  on 
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1820.  the  transcript  of  the  record  of  the  Circuit  Court  for 
^[Jj[^^]^^]jj^  the  District  of  Columbia. in  the  county  of  Alexan- 
^'  dria»  and  was  argued  hy  counsel.  On  consideration 
whereof,  this  Court  is  of  opinion  that  the  said  Cir- 
cuit Court  erred  in  instructing  the  jury^  ^Uhat  if 
they  should  be  of  opinion,  from.the  evidence,  that  the 
said  bills  were  drawn  for  the  full  and  valuable  con- 
sideration expressed  on  the  face  of  them,  paid  by  the 
said  Prior  to  the  said  Welch,  and  if  there  be  no  other 
evidence  than  what  is  herein  before  stated,  they  ought 
to  infer  from  the  said  evidence,  xhat  the  said  Prior 
was,  and  is  such  an  assignee  of  the  right  of  action 
upon  the  covenai^t  aforesaid,  as  authorizes  him  to 
sustain  the  action  in  the  name  of  the  said  Welch's 
administrator  for  the  whole  debt  due  by  the  said  co- 
venant, at  the  tiine  of  the  said  Welch's  delivering 
the  said  account  to  the  said  Prior.'^  It  is,  therefore^ 
ADJUDGED  AND  ORDERED,  that  the  judgment  of  the 
said  Circuit  Court  in  this  case  be,  and  the  same  is 
hereby  reversed  and  annulled.  And  it  is  further 
ORDERED,  that  the  said  cause  be  remanded  to  the 
the  said  Circuit  Court,  with  directions  to  issue  a  ve- 
nire facias  de  novo. 
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(Practice.)  ▼* 

Wallace  v.  Anderson* 

\tk  iiiformation  for  a  quotearranlo^  to  try  the  title  to  an  office,  cannot 
be  roaiotained  bat  at  the  instance  of  tbe  GoTemment ;  and  tbo  con* 
sent  of  parties  will  not  giro  jorisdiction  in  such  a  case. 

Error  to  the  Circuit  Court  of  Ohio. 

This  was  an  information  for  a  quo  warranto^ 
brought  to  try  the  title  of  the  defendant  to  the  office 
of  principal  surveyor  of  the  Virginia  military  bounty 
lands  north  of  the  river  Ohio,  and  between  the  rivers 
Scioto  and  Little  Miami.  The  defendant  had  been 
appomted  to  the  office  by  the  State  of  Virginia,  and 
continued  to  exercise  its  duties  until  the  year  1818, 
during  all  which  time  his  official  acts  were  recog 
nised  by  the  United  States.  In  that  year  he  was 
removed  by  the  Governor  and  Council  of  Virginia, 
and  the  plaintiff  appointed  in  his  place.  The  writ 
was  brought,  by  consent  of  parties,  to  try  the  title 
to  the  office,  waiving  all  questions  of  form,  and  of 
jurisdiction.  Judgment  was  given  in  the  Court  be* 
low  for  the  defeodanc,  and  the  cause  was  brought  by 
writ  of  error  to  this  Court* 

The  cause  was  argued  by  Mr.  Hardin^  for  the  JUarch  efk 
plaintiff,  and  by  the  Attcfney- General  and  Mr.  ScotU 
for  the  defendant.    But  as  the  cause  was  dismissed 
for  want  of  jurisdiction,  it  i3  deemed  unnecessary  to 
insert  the  argument. 
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1B20.  Mr.  Chief  Justice  Marshall  delivered  the  opioiou 

Wallace     ^^  ^^^  Court,  that  a  writ  of  quo  warranto  could  not  be 

^  /•         maintained  excepf  at  the  instance  of  the  Govemmenti 

J^arcih  BUL   ^^^  ^^  ^^^^  ^^^^^  ^^s  issucd  bj  a  private  individual, 

without  the  authority  of  the  Government,  it  could 

not  be  sustained,  whatever  might  be  the  right  of  the 

prosecutor,  or  of  the  person  claiming  to  exercise  the 

office  in  question.     The  information  must,  thereforj^, 

be  dismissed. 

Judgment  reversed* 

J0D6M£NT.  This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  the  Circuit  Court  for 
the  district  of  Ohio,  and  was  argued  bj  couniseL 
On  consideration  whereof,  this  Court  i^  of  opinion, 
that  no  writ  of  quo  warranto  can  be  maintained,  but 
at  the  instance  of  the  Government ;  and  as  this  is  a 
writ  issued  by  an  individual  without  the  authority  of 
Government,  it  is  the  opinion  of  this  Court,  that  the 
same  cannot  be  sustained,  whatever  may  be  the  right 
of  that  individual,  or  of  the  person  who  claims  to 
exercise  the  office,  to  try  the  title  to  which,  the  writ 
is  brought.  It  is,  therefore,  the  opinion  of  this  Court, 
that  the  judgment  of  the  Circuit  Court  ought  to  be 
reversed,  and  the  cause  remanded  to  that  Court, 
with  directions  to  dismiss  the  information  be;> 
cause  it  is  not  filed  at  the  instance  of  the  United 
States. 
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Polk's  Lessee  y.  Wendell  tiioL 

Tbere  are  cases  io  which  ai  gnni  u  absollitoly  Toid ;  at  where  the  State 
hat  no  title  to  the  Hhm^  granted,  or  where  the  officer  had  do  antho- 
rity  to  itMie  the  fpnatySfC.  .  Id  tocb  cates,  the  vahdltj  of  th^  graat 
it  necestarily  exaraiBable  at  law. 

A  graDt  raiset  a  presamptioD  that  ererj  prerequisite  to  its  issuing  wat 
complied  with,  and  a  warrant  it  eyidcDce  of  the  ezlttence  of  aD  en- 
try ;  bat  where  the  eotry  hat  neter  Id  fact  becD  made,  aod  the  war- 
.  raDt  it  forged,  do  right  accraet  under  the  act  of  North  Carolina  of 
1777,  aod  the  graot  irvoid. 

Where  a  party,  id  order  to  prore  that  there  were  no  entries  to  antho- 
riee  the  iatmngof  the  warrants,  offered  to  gi?e  in  eridence  certified 
eopiet  of  warrantt  from  the  tame  office,  of  the  tame  datet  and  num- 
bers, but  to  different  persons,  and  for  different  quantities  of  landt : 
Held,  that  this  wat  competent  evidence  to  prore  the  positive  fact  of 
the  existence  of  tiie  entriot  spectfied  in  the  copies ;  but  that  in  order 
to  have  a  negative  effect  in  ditproring  the  entriet  alleged  to  be  epu- 
rious,  the  whole  abstract  ought  to  be  produced  in  Court,  or  inspect- 
ed under  a  commission,  or  the  keeper  of  the  document  examined  at 
a  witnets,  from  which  the  Court  might  ascertain  the  fact  of  the  non- 
existence of  the  contested  entries* 

In  such  a  case,  certificates  from  the  Secretary's  office  of  North  Caro- 
lina, introduced  to  prore  that  on  the  entries  of  the  same  dates  with 
those  alleged  to  be  spurious,  other  wairants  issued,  and  other  grants 
were  obtained  in  the  name  of  varioos  individuals,  but  none  to  the 
party  claiming  under  the  alleged  spurious  entries,  it  competent  cir- 
cumstantial evidence  to  be  leA  to  the  jury.  In  such  a  case,  parol 
eridenee,  that  the  warrants  ami  locations  had  been  rejected  by  the 
entry-taker  at  tpuriout,  is  inadmissible. 

It  ieemij  thftt»  whether  a  grant  be  absolutely  void,  or  voidable  only,  a 
junior  grautce  is  Dot,  by  the  law  of  Tennessee,  permitted  to  arail 
himself  of  its  nullity  as  against  an  innocent  purchaser  without  no- 


Error  to  the  Circuit  Court  of  West  Tenaessee* 
This  was  an  action  of  ejectment^  for  five  thousand 
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acres  of  land,  in  the  State  of  Tennessee,  granted  by 
the  Governor  of  North  Carolina,  to  Polk,  the  lessor 
of  the  plaintiff,  on  the  6th  of  May,  1800,  on  a  warrant 
from  John  Armstrong's  office,  dated  May  25th,  1784. 
The  defendants,  who  were  proved  to  be  in  posses- 
sion of  part  of  this  tract,  claimed  title  under  a  grant 
from  the  Governor  of  North  Carolina  to  John  Se- 
vcir,  for  twenty-five  thousand  and  sixty  acres,  bear- 
ing date  on  the  28th  of  August,  1 795.     This  grant 
appears  by  the  annexed  certificate  of  survey  to  be 
founded  on  iorty  land  warrants  of  six  hundred  and 
forty  acres  each,  numl)ered  from  163^1  to  1676,  and 
surveyed  in  one  entire  tract.     The  land  in  dispute 
was  proved  to  lie  within  the  lines  of  Scveir's  grant. 
The  plaintiff  having  proved  that  John  Carter  was 
entry-taker  of  Washington  county  until  February 
28th,  1780,  and  that  Landon  Carter  was  then  ap- 
pointed, offered  in  evidence  an  office  copy  of  an 
abstract  (marked  K.  in  the  transcript)  of  the  war- 
rants, on  which   Seveir's  survey  and  grant  were 
founded  ;  the  original  book  of  entries  being  destroy- 
ed.   From  this  copy  it  appeared,  that  all  the  war- 
rants were  issued  from  the  Washington  county  office, 
in  April  or  May,  1780,  to  the' surveyor  of  Sullivan 
county,  and  purported  to  be  founded  on  entries  which 
bore  date  on  tlie  16th  of  September,  1779.     They 
were   all    signed  ^^  Landon  Carter,   Entry-taken" 
He  also  produced,  and  offered  to  give  in  evidence, 
office    copies  of   warrants  from  the  same   office, 
(marked  H.  and  L.  in  the  transcript,)  of  the  same 
dates  and  numl)ers,  but  to  different  persons,  apd  for 
different  quantities  of  land#     These  warrants  ap- 
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peared  to  be  issued  by  John  Carter ;  and  were  of-  isso. 
fered,  like  Seveir's  warrants,  for  the  purpose  of  y^^^ 
showing  that  the  latter  were  spurious,  and,  conse-  see 
quently,  that  Seveir's  grant  was  void.  The  plaintiiT  WendeU. 
also  oflTered  in  evidence  a  grant  to  Seveir  for  32,000 
acres,  dated  27th  of  November,  1795,  which  pur- 
ported to  be  founded  on  thirty-six  warrants,  all  of 
them  except  the  two  first  on  alleged  entries,  dated 
on  the  same  16th  of  September,  1779.  He  also  of- 
fered to  prove,  that  the  two  first  warrants  had  been 
satisfied  by  prior  grants,  and  in  respect  to  the  others, 
that  warrants  for  the  same  numbers  issued  to  other 
persons,  and  were  recognised  in  the  abstract  of  Carter's 
entry  book,  but  none  of  Seveir's.  The  plaintiff  also 
offered  to  prove,  that  the  warrants  and  locations  of 
Seveir  had  been  insinuated,  in  1794  or  1795,  into 
the  entry  taker's  office  without  his  knowledge ;  that 
they  were  rejected  by  the  entry-taker  as  spurious ; 
and  that  the  locations  were  in  Seveir's  hand- writing. 
The  plaintiff  also  offered  to  give  in  evidence  a  report 
to  the  legislature  of  Tennessee,  of  November  8th, 
1803,  declaring  all  Seveir*s  warrants  to  be  fraudulent 
fabrications.  All  this  testimony  was  overruled  and 
rejected  by  the  Court,  to  which  the  plaintiff  except- 
ed. A  verdict  was  taken,  and  judgment  rendered  for 
the  defendants,  and  the  cause  was  brought  by  writ  of 
error  to  this  Caurt. 

Mr.  Harper^  and  Mr.  GasUm^  for  the  plaintiff,  ar-  juarch  i«t 
gued,  L  That  it  was  competent  for  the  plaintiff  to 
show,  that  no  entries  had  been  made  in  the  land  of- 
fice of  North  Carolina,  and  that,  therefore,  the  Go^ 
vernor  had  no  power  to  issue  the  grant.  The  act 
of  1777,  c.  1.  s.  3.  makes  the  entrv  the  first  e5s?enti5\l 
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1820.  and  indispensable  requisite  to  obtaisiiig  a  tide  to  va« 
F^^Thcs.  cant  land.  The  5th  section  points  out  the  difference 
see  between  location,  entry,  and  warrant  The  enta'ios 
Wco'dcn.  arc  the  foundation  of  the  claio),  and  are  all  to  be 
numbered  in  the  order  in  which  they  are  made.  The 
9th  section  declares  every  right  obtained  in  any 
other  manner,  ^^  utterly  void."  This  section  follows 
the  directions  in  regard  to  the  entry,  and  makes  a 
valid  entry  the  one  thing  needful.  In  the  construc- 
tion of  this  statute,  it  has  been  settled  in  the  Courts 
of  North  Carolina,  that  no  legal  title  is  created  until 
the  grant ;  and  that  the  elder  grant,  though  founded 
on  a  junior  entry,  is,  at.law,  to  be  preferred  to  a  ju- 
nior grant  on  an  elder  title  ;  that  an  equitable  inte* 
rest  is  acquired  by  the  first  entry,  which  is  to  be  en*- 
forced  as  other  equitable  titles  are  enforced.  It  is 
also  settled,  that  when  a  grant  issues,  it  furnishes 
sufficient  prima  facte  evidence,  that  all  the  prerequi- 
sites of  the  law  have  been  complied  with ;  and  that 
it  cannot  be  avoided  by  showing  irregularities,  in  the 
conduct  of  the  officers  who  superintended  the  pro- 
gress of  the  claim  from  the  entry  to  the  grant.  There 
have  been  loose  dicta,  unsatisfactory  and  inconcki- 
siee  reasonings,  from  Which  other  inferences  haw 
been  drawn :  But  it  is  denied,  that  it  ev^  was  law 
in  North  Carolina,  that  a  grant  should  be  good  if  it 
could  be  clearly  shown  that  it  was  not  founded  on 
an  entry,  but  was  wholly  fraudulent.  It  would  have 
been  impossible  to  pronounce  such  a  decision  with- 
out a  violation  of  the  plain,  strong  words  of  the  9tfa 
section  of  the  act,  ^<  shall  be  deemed,  and  are  here* 
by  declared  utterly  void."    Such  a  decision  top, 
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would  have  been  inconsistent  with  the  first  princi-  isso. 
pies  of  the  common  lati^,  fraud  being  the  object  of  poik'»  i^». 
Its  peculiar  abhorrence,  and  contaminating  every  •«• 
act/  Courts  of  common  law  have  a  concurrent  WendelL 
jurisdiction  with  Courts  of  Equity,  in  all  cases  of 
frauds.*  It  is  impossible  that  a  grant,  begun  and 
ended  in  fraud,  where  there  has  been  no  claim  en^ 
tered,  nor  purchase  made  from  the  State,  should  be 
valid.  If,  however,  a  doubt  could  exist  in  the  case 
of  a  grant  issuing  before  the  year  1789,  assuredly 
none  can  be  entertained  on  a  grant  'made  by  the  go- 
vernor of  North  Carolina  since  the  cession  of  the 
territory,  which  now  forms  the  State  of  Tennessee, 
to  the  United  States.  By  the  act  of  cession^  the  so- 
Tereignty  and  domain  are  relinquished  by  North  Ca- 
rolina, and  a  mere  ministerial  power  is  reserved  to 
the  Governor  of  that  State  to  perfect  grants,  '*  where 
entries  have  been  made  agreeably  to  law,  and  the 
titles  not  perfected."  The  State  has  no  longer  autho- 
rity to  dispose  of  the  lands.  She  is  no  longer  their 
proprietor.  The  Governor  has  a  mere  naked  power, 
unconnected  with  an  interest,  to  make  grants  where 
entries  have  been  previously  made.  A  grant  issued 
where  no  entry  has  been  made,  is  an  act  wholly  un- 
supported by  the  power,  and  cannot  possibly  transfer 
uh  interest.  The  whole  question  has,  in  fact,  been 
already  settled  by  the  reasoning  and  decision  of  this 
Court,  when  this   case  was  formerly  before    it* 

a  Fermor^fl  case,  3  Co.  Rep,  77. 

b  3  Bl.  Cam.  431.  Bates  v.  Graves,  2  Fet.  jnn.  295.    8  Fn. 
jun.  283.     Arthar  Legates  case,  10  Co.  Rep.  109. 
e  9  Craneh,  87, 
Vol.  V.  38 
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1820.  2.  The  evidence  offered  by  the  plaintiff  was  propci 
Polk's  Lcs-  in  itself,  and  relevant  to  show,  that  no  entries  had 
^  been  made,  prior  to  tlie  cession,  authorizing  the  Go- 
Wendell,  vernor  of  North  Carolina  to  make  a  grant  to  Sevier. 
The  best  evidence  was  offered  of  the  pretended  war- 
rant on  which  his  grant  was  founded,  and,  also,  to 
show,  that  other  warrants  existed  of  precisely  the 
same  numbers.  This  alone  raised  a  presumption, 
that  one  or  the  other  must  have  liecn  spurious.  Ac- 
cording to  the  act  of  1777,  c.  1.  s.  5«  there  could  not 
possibly  be  two  sets  of  entries  of  the  same  numbers, 
without  the  most  extraordinary  negligence.  This 
testimony  ought  to  have  gone  to  the  jury,  even  if  there 
had  been  no  other.  It  should  have  been  left  to  them 
to  decide  which  of  the  two  sets  of  warrants  was  spu- 
rious under  the  peculiar  circumstances  of  the  case. 
But  it  was  supported  by  corroborating  evidence  of 
great  weight;  by  the  abstract  of  Carter's  entries. 
The  competency  of  this  evidence  may  be  maintained 
both  on  the  ground  of  common  law  principles,  and 
on  special  enactments  of  the  local  legislature.  It  is 
the  best  which  the  nature  of  the  case  admits  of« 
Works  compiled  by  authority  and  order  of  the  go- 
vernment of  the  country,  on  public  occasions,  and  on 
subjects  of  public  interest,  are  recognized  as  authen- 
tic documents  in  courts  of  justice,  and  admitted  as 
evidence  in  matters  of  private  right.  Such  are,  in 
England,  the  celebrated  Doomsday  Book;  the  Sur^ 
vey  of  the  King's  Ports;  the  Valor  Beneficiorum i^ 
copies  of  Surveys  of  Church  and  Crown  Lands; 

n  Gilb.  Lavf  of  Evid.  69.     Phiiiips  on  Evid.  SOS,  30 1. 
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kept  in  unsuspected  repositories.*  The  day  book  of  isso. 
a  prison,  containing  a  narrative  of  the  transactions  p^^lk^^^Les. 
there,  is  proof  of  the  time  of  a  prisoner's  commit-  '®® 
ment/  So^  terriers  are  evidence  of  manorial  boun-  Wondeii. 
daries,  either  when  found  in  the  regular  repositories, 
or  in  places  where  the  custody  can  be  satisfactorily 
explained/  But,  in  this  case,  there  are  positive  sta- 
tutes of  the  legislature  of  Tennessee,  by  which  this 
book  of  entries' and  copies  from  it  are  made  evi- 
dence.' In  addition  to  all  this,  was  the  parol  evi- 
dence. The  introduction  of  these  locations  and 
warrants  into  the  office  in  1795,  in  a  secret  manner, 
betrayed  a  consciousness  that  they  had  not  before 
existed  there.  This  accumulation  of  proof  fully  es- 
tablished the  plaintiff's  allegation ;  or,  at  all  events, 
it  had  a  tendency  to  establish  it,  and  its  sufficiency 
ought  to  have  been  left  to  the  jury.  As  to  the  legis- 
lative report ;  there  is  some  reason  to  believe,  that 
the  legislature  of  Tennessee  intended^  by  their  act 
of  1807,  c.  82.,  to  make  it  evidence.  At  least  it 
might  have  been  proper  evidence  to  bring  home  no- 
tice to  the  defendants,  prior  to  their  purchase. 

The  Attorney  General^  and  Mr.  Williams^  contra, 
insisted,  1.  That  the  proceedings  on  which  a  grant 
issues,  are  to  be  presumed  to  be  correct.  They  con- 
stitute a  question  between  the  State  and  the  grantee 

a  PhUlipi,  304.     11  East,  2?4.     I  Ahul.  ^  Se!w.  294. 
h  King  V.  Aikley,  cited  PAt7/^^  815. 
c  P^a/ifpj,  316,  317. 
J  Lawsof  TenH.%eU 
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1820.  only.  Between  private  parties^  evidence  dehots  the 
Tn^^^  patent  is  wholly  inadmissible  at  law.*  2.  The  tes- 
»ee  .timony  offered  in  this  case  was  clearly  inadmissible 
WeodtU.  "pon  the  principles  of  the  former  decision  of  this 
Court ;  in  V.  hirh,  it  may  be  added,  that  the  Court  has 
gone  farther  than  the  local  Courts  in  permitting  in- 
quiries into  facts  occurring  prior  to  the  issuing  of  a 
grant.*  The  Court  below  gave  no  opinion  upon  any 
specific  evidence,  but  on  the  general  question,  and 
rejected  the  whole  testimony «  which  was  offered  to 
prove  that  the  warrants  were  forged.  But  in  order 
to  prove  this,  the  production  of  the  warrants  was  in- 
dispensable, and  no  inferior  proof  ought  to  have  been 
received.  The  abstract  is  defective,  because  it  is  only 
of  a  part  of  a  record,  when  it  ought  to  be  of  the 
whole,  and  so  certified.  It  is  a  part  only  of  a  copy 
of  a  copy.  The  attempt  to  infer  the  spuriousness 
of  the  warrants  from  the  identity  of  the  numbers, 
was  justly  repelled,  because  the  same  numbers  are  of^ 
ten  given  to  many  warrants,  audit  can  seldom  be 
shown  on  what  entry  the  grant  issued.  The  report 
of  the  select  committer  of  the  legislature  was  also 
inadmissible  as  evidence  ;  both  because  there  is  no 
proof  that  it  was  ever  acted  on  by  the  bouse,  and  be- 
cause the  State  of  Tennessee  had,  at  the  time/no  au** 
tbority  over  the  lands,  North  Carolina  having  retain- 
ed the  right  of  completing  titles  originating  before 
the  cession.   3.  But,  even  supposing  the  grant  under 

'   a  SpaldiDg:  ▼•  Recder,  Maryl.  JUp.  187.    1  Haxfm.  106.    ti. 
135.     Id.  369.     Id.  497.     3  Hay9.  216.     1   Tbin.  Rep.  318. 
2  Tenn.Rtp.  26.    Id.  47. 
h  9  Cranch,  98. 
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which  the  defendaDts  claim  to  have  been  fraudulent*       1820. 
ly  obtaiued  by  the  original  grantees,  as  they  are  bona  p^J^^^^^T^^ 
fde  purchasers  without  notice,  they  are  entitled  to  the        see 
protection  of  the  Court/    The  Courts  of  Tennessee    Wondoil. 
have  established  the  doctrine,  that  even  ip  the  case 
of  a  void  grant,  a  junior  grantee  shall  not  avail  him- 
self of  its  nullity  as  against  an  innocent  purchaser 
without  notice/ 

Mr,  Justice  Johnson  delivered  the  opinion  of  the  J^archgth. 
Courts  Both  these  titles  are  founded  on  what  are 
called  removed  warrants,  and  priority  of  entry  is 
altogether  immaterial  to  the  issue.  But  the  exist- 
ence of  an  entry,  it  is  contended  on  behalf  of  the  plain* 
tiff,  is  indispensable  to  the  issuing  of  a  warrant  of 
survey,  and  to  the  validity  of  grants,  which  ought  by 
law  to  have  their  origin  in  such  entries.  With  a 
view,  therefore,  to  impeach  the  prior  grant  to  Sevier, 
tinder  which  these  defendants  claim,  the  plaintiff 
proposes  to  prove,  that  there  never  were  in  fact  any 
entries  made  to  justify  the  issuing  of  the  warrants 
under  which  their  title  had  its  inception.  It  has  been 
also  suggested,  that  his  intention  further  was  to 
prove  the  warrants  themselves  forgeries.  But  this 
does  not  appear  from  the  bill  of  exceptions,  as  will 
be  more  particularly  shown  when  we  come  to  ana- 
lyze it,  with  a  view  of  determining  what  evidence 
appears  to  have  been  rejected  in  the  Circuit 
Coun.    i 

a  Fletcher  y.  Peck,  6  Cranch,  133, 
h  Miller  V.  Holt,  1  Tain.  liejy.  111. 
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1820.  The  evidence  offered  in  the  Court  below,  with  a 

Polk's  Lc8.  ^*^^  ^^  invalidating  Sevier's  grant,  was  rejected, 
»««        and  on  the  writ  of  error  to  thb  Court,  one  general 
WendeiL    question  arises,  whether  any,  and  if  any,  what  evi- 
dence of  facts,  prior  to  the  issuing  of  a  grant,  shall 
be  received  to  invalidate  it  ? 
A.  UK>iity  of      When  the  case  was  l)efore  this  Court,  in  the  year 
tjocn  the  laws  ICla,  the  sauic  question  was  brought  to  its  noticCk 

of  rual  proper-  '  *  ^  .     ' 

^m  this  and  received  its  most  earnest  and  anxious  attention. 
Long  eocperiencc  had  satisfied  the  mind  of  every 
memlier  of  the  Court,  of  the  glaring  impolicy  of  ever 
admitting  an  inquiry  beyond  the  dates  of  the  grants 
under  which  lands  are  claimed.  But  the  peculiar 
situation  of  Kentucky  and  Tennessee,  with  relation 
40  the  parent  States  of  Virginia  and  North  Carolina, 
and  the  statutory  provisions  and  course  of  decisions 
that  have  grown  out  of  that  relation,  has  imposed 
upon  this  Court  the  necessity  of  pursuing  a  course 
which  nothing  but  necessity  could  have  reconciled 
to  its  ideas  of  law  or  policy.  The  sole  object  for 
which  jurisdiction  of  cases,  between  citizens  of  diffe- 
rent states,  is  vested  in  the  Courts  of  the  United 
States,  is  to  secure  to  all  the  administration  of  jus- 
tice, upon  the  same  principles  on  which  it  b  admi- 
nistered between  citizens  of  the  same  State.  Hence^ 
this  Court  has  never  hesitated  to  conform  to  the 
settled  doctrines  of  the  States  on  landed  property, 
where  they  are  fixed,  and  can  bo  satisfactorily  ascer- 
tained ;  nor  would  it  ever  be  led  to  deviate  from 
them,  in  any  case  that  bore  the  semblance  of  impar- 
pec.»ioa  of  tial  justice, 
c./  9  cHimdC  It  bas  been  supposed,  that  in  the  former  decision 
with  the  pre.  alludcd  to  iu  this  case,  thb  Court  bas  gone  beyond 
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the  decisioos  of  the  Courts  of  Tennessee,  in  opening      i82o. 
the  door  to  inquiries  into  circumstances  occurring  ^^^^"i^ 
prior  to  the  issuing  of  a  grant.  see 

An  attentive  perusal  of  that  decision  will  detect  the    wendeih 
error;  or  provci  if  it  has  done  so,  it  has  done  it  on 
principles  that  cannot  be  controverted. 

It  is  obvious  from  the  report  of  the  decision,  that 
it  was  at  that  time  presented  under  an  aspect  some- 
what different  from  that  in  which  it  now  appears. 
The^^^ry  of  the  warrants  constituted  a  part  of  the 
case  which  the  plaintiff  was  precluded  from  making 
out  ia  evidence.  And  to  collect  the  purport  of  the 
decision,  at  that  time  rendered,  the  best  resort  will  be 
to  the  words  in  which  it  is  delivered. 

Two  sentences  will  give  the  substance  of  that  de- 
cision. They  are  expressed  in  the  following  words; 
^*  But  there  are  cases  in  which  a  grant  is  absoliKely 
Toid ;  as  where  the  State  has  no  title  to  the  thing 
granted,  or  where  the  officer  had  no  authority  to  issue 
the  grant.  In  such  cases,  the  validity  of  the  grant  is 
necessarily  examinable  at  law."  And  ^*lf,  as  the 
plaintiff  offered  to  prove,  the  entries  were  never 
made,  and  the  warrants  were  forgeries,  then  no  right 
accrued  under  the  act  of  1777 ;  no  purchase  of  the 
land  was  made  from  the  State ;  and  independent  of  the 
act  of  cession  to  the  United  States,  the  grant  is  void 
by  the  express  words  of  the  law." 

These  two  sentences  comprise  the  substance  of 
that  decision.  For,  as  to  the  doubts  expressed  in  the 
last  paragraph  of  the  opinion,  relative  to  the  incep- 
tion of  a  right  in  the  ceded  territory  prior  to  the  ces- 
^oD,  it  is  but  a  doubt,  and  is  remaved  by  a  reference 
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jftro.      to  the  6th  section  of  the  act  of  1784     As  to  the 
Polk's  Let-  qiiestioQ  what  evideDce  shall  be  sufficient  io  prove 
•^       the  existence  of  the  entry,  the  Court  is  silent.     As 
Wendell,     to  what  validity  shaM  be  given  to  the  grants  emana- 
ting from  North  Carolina,  the  decision  places  it  upon 
the  statutes  of  North  Carolina.     And  although  an 
opinion  is  expressed  that  North  Carolina  could  make 
no  new  grants  after  the  cession,  who  could  have  en- 
tertained a  doubt  upon  that  question  ?    The  right 
reserved  to  her  was  to  perfect  incipient  grants ;  but 
what  restraint  is  imposed  upon  her  discretion  ?  or 
what  doubt  suggested  of  her  good  faith  in  executing 
that  power  ? 

It  will  be  perceived,  that  as  to  irreguhriiies  com- 
mitted by  the  officers  of  government  prior  to  the 
grant,  the  Court  does  not  express  a  doubt  but  that 
the  government,  and  not  the  individual,  must  bear 
the  consequences  resulting  from  them.  On  the  con- 
trary, it  declares,  that  the  existence  of  the  grant  is, 
in  itself,  a  sufficient  ground,  from  which  every  man 
may  infer  that  every  prerequisite  has  been  performed. 
All,  then,  that  it  decides  is,  that  aii  entry  was  indis- 
pensable as  the  inception  of  a  title  to  Sevier;  that  if  an 
original  grant  had  issued  to  him  after  the  cession,  or  a 
title  had  been  perfected  where  there  was  no  incipient 
title  before  the  cession,  as  in  the  case  of  a  grant  on  a 
forged  warrant,  and  no  entry,  that  it  would  be  void. 
But,  in  admitting  that  the  grant  shall  support  the 
presumption  that  every  prerequisite  existed,  it  neces- 
sarily admits,  that  a  warrant  shall  be  evidence  of  the 
existence  of  an  entry.  Nor  is  it  by  ^ny  means  con^ 
elusive  to  the  contrary,  that  the  entry  does  not  appear 
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upon  the  abstract  of  entries  in  Washington  county,       1820. 
recorded  in  the  Secretary's  office.    On  the  contrary,  p^J^^Jf^J^ 
if  the  warrants  issued  are  signed  by  the  entry-taker,        "ee 
it  is  conclusive  that  the  locations  were  received  by    Weod«n. 
him,  and  if  he  omitted  to  enter  them,  his  neglect 
ought  not  to  prejudice  the  rights  of  him  in  whose 
favour  the  warrants  were  issued. 

That  an  entry  is  necessary  to  give  validity  to  these 
grants,  we  think  not  only  perfectly  deducible  from 
the  statutory  provisions  in  force  in  Tennessee,  but 
also,  from  the  legal  adjudications  of  their  Courts. 
Nay,  they  have  not  assumed  the  prmciple,  that  the 
issuing  of  the  grant  shall  be  deemed  a  recognition  of 
the  legal  sufficiency  of  an  entry ;  but  have  decided  a 
grant  void  which  emanated  from  an  entry  not  sanc- 
tioned by  thestatutfss  of  North  Carolina,  though  the 
grant  was  issued  when  it  might  have  lawfully  issued. 
(Jackson  v.  Honeycut,  1  Tenn.  Rep.  30.)  And  in 
the  case  of  Dodson  v.  Cock  and  Stewart,  so  much 
relied  on  in  the  argument,  the  legal  validity  of  a 
grant  is  expressly  referred  to  the  validity  of  the  en- 
try at  the  time  it  was  made.  (Id.  232.)  It  would 
indeed,  be  wonderful  if  it  were  otherwise,  since  it  is 
the  acknowledged  law  of  Tennessee,  that  a  prior 
entry  will  give  precedence  to  a  junior  grant:  a 
principle  which  obviously  supposes  the  entry  to  be  of 
the  essence  of  the  transfer  of  property  ;  the  grant, 
that  which  gives  it  palpable  eipistence ;  or,  at  least, 
that  it  holds  the  freehold  in  abeyance,  ready  to  vest 
upon  the  contingency  of  the  expected  grant. 

It  has,  also,  been  asserted,  that  the  Courts  of  the 
State  of  Tennessee  have  frequently,  and  uniformly, 
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tmo,  decided  directly  the  reverse  of  the  opinion  of  the 
Folk*!  Les-  Supreme  Court.  This  assertion  has  reference  to 
^^  that  part  of  the  opinion  which  declares,  that  a  grant 
Wendells  issuing  <^  without  entry,  and  on  forged  warrants,"  is 
a  void  grant*  Such  an  idea  Could  o;ily  have  resulted 
from  inattention  to  the  obvious  distinction  between 
the  acts  of  the  State's  agents  or  officers,  and  the  im- 
positions practised  upon  them:  between  the  case  of 
a  right  really  incipient,  and  that  where  no  right  ever 
did  exist.  How  could  the  State  of  North  Carolina 
have  been  performing  an  act  toward  perfecting  a 
right^  where,  by  the  supposed  case,  no  right  could 
possibly  have  existed,  no  entry  ever  was  made,  and  the 
warrant  forged  ?  A  new  grant,  it  must  be  admitted, 
she  could  not  have  made :  but  would  not  this  have 
been  a  new  grant  ?  We  will  respect  the  decisions 
of  the  State  tribunals,  but  there  are  limits  which  no 
Couit  can  transcend. 

But  the  Courts  of  Tennessee  have  not  so  decided. 
In  the  case  of  Dodson  v.  Cocke  and  Stewart,  it  will 
be  found  that  the  marginal  note  of  the  decision  is  too 
general  in  its  expression,  and  that  the  Court  decides 
nothing  but  what  has  been  expressly  admitted  by 
this  Court,  since  the  legal  validity  of  the  entry  is 
made  the  very  basis  of  that  decision.  So  of  the 
case  of  Sevier '^nd  Anderson  v.  Hill,  the  only  point 
on  which  the  judges  seem  to  have  coincided  was, 
that  no  other  consideration  should  be  proved  than 
what  the  grant  expressjed  on  the  /ace  of  it^  (see 
the  opinion  of  Judge  Humphreys.)  If  any  other 
point  is  decided,  it  is  immaterial  to  the  present  qoe&- 
tion. 
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This  Court  disavows  having  ever  decided  more      iQ30. 
than  ihat  an  entry,  or  other  legal  incipiency  of  title,  ^^^^^  j^^ 
was  necessary  to  the  validity  of  a  grant  issued  by        ^® 
North  Carolina,  for  lands  in  Tennessee,  after  the    Wen^eiL 
separation.    They  have  never  expressed  an  inclina- 
tion to  let  in  inquiries  into  the  frauds,  irregularities, 
acts  of  negligence,  or  of  ignorance  of  the  officers  of 
government,  prior  to  the  issuing  of  the  grant ;  but,  on 
the  contrary,  have  expressed  the  opinion,  that  the 
government  must  bear  the  consequences.    But  while 
they  admit  that  a  genuine  warrant  shall  be  in  itself 
the  evidence  of  an  entry,  they  cannot  yield  to  the 
absurdity  of  attaching  that  effect  to  a  forged  war- 
rant. 

With  regard  to  the  decisions  of  the  State  of  North 
Carolina,  it  is  a  well  known  fact,  that  on  the  subject 
of  the  effect  of  entries,  the  Courts  of  thp  two  States 
are  at  direct  variance.  And,  singular  as  it  may  seem, 
opposite  constructions  of  the  same  laws  constitute 
rules  of  decision  to  their  respective  Courts.  And  if 
it  is  the  law  upon  their  own  citizens,  we  are  willing 
to  apply  the  same  rules  of  property  to  all  others. 
But  even  the  Courts  of  that  State,  in  their  rigid  ad- 
herence to  the  dates  and  effect  of  grants,  and  the 
principle  that  they  are  not  void  but  voidable,  are 
sometinies  driven  to  the  most  awkward  shifts  in 
adjudicating  on  cases  affected  by  the  act  of  1777. 
Thus,  in  the  Trustees  of  the  University  v.  Sawyer, 
(Taylar^s  Rep.  114.)  they  have  said,  that  although 
<<  they  cannot  declare  a  grant  void,  they  will  adjudge 
that  the  grantee  takes  nothing  under  it^^'  And  in  a 
case  decided  in  1802,  (N.  Carolina  Rep.  441.)  they 
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1820.      have  found  themselves  compelled,  under  their  acts  of 
Poik^L^.  1777,  1778,  and  1 783,  to  declare  a  grant  absolutely 
*•*        void,  on  the  ground  of  the  invalidity  of  the  entry  with 
WondeU.    reference  to  facts  that  required  the  intervention  of  a 
jury.     So  that  it  would  seem  even  in  North  Caro- 
lina, a  valid  entry  was  indispensable  to  a  valid  grant. 
That  priority  of  entry  would  not  give  priority  to  a 
junior  grant,  is  certainly  decided  in  the  case  of  Wil- 
liams V.  Wells,  reported  in  the  North  Carolina  Law 
Repository^  383.      But  even  that  point,  it  would 
seem,  had  not  been  well  established  as  a  principle  of 
law,  since  the  jury  in  that  case,  (which  is  a  recent 
one,)  manifested  their  dissatisfaction  with  the  charge 
of  the  Court,  by  finding  against  it. 
jftma/itferur-      Thcrc  WHS  onc  point  made  in  the  argument  of  this 
notice  under  casc,  which,  from  iis  general  importance,  merits  our 
fhT**Ttw  ^f  serious  attention,  and  which  may  have  entered  into 
TcmicEsee.      {^c  vicws  of  the  Circuit  Court  in  making  their  deci- 
sion.    It  was,  whether,  admitting  this  grant  to  be 
void,  innocent  purchasers  without  notice,  holding  un- 
der it,  should  be  affected  by  its  nullity  ?  . 

This  would  seem  to  depend  on  the  question,  whe- 
tlier  we  shall,  as  to  innocent  purchasers,  view,  it  as 
a  void  or  voidable  grant. 

On  general  principles,  it  is  incontestable,  that 
a  grantee  can  convey  no  more  than  he  possesses. 
Hence,  those  who  came  in  under  the  holder  of  a 
void  grant,  can  acquire  nothing.  But  it  is  clear 
that  the  Courts  of  .the  State  of.  Tennessee  have  held 
otherwise.  In  Miller  v.  Holt,  (1  Tenn.  Rep.  111.) 
it  is  expressly  adjudged,  that  whether  a  grant  be 
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Toid  or  voidable,  a  junior  grantee  shall  not  avail  I820. 
himself  of  its  nullity  as  aj^inst  an  innocent  pur-  pjjjj^^f^. 
chaser  without  notice.  Yet  the  North  Carolina 
act  of  1777,  certainly  declares  grants,  obtained  by 
fraud,  to  be  absolutely  void.  And  the  same  result 
must  follow,  where  the  State  has  relinquished  its 
power  to  grant,  or  no  law  exists  to  support  the  va- 
lidity of  a  grant.  But  it  seems  that  the  Courts  of 
Tennessee  have  adopted  this  distinction,  that  grants 
in  such  cases  shall  be  deemed  void  only  as  against 
the  State,  and  not  then  until  adjudged  so  by  some 
process  of  law.  That  as  between  individuals,  the 
title  shall  be  held  to  vest  sub  modoj  and  innocent 
purchasers,  without  notice,  shall  not  be  ousted  by 
the  intervention  of  a  subsequent  grantee. 

If  this  be  the  settled  law  of  Tennessee,  >\e  are 
satisfied  that  it  should  rest  on  the  authority  of  adju- 
dication.  There  is  certainly  a  palpable  distinction 
between  the  cases  of  an  original  grantee,  and  a  sub- 
sequent purchaser  without  notice.  There  can  be  no 
reason  why  the  grantee  should  be  favoured  by  the 
leaning  of  Courts;  but  the  latter,  finding  the  grantee 
in  possession  of  the  patent  of  the  State,  which  on  its 
face  presents  nothing  to  put  him  on  his  guard,  has 
strong  claims  upon  the  favour  of  Courts,  and  xbe  jus* 
tice  of  the  country* 

Upon  analysing  the  bill  of  exceptions,  it  will  be  ^^^^^ 
found,  that  the  plaintiff  does  not  propose  to  prove  in  ^f^om^^nt. 
exptisss  terms,  that  the  warrants  in  this  case  wtre 
forgeries.    But,  with  a  view  to  proving  that  tb^re 
were  no  entries  to  authorize  the  issuing  of  the^  war- 
rants, be  tenders  various  certified  documents  from 
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1890.  the  several  offices  of  North  Carolina  and  Tennessee, 
from  which  he  would  raise  an  inference,  that  it  was 
impossible  that  such  entries  coufd  have  existed  ;  and 
We^eiL  then  tenders  parol  evidence  to  prove,  that  the  loca- 
tions on  which  the  warrants  purport  to  have  issued 
had  never  been  passed  to  entry,  and  together  with 
the  warrants  and  surveys  founded  upon  them  had 
been  rejected  by  a  particular  entry-taker,  (the  suc- 
cessor of  him  who  is  supposed  to  have  issued 
these  warrants,)  on  the  ground  of  their  being 
spurious  and  invalid.  Also,  that  they  had  been  re- 
ported as  spurious  by  a  committee  of  the  Tennessee 
legislature. 

As  the  exception  does  not  come  up,  on  a  misdirec- 
tion of  the  Court,  but  generally  on  the  rejection  of 
the  evidence  offered,  the  only  remaining  questions 
arise  on  its  legal  competency. 

And,  first,  we  are  of  opinion,  that  the  document 
marked  K.  in  the  transcript  of  the  record,  was  com- 
petent evidence  to  prove  the  fact  of  the  existesce  of 
the  entries  therein  specified,  and  so  far  it  ought  to 
have  been  admitted,  because  it  is  expressly  made 
evidence  by  the  act  of  the  21st  of  September,  1801. 
But,  as  far  as  a  negative  use  was  intended  to  be 
made  of  that  abstract,  we  are  of  opinion,  the  certifi- 
cate of  the  officer  was  properly  rejected.  There  is 
no  such  effect  given  either  to  that  document,  or  the 
clerk's  certificate,  by  any  legislative  act,  and  such  an 
effett  could  only  be  given  to  the  production  of  the 
whole  abstract,  from  which  the  Court  might,  by  in- 
spection, have  ascertained  the  fact  of  the  non-ex- . 
btencc  of  the  contested  entries;  or  from  an  exami- 
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nation  of  the  keeper  of  that  document  as  an  ordina*.      idso. 
ry  witnesst.of  inspection  of  it  made  under  a  commis-  ]^I^J^^|f^]^^ 
sion.  *«« 

The  documents  offered,  ^larked  H.  and  L.  ^ere  Weodeii. 
nomerotts  certificates  from  the  secretary's  office,  of 
North  Carolina^  of  warrants  and  grants,  introduced 
to  prove,  that  on  the  entries  of  the  dates  specified  as 
the  dates  of  the  entries  to  Sevier,  other  warrants  is- 
sued, and  other  grants  were  obtained  in  the  name  of 
various  individuals,  but  none  to  Sevier.  This  evi- 
dence, also,  we  are  of  opinion,  was  competent  cir- 
camstantial  evidence,  and  ought  not  to  have  been 
wholly  rejected, 

.  With  regard  to  the  report  of  the  committee  of  th9 
Jioqse,  we  can  hardly  think  it  could  have  been  seri* 
ondy  offered ;  and  the  parol  evidence  respecting  the 
rejection  by  the  subsequent  entry-taker,  was^  also^ 
properly  rejected,  inasmuch  as  the  rejection  of  the 
return  of  these  warrants  and  surveys,  was  a  perfectly 
immaterial  circumstance  upon  this  issue.  It  might 
as  well  have  been  the  result  of  that  entry-taker's 
folly,  or  his  wrong,  ieis  of  any  other  cause.  The 
emanation  of  the  grant  is  sufficient  evidence  that  the 
claim  of  Seveir  must  have  met  with  a  more  favour- 
able reception  from  a  higher  quarter.  Upon  the 
whole,  the  only  ground  on  which  we  could  sustain 
the  decbion  in  the  Court  below  is,  tluU  a  subsequent 
purchaser  wiihout  notice  is  not  to  be  affected  by  any 
legal  defects  in  a  grant  which  might  have  issued  can- 
formably  to  existing  laws.  For,  in  that  case,  all  the 
evidence  rejected  may  have  been  immaterial  to  the 
imtCf    ^Qt.  non  cohstfft.  that  tbe  evidence  rejected 
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IB^,  was  not  connected  with  proof  to  rebut  that  defence. 
It  is,  therefore!  not  necessary  here  to  decide  defini- 
tively on  that  point  of  the  law.  If  it  is  the  received 
WeoMi.  doctrine  of  the  Tennessee  Courts,  we  have  expressed 
our  inclination  not  to  shake  it.  But  the  cause  must 
necessarily  be  sent  back  upon  the  rejection  ot  the 
documents  marked  H.  K.  &  L. 

Judgment  reversed. 

Judgment.  This  cause  came  on  to  be  heard  on 
the  transcript  of  th^  record  of  the  Circuit  Court  for 
the  district  of  West  Tennessee,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  the  opi- 
nion of  this  Court,  that  there  is  error  in  the  pro- 
ceedings of  the  said  Circuit  Court,  in  rejecting  the 
documents  marked  in  the  transcript  of  the  recohl 
with  the  letters  H.  K.  and  L.,  as  incompetent  evi- 
dence. It  is,  therefore,  adjudged  and  ordered, 
that  the  judgment  of  the  Circuit  Court,  for  the  dis- 
trict of  West  Tennessee,  in  this  case,  be,  and  the 
same  is  hereby,  reversed  and  annulled.  And  it  is 
further  ordered,  that  the  said  cause  be  remanded  to 
the  said  Circuit  Court,  with  directions  to  award  a 
venire  facias  de  novo. 
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MARaHALL  V.  P.  R.  Beterlet. 


f o  Equitjr,  a  fioal  decree  cannot  be  pronounced  until  all  parties  in 
interest  are  brought  before  the  Court 

^here  a  bill  was  filed  for  a  perpetual  iojunctioo,  on  judgmenU  ot»- 
taioed  on  certain  bills  of  exchange  drawn  by  the  plaintiff,  and 
negotiated  to  the  defendant,  and  which  had  subsequently  pasted  from 
the  latter  into  the  hands  of  third  persons,  by  whom  the  judgments 
were  obtained ;  held,  that  the  injunction  could  not  be  decreed  until 
their  answers  had  come  in,  although  the  bill  stated,  and  the  defend- 
ant admitted,  that  he  had  paid  the  judgments,  and  was  (hen  the  only 
person  interested  in  them,  because  such  statement  and  admission 
might  be  made  by  collusion. 

Appeal  from  the  Circait  Court  of  Virginia. 

Carter  Beverlej,  being  indebted  to  the  appellant^ 
Horace  Marshall,  assigned  to  him  several  bills  of 
exchange,  amounting,  in  the  aggregate,  to  9001L 
sterling,  which  had  been  drawn  by  the  respondent, 
Peter  R.  Beverley,  on  Bird  Beverley,  of  London,  in 
favour  of  the  said  Carter  Beverley.  These  bills 
were  severally  transferred,  for  valuable  consideration, 
by  the  appellant,  to  Luke  Tiernan  &  Co.,  Stewart 
Montgomery  &  Co.,  Jesse  Eichelberger  &  Co.,  and 
Cornelius  and  John  Comegys;  and  having  been  for- 
warded by  them  to  London  for  payment,  were  pro- 
tested for  non-acceptance  and  non-payment,  and 
so  returned.  Suits  were  instituted  by  these  par- 
ties against  Peter  R.  Beyerley,  on  which  he  con- 
fessed judgments.    Having  been  taJLca  in  executioil. 

Von.V.  '  40 


Digitized  by 


Google 


314  Cases  in  tub  supreme  cqurt 

1820.  and  luiprisoned,  he  gave  bond  for  the  prison  bounds, 
which  he  broke.  A  second  series  of  suits  were 
brought  on  the  prison  bounds  bonds,  after  judgments 
on  which,  he  filed  the  present  bill  against  Horace 
Marshall,  Carter  Beverley,  Luke  Tiernan  &  Ca, 
Stewart  Montgomery  &  Co*,  Jesse  Eichelberger  & 
Co.,  Cornelius  and  John  Comegys,  and  John  Brown, 
charging  usury  in  the  transactions  between  Carter 
Beverey  and  Horace  Marshall,  and  a  fraudulent 
sale  of  certain  slaves  of  Carter  Beverley,  on  which 
Horace  Marshall  retained  a  Ifeo,  as  a  collateral  secu- 
rity for  his  debt ;  and  chargine^  also,  that  although 
the  suits  were  in  the  name  of  Luke  Tiernan  and 
others,  (to  whom  the  bills  had  been  transferred,) 
they  were,  in  fact,  for  the  complainant's  benefit,  he 
having  paid  to  his  endorser  what  was  due  on  those 
bills.  On  thtse  grounds,  a  perpetual  injunction  was 
prayed  for  and  awarded.  The  appellant^  by  his  an- 
swer^ admitted  the  last  allegation ;  but  denied  the 
usury,  and  insisted  that  the  sales  of  Carter  Beverley's 
negroes  had  been  made  in  strict  conformity  with  the 
deed  of  trust  under  wMeh  they  were  sold.  None  of 
the  other  defendants  answered  the  bill. 

JUarthUh.  This  cause  was  argued  by  the  Attorney- General j 
for  the  appellant,  and  by  Mr.  Janes  and  Mr.  Tayhr, 
for  the  respondent. 

Matth  9th.  Mr.  Justice  Livingston  delivered  the  opinion  o{l 
the  Court.  This  is  an  appeal  from  a  decree  in 
^uity,  of  the  Circuit  Court  for  the  district  of  Vir^* 
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mtnth  t0  which  the  following;  objisctioDs  have  faeen      issa 

miade  t  MmiMii 

llsfti  That thei^ is  affect  df^ptiities.  Although  all 
the  persons  in  interest  are  made  tkfendants  fo  the 
billy  yet*nbfie  of  them  had  appeared  to  it  except  the 
appellaAt,'  on  whose  answer,  and  the  proofs  in  the 
cause,  the  decree  was  made. 

2d.  Another  objection  is,  that  there  was  compe- 
tent relief  at  law  against  the  usurious  contract  stated 
in  the  bill ;  but  as  no  defence  of  this  kind  was  there 
set  up,  a  Court  <rf  Chancery  ought  not  to  have  intfer- 
fered,  especially  after  judgment  had  been  obtained 
on  the  bills,  and  even  on  the  prison  bounds  bonds, 
which  were  taken  on  the  executton  which  had  issued 
on  those  judgments. 

3d.  It  is  also  contended,  that  there  was  no  usury 
in  any  of  the  contracts  between  the  appellant  and 
Carter  Beveriey,  and  that  the  sale  of  the  negroes 
under  the  deed  of  trust  was  fair,  and  in  strict  pursu- 
ance of  the  authority  vested  in  the  trustee. 

4th,  and  lastly :  Admitting  the  ^isury,  and  a  fraud 
in  the  sale,  it  is  insisted  that  the  responded,  being  an 
entire  stranger  to  these  transactions,  had  no  right  to 
<:all  the  appellant  to  account,  or  to  any  relief  as 
against  him* 

The  Couit  has  had  under  its  consideration  aU 
these  objections  ;  but  will  now  give  its  opinion  only 
on  the  first  of  ifaem.  We  are  all  satisfied,  that  when 
this  decree  was  pronounced,  the  case  was  not  pre- 
pared for  a  final  hearing.  The  bills,  which  had 
been  drawn  by  P.  R.  Beverley,  having  passed  by 
Marshall  intd  the  bands  of  third  persons,  who  had 
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i8fo.  obtaiDed  judgments  on  them,  and  it  being  a  principal 
object  of  the  suit  to  enjoin  further  proceedings  on 
them,  the  parties  in  whose  favour  they  were  render- 
ed, ought  not  only  to  have  been  made  defendants,  but 
a  perpetual  injunction  ought  not  to  have  been  de- 
creed until  theit  answers  were  filed.  It  was  not 
enough  in  their  absence  that  the  complainant  should 
state,  and  the  defendant  admit,  that  the  latter  had 
paid  these  judgments,  and  was  now  the  only  person 
interested  in  them.  This  might  bo  done  by  collusion, 
and  although  that  may  not  be  the  case  here,  it  is  not 
the  course  of  a  Court  of  Equity,  to  make  a  decree 
which  is  to  operate  directly  upon  the  parties  in  inte- 
rest, as  the  perpetual  injunction  does  here,  without 
affording  them  an  opportunity  of  being  heard.  For 
this  error,  the  decree  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Decree  reversed. 

Decree.  This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  of  the  Circuit  Court,  for  the 
district  of  Virginia,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  the  opinion  of  this  Court^ 
that  the  said  Circuit  Court  erred  in  perpetually  en- 
joining the  proceedings  dn  the  judgments  obtained 
against  the  respondent^  Peter  R.  Beverley,  and  the 
appellant,  Horace  Marshal),  because  the  bills  of  ex- 
change, which  had  been  drawn  by  the  said  Peter  K. 
Beverley,  had  passed  into  the  hands  of  third  persons, 
by  whom  the  said  judgments  had  been  obtained,  and 
before  the  answers  of  such  creditors,  who  had  been 
made  defendants  to  said  bill  of  complaint,  had  come 
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in.    It  is  therefore  decreed  and  ordered,  that  tha  taao. 
decree  of  the  said  Circuit  Court  in  this  case  be,  and  '^^J^^^C^ 

the  same  is  hereby,  re¥ersed  and  annulled.    And  it  roi^ 

is  further  ordered,  that  the  said  cause  be  remanded  to  Biaii«. 
the  said  Circuit  Court  for  further  proceedings  to  be 
had  therein  according  to  law. 


(CoiVtTITUTlONAL  LaW.) 

Loughborough  v.  Blake. 

CoDgren  has  authority  to  impose  a  direct  tax  on  the  district  of  Co^ 

lumbia,  io  proportion  to  the  coDsas  directed  to  betaken  by  the 

^ODStitutioo. 
The  power  of  Coograss  to  lety  and  coiled  taxa,  dutUiy  impotU  and 

eapcuet,  is  oo-e^tensiye  with  the  territory  of  the  United  States. 
The  power  of  Congress  (o  exercise  exclutivejuritdidion  in  all  cate$ 

whaUoever  within  the  district  of  Columbia,  includes  the  power  of 

taxing  iL 

THIS  case,  which  was  an  action  of  trespass  jUarckfth. 
brought  in  the  Circuit  Court  for  the  district  of  Co- 
lumbia/to  try  the  right  of  Congress  to  impose  a  di- 
rect tax  on  that  district,  and  in  which  the  Court 
below  gave  judgment  for  the  defendant,  was  argued 
by  Mr.  Jones  for  the  plaintiff,  and  by  the  Attorney 
General  for  the  defendant. 

Mr*  Chief  Justice  Marshall  delivered  the  opi-  juardi  lOfi. 
nion  of  the  Court    This  case  presents  to  the  con- 
sideration  of  the  Court  a  single  question.    It  is  this; 
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1^     Hu  Congress  a  right  to  uopose  a  direct  tax  oo  the 
District  of  CoRjmbia? 

The  counsel  who  aaaintaiiis  the  negative  has  con- 
tended, that  Congress  must  be  considered  in  two 
distinct  characters.  In  one  character  as  legislating 
for  the  States;  in  the  other,  as  a  local  legislature  for 
the  district  In  the  latter  character,  it  is  admitted, 
the  power  of  levying  direct  taxes  may  be  exercised  ; 
but,  it  is  contended,  for  district  purposes  only,  in  like 
manner  as  the  legislature  of  a  State  may  tax  the  peo- 
ple of  a  State  for  State  purposes. 

Without  inquiring  at  present  into  the  soundness  of 
this  distinction,  its  possible  influence  on  the  applica- 
tion in  this  district  of  the  first  article  of  the  constitu- 
tion, and  of  several  of  the  amendments,  may  not  be 
altogether  unworthy  of  consideration.  It  will  readily 
suggest  itself  to  the  gentlemen  who  press  thb  argu- 
ment, that  those  articles  which,  in  general  terms, 
restrain  the  power  of  Congress,  may  be  affiled  to 
the  laws  enacted  oy  that  body  for  the  district,  if  it  be 
considered  as  governing  the  district  in  its  character 
as  the  national  legislature,  vrith  less  difficulty  than  if 
it  be  Considered  a  mere  local  legislature. 

But  we  deem  it  unnecessary  to  pursue  this  inves- 
tigation, because  we  think  the  rigbtof  Congress  to 
tax  the  district  does  not  depend  solely  on  the  grant  of 
exclusive  legislation. 
.The  poirerof     The  8th  scctioa  of  the  1st  article  gives  to  Con- 

CbogreM      to  '  •  ^  ' 

uau!^SS^  gress  the  *rpower  to  lay  and  bollect  taxes,  duties, 
te  Si^'^  imposts  and  excises,"  for  the  purposes  thereinafter 
uT'SlHbm^  mentioned.  This  grant  is  general,  without  limita- 
^^tet^y*  tion  as  to  4)lace.    It,  consequently,  extends  to  all 


Digitized  by 


Google 


f>P  THE  UNITED  STATES.  ^19 

places  over  which  the  goveroment  extends.  If  this  ttdo. 
could  be  doubted,  the  doubt  is  removed  bj  the  aub^ 
sequent  words  which .  modify  the  graat.  These 
words  are,  ^^  but  all  duties,  imposts,  and  excises^ 
shall  be  uniform  throughout  the  United  States."  h 
will  not  be  contended)  that  the  modification  of  the 
power  extends  to  places  to  which  the  power  itself 
docs  not  extend.  The  power  then  to  laj  and  collect 
duties,  imposts,  and  excises,  may  be  exercised,  nnd 
must  be  exercised  throughout  the  United  States. 
Does  this  term  designate  the  whole,  or  any  particu-* 
lar  portion  of  the  American  empire  ?  Certainly  this 
question  can  admit  of  but  one  answer.  It  is  the 
name  given  to  our  great  republic,  which  is  composed 
of  States  and  territories.  The  district  of  Columbia, 
pr  the  territory  west  of  the  Missouri,  is  not  kss 
within  the  United  States,  than  Maryland  or  Penn- 
sylvania ;  and  it  is  not  less  necessary,  on  the  princi- 
ples of  our  constitution,  that  uniformity  in  the  im- 
position of  imposts,  duties,  and  excises,  ^should  be 
observed  in  the  one,  than  in  the  other.  Since,  then, 
the  power  to  lay  and  collect  taxes,  which  includes 
direct  taxes,  is  obviously  co-extensive  with  the  pdwer 
to  lay  and  collect  duties,  imposts  and  excises,  and  since 
thte  latter  extends  throughout  the  United  States,  it 
follows,  that  the  power  to  impose  direct  taxes  also  '^t^l^^ 
extends  throughout  the  United  States.  ?^dl^ 

The  extent  of  the  grant  being  ascertained,  bow  sLST^d. 
far  is  it  abridged  by  any  part  of  the  constitution  ?      ^Mfive  ni^* 

The  20th  section  of  the  first  article  declares,  that  certaiocdbra 

'  censos,      was 

"  representatives  and  direct  taxes  shall  be  appor-  S^ii"Jt"^'J^J 
tioned  among  the  several  States  which  may  be  in-  ^*J  **^>; 

l«xe«  to  States 
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1820.       eluded  within  this  Uoion,  according  to  their  respec- 
tive numbers." 

The  object  of  this  regulation  is,  we  think,  to  fur^ 
nish  a  standard  by  which  taxes  are  to  be  apportion- 
ed, not  to'  exempt  from  their  operation  any  part  of 
our  country.  Had  the  intention  been  to  exempt 
from  taxation  those  who  were  not  represented  in 
Congress,  that  intention  would  have  been  expressed 
in  direct  terms.  The  power  having  been  expressly 
granted,  the  exception  would  have  been  expressly 
made.  But  a  limitation  can  scarcely  be  said  to  be 
insinuated.  The  words  used  do  not  mean,  that  di- 
rect taxes  shall  be  imposed  on  States  only  which  are 
represented,  or  shall  be  apportioned  to  representa- 
tives ;  but  that  direct  taxation,  in  its  application  to 
States,  shall  be  apportioned  to  numbers.  Represen- 
tation is  not  made  the  foundation  of  taxation.  If, 
under  the  enumeration  of  a  representative  for  every 
30,000  souls,  one  State  had  been  found  to  contain 
59,000,  and  another  60,000,  the  first  would  have  been 
entitled  to  only  one  representative,  and  the  last  to 
two.  Their  taxes,  however,  would  not  have  been 
as  one  to  two,  but  as  fifty-nine  to  sixty.  This  clause 
was  obviously  not  intended  to  create  any  exemption 
from  taxation,  or  to  make  taxation  dependent  on  re- 
presentation, but  to  furnish  a  standard  for  the  appor- 
tionment of  each  on  the  States. 

The  4th  paragraph  of  the  9th  section  of  the  same 
article  will  next  be  considered.  It  is  in  these  words : 
^^  No  capitation,  or  other  direct  tax,  shall  be  laid,  un- 
less in  proportion  to  the  census,  or  enumeration  here- 
in before  directed  to  be  taken.'' 
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^rbe  census  referred  to  is  in  that  clause  of  the 
constitution  which  has  just  been  considered^  which 
makes  numbers  the  standard  by  which  both  repre- 
sentatives and  direct  taxes  shall  be  apportioned  among 
the  States.  The  actual  enumeration  is  to  be  made 
^*  within  three  years  after  the  first  meeting  of  the  Con- 
gress of  the  United  States^  and  within  every  subse* 
quentterm  of  ten  years,  in  such  manner  as  they  shall 
by  law  direct.'' 

As  the  direct  and  declared  object  of  this  census  is* 
to  furnish  a  standard  by  which  ^>  representatives, 
and  direct  taxes,  may  be  apportioned  among  the  seve- 
ral States  which  may  be  included  within  this  Union,'' 
It  will  be  admitted,  that  the  omission  to  extend  it  to 
the  district  or  the  territories,  would  not  render  it  de- 
fective. The  census  referred  to  is  admitted  to  be  a 
census  exhibiting  the  numbers  of  the  respective 
States.  It  cannot,  however,  be  admitted,  that  the 
argument  which  limits  the  application  of  the  power 
of  direct  taxation  to  the  population  contained  in  this 
census,  is  a  just  one.  The  language  of  the  clause 
does  not  imply  this  restriction.  It  is  not  that  ^^  no 
capitation  or  other  direct  tax  shall  be  laid,  unless  on 
those  comprehended  within  the  census  herein  before 
directed  to  be  taken,"  but  ^^  unless  in  proportion  to'* 
that  census.  Now  this  proportion  may  be  applied 
to  the  district  or  territories.  If  an  enumeration  be 
taken  of  the  population  in  the  district  and  territories, 
on  the  same  principles  on  which  the  enumeration  of  the 
respective  States  is  made,  then  the  information  is 
acquired  by  which  a  direct  tax  may  be  imposed  on 
the  district  and  territories,  ^'  in  proportion  to  the 

Vol.  V  41 
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i8fo.      censuft  or  enumeration"  which  the  coosdtution  directs 
JlJ^b^   to  be  taken- 
fpogh  The  standard,  then,  by  which  direct  taxes  most 

Blake,  be  laid,  is  applicable  to  this  district,  and  will  enaUe 
Congress  to  apportion  on  it,  its  just  and  equal  share  of 
the  burthen,  with  the  same  accuracy  as  on  the  re- 
spective States*  If  the  tax  be  laid  in  this  proportion, 
it  is  within  the  very  words  of  the  restriction.  It  is 
a  tax  in  proportion  to  the  census  or  ^numeration  re- 
ferred to*. 

But  the  argument  is  presented  in  another  form,  in 
which  its  refutation  is  more  difficult.  It  is  urged 
agaiust  this  construction,  that  it  would  produce  the 
necessity  of  extending  direct  taxation  to  the  district 
and  territories,  which  would  not  only  be  inconve- 
nient, but  contrary  to  the  understanding  and  practice 
of  the  whole  government.  If  the  power  of  imposing 
direct  taxes  be  co-extensive  with  the  United  States, 
then  it  is  contended,  that  the  restrictive  clause,  if  ap- 
plicable to  the  district  and  territories,  requires  that 
the  tax  should  be  extended  to  them,  since  to  omit 
them  would  be  to  violate  the  rule  of  proportion. 
Bateongiw  We  think,  a  satisiactory  answer  to  this  argument 
«r  ^Dd  a  may  be  drawn  from  a  fair  comparative  view  of  the 

diract  tax  to  *'  , 

^d^tMctud  different  clauses  of  the  constitution  which  have  been 
recited. 

That  the  general  grant  of  |K>wer  to  lay  and  col- 
lect taxes,  is  made  in  terms  which  comprehend  the 
district  and  territories  as  well  as  the  States,  is,  we 
think,  incontrovertible.  The  subsequent  clauses  are 
intended  to  regulate  the  exercise  of  this  power,  not 
td  withdraw  from  it  any  portion  of  the  community. 
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The  words  in  which  those  clauses  are  expressed  im-      isso. 
port  this  intention*     In  thus  regulating  its  exercise, 
a  rule  is  given  in  the  2d  section  of  the  first  article 
for  its  application  to  the  respective  States.    That 
rule  declares  how  direct  taxes  upon  the  States  shall 
be  imposed.    They  shall  be  apportioned  upon  the 
several  States  according  to  their  numbers.     If,  then, 
a  direct  tax  be  laid  at  all,  it  must  be  laid  on  every 
State,  conformably  to  the  rule  provided  in  the  con- 
stitution.   Congress  has  clearly  no  power  to  exempt 
any  State  from  its  due  share  of  the  burthen.    But 
this  regulation  is  expressly  confined  to  the  States, 
and  creates  no  necessity  for  extending  the  tax  to  the 
district  or  territories.    The  words  of  the  9th  section 
do  not  in  terms  require,  that  the  system  of  direct 
taxation,  when  resorted  to,  shall  be  extended  to  the 
territories,  as  the  words  of  the  2d  section  require 
that  it  shall  be  extended  to  all  the  States.     They, 
therefore,  may,  witliout  violence,  be  understood  to 
give  a  rule  when  the  territories  shall  be  taxed,  with- 
out imposing  the  necessity  of  taxing  them.     It  could 
scarcely  escape  the  members  of  the  convention,  that 
the  expense  of  executing  the  law  in  a  territory  might 
exceed  the  amount  of  the  tax.    But  be  this  as  it 
nto^j  the  doubt  created  by  the  words  of  the  9th  sec- 
tion, relates  to  the  obligation  to  apportion  a  direct 
tax  on  the  territories  as  well  as  tb^  States,  rather 
than  to  the  power  to  do  so. 

If,  then,  the  language  of  the  constitution  be  con- 
strued to  comprehend  the  territories  and  district  of 
Columbia,  as  well  as  the  States,  that  language  con- 
fers on  Congress  the  power  of  taxing  the  district 
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1820.      and  territories  as  well  as  the  States.     If  the  general 
^^JJ^jj^  language  of  the  constitution  should  be  confined  to 
toagh      the  States,  still  the  16th  paragraph  of  the  8th  section 
Bia^e.      gives  to  Congress  the  power  of  exercising  ^^  exclu- 
sive legislation  in  all  cases  whatsoever  within  this 
district." 
Thepofrerof      Ou  thc  cxtcut  of  tliesc  teruis,  accxmliug  to  the 
^sM^i  <n;er  commou  Understanding  of  mankind,  there  can  be  no 
dudfi   the     difference  of  opinion  ;  but  it  is  contended,  that  they 
poiingtaxes.    iDUSt  bc  limited  by  tiiat  great  principle  which  was 
asserted  in  our  revolution,  that  representation  is  in- 
separable from  taxation. 

The  difference  between  requiring  a  continent, 
with  an  immense  population,  to  submit  to  be  taxed 
by  a  government  having  no  common  interest 
with  it,  separated  from  it  by  a  vast  ocean,  restrained 
by  no  principle  of  apportionment,  and  associated 
with  it  by  no  common  feelings  :  and  permitting  the 
representatives  of  the  American  people,  under  the 
restrictions  of  our  constitution,  to  tax  a  part  of  the 
})0ciety,  which  is  cither  in  a  state  of  infancy  advan^ 
ting  to  manhood,  looking  forward  to  complete  equa-^ 
lity  so  soon  as  that  state  of  manhood  shall  be  attain- 
ed, as  is  the  case  with  the  territories ;  or  which  has 
voluntarily  relinquished  the  right  of  representation, 
and  has  adopted  the  whole  body  of  Congress  for  its 
legitimate  government^  as  is  the  case  with  the  dis* 
trict,  is  too  obvious  not  to  present  itself  to  the  minds 
of  all.  Although  in  theory  it  might  be  more  conge- 
nial to  the  spirit  of  our  institutioiis  to  admit  a  repre- 
sentative from  the  district,  it  may  be  doubted  whe- 
ther, in  fact,  its  interests  would  be  rendered  thereby 
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the  more  secure ;  and  certainly  the  constitution  does      leso. 
not  consider  their  want  of  a  representative  in  Con-  ^LouebbcT 
gress  as  exemptijig  it  from  equal  taxation.  rough 

If  it  were  true  that,  according  to  the  spirit  of  our  Blake^ 
constitution,  the  power  of  taxation  must  be  limited 
by  the  right  of  representation!  whence  is  derived  the 
right  to  lay  and  collect  duties,  in^posts,  and  excises, 
within  this  district  ?  If  the  principles  of  liberty,  and 
of  our  constitution,  forbid  tbe  raising  of  revenue 
from  those  who  are  not  represonted,  do  not  .these 
principles  forbid  the  raising  it  by  duties,  imposts, 
and  excises,  as  well  as  by  a  direct  tax  r  If  the  prin- 
ciples of  our  revolution  give  a  rule  applicable  to  this 
case,  we  cannot  have  forgotten  that  neither  the 
stamp  act  nor  the  duty  on  tea  were  direct  taxes. 

Yet  it  is  admitted,  that  the  constitution  not  only 
allows,  but  enjoins  the  government  to  extend  the 
ordinary  revenue  system  to  this  district 

If  It  be  said,  that  the  principle  of  uniformity,  esta- 
blished in  the  constitution,  secures  the  district  from 
oppression  in  the  imposition  of  indirect  taxes^  it  is 
not  less  true,  that  the  principle  of  apportionment, 
also  established  in  the  constitution,  secures  the  dis- 
trict from' any  oppressive  exercise  of  the  power  to  lay 
and  collect  direct  taxes. 

After  giving  this  subject  its  serious  attention,  tbe 
Court  is  unanimously  of  opinion,  that  Congress  pos- 
sesses, under  the  constitution,  the  power  to  lay  and 
collect  direct  taxes  within  the  District  of  Columbia, 
jri  proportion  to  the  census  directed  to  be  taken  by 
the  constitution,  and  that  there  is  no  error  in  tbe 
judgment  of  the  Circuit  Court. 

Judgment  afiirmed. 
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Mechanics^ 
Bank 

T. 

Bank  of  Co-  (<i^ommok  Law.) 


lumbia. 


Mechanics'  Bank  of  Alexandria  v#  The  Ban& 
OF  Columbia. 

The  irtb  section  of  the  act,  incorporaliDg  the  Mecbaoics*  Bank  of 
Alexandria,  providing  *<  that  all  bills,  bonds,  notes,  and  everj  othi^r 
contract  or  engagement  un  behalf  of  the  corporation,  shall  be  signed 
by  the  President,  and  countersigned  by  the  Cashier ;  and  the  fonds 
of  the  corporation  shall  in  no  case  be  liable  for  any  contract  or  en- 
gagement, unless  the  same  shall  bo  rigned  and  countersigned  as 
aforesaid,"  does  not  extend  to  contracts  and  undertakings  implied 
in  law. 

Where  a  check  was  drawn  by  a  person  who  was  the  cashier  of  an  in- 
corporated Bank,  and  it  appeared  doubtful  upon  the  face  of  the 
instrument,  whether  it  was  an  official  or  a  pri?ate  act,  parol  evidence 
was  admitted  to  show  that  it  was  an  official  act. 

The  act  of  agents  do  not  derive  their  validity  from  professing  on  the 
face  of  them  (o  have  been  done  in  the  exercise  of  their  agency. 

Th6  liability  of  the  principal  depends  upon  the  Acts,  1st*  That  the  act 
was  done  in  the  exercise,  and,  2dly.  Within  the  limits  of  the  power 
delegated. 

Jn  ascertaining  these  facts,  as  connected  with  the  execution  of  any 
written  instrument,  parol  testimony  is  admissible. 

Error  to  the  Circuit  Court  for  the  District  of 
f'oldmbia. 

This  was  an  action  of  assumpsit,  brought  by  the 
defendants  in  error  against  the  plaintiflfs  in  error,  on 
the  following  check : 
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No.  18.             Wixe^mtr  Sanii  tA  aieiranWa.  vJSL/ 

June  25tL  1817.  Mecbaoics' 

'  Bank 

CASHIER  of  the  Bank  of  Columbia,  Bank'if  Co- 

Pay  to  the  order  of  P.  H.  Mnor,  Esq.  Ten  *"°***^- 
Thousand  Dollars. 

Wm.  PATON,  Jr. 


810,000 


This  check  was  offered  in 'evidence  by  the  plain* 
tiff  below,  and  testimony  to  prove  that  the  said  Paton, 
before,  at  the  time,  and  subsequent  to  the  drawing 
of  the  said  check,  was  cashier  of  the  said  Mechanics' 
Bank,  and  the  said  Minor  the  teller  thereof;  and  in 
order  to  prove  that  the  said  check  was  drawn  by  the 
said  William  Paton  in  bis  capacity  as  cashier,  and  was 
so  understood  by  him,  and  so  understood  by  the  said 
Bank  of  Columbia,  their  officers  and  servants ;  evi- 
dence was  further  offered  to  prove,  that  from  the 
6th  of  May,  1817,  to  the  time  of  drawing  the  said 
check,  there  was  kept  in  the  said  Mechanics'  Bank, 
by  the  proper  officer  thereof,  a  book  of  printed  checks 
in  blank,  for  the  purpose  of  being  used  by  the 
cashier,  in  drawing  his  official  checks  {  and  that  the 
check  in  question  had  been  cut  out  of  the  said  book: 
That  the  said  Cashier,  in  his  official  character,  had 
frequently  used  the  blank  checks  out  of  the  said 
book,  in  drawing  upon  other  banks  in  the  district, 
and  there  was  no  other  difference  between  the  checks 
so  drawn,  and  the  check  in  question,  other  than  the 
letters  ^^  Cas."  or  ^<  Ca."  being  superadded  to  the 
name  of  the  said  William  Paton,  Jnn.  in  the  checks 
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ia^.      so  drawn  upon  the  said  other  banks :  That  although 
^Jj^^^^l^,  the  said  check  book  was  intended  for  the  use  of  the 
R«»*^      bank,  the  checks  in  the  same  were  sometimes  used 
Bank  Of  Co-  for  Other  purposes:  That  the  business  of  the  said 
"*"  '^     banks  was  sometimes  managed  through  the  medium 
of  letters ;  and  in  such  official  correspondence,  it  was 
usual  to  subscribe  the  names  of  the  cashiers,  with 
the  addition  of  some  letters  denoting  their  capacity 
of  Cashier ;  but  such  form  was  sometimes  omitted, 
and  was  in  no  case  deemed  indispensable,   when, 
from  other  circumstances,  such  correspondence  ap- 
peared to  be  official.     The  plaintiffs  further  offered 
in  evidence  two  letters  of  the  said  William  Paton, 
directed  to  William  Whann,  Cashier  of  the  Bank  of 
Columbia,  each  signed  with  the  proper  name  of  the 
said  William  Paton,  without  the  addition  of  Cashier, 
or  the  letters  "  Cas."  or  "  Ca.''  one  of  which  letters 
related  to  the  private  concerns  of  the  said  William 
Whann,  and  the  other  to  the  concerns  of  the  bank. 

Evidence  was  further  offered  to  prove  that  the 
check  given  in  evidence  as  aforesaid,  was,  (together 
with  a  number  of  other  checks,  drawn  by  the  said 
William  Paton  upon  other  banks,  with  the  addition 
in  his  signature  of  the  letters  ^*  Ca."  and  "  Cas.''  and 
cut  out  of  the  official  check  book,)  sent  by  the  said 
Paton,  on  the  12th  of  July,  1817,  by  the  hands  of  the 
said  Philip  H.  Minor,  then  being  teller  as  aforesaid, 
to  Richard  Smith,  Cashier  of  the  Office  of  Discount 
and  Deposit  of  the  Bank  of  the  United  States  at 
Washington,  to  be  paid  in  liquidation  of  a  balance 
due  from  the  said  Mechanics'  Bank  to  the  said  Office 
of  Discount  and  Deposit ;  That  the  said  letter  was 
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•delivered  by  the  said  Minor  to  the  said  Smithi  and  isso. 

the  checks  and  moneys  contained  in  the  same  were  Mechanics* 

applied  to  the  credit  of  the  said  Mechanics^  Bank.  ^^^ 

That  among  :the  checks   so   sent,   was   one    for  Bank  of  Co- 

$17,626  6,  written  upon,  and  cut  out  of  the  check  ^^^^^' 
book  aforesaid,  and  in  the  words  and  figures  follow- 
ing, to  wit: 

Mechanics^  Bank  of  Alexandria^  July  12,  1817. 
No.  32. 

Cashier  of  the  Branch  Bank  of  the  United 
States,  Washington — ^Pay  to  the  order  of  Philip  H. 
Minor,  amount  of  discount  made  me,  which  I  be- 
lieve is  seventeen  thousand  six  hundred  and  twenty- 
six  dollars  and  five  cents. 

WM.  PATON,  Jun. 

That  the  said  Richard  Smith,  about  the  17th  of 
July,  1817,  did  cause  the  same  to  be  presented  to 
the  Bank  of  Columbia  for  payment,  and  the  same 
was  accordingly  paid,  and  was  thereupon  imme- 
diately charged  to  the  said  Mechanics'  Bank* 

Evidence  was  further  ofiered  to  prove  that  the  said 
Richard  Smith  considered  the  said  check  as  the  offi- 
cial check  of  the  said  William  Paton,  and  it  was  so 
paid  by  him  ;  and  that  the  Cashier  of  the  Bank  of 
Columbia  also  considered  it  as  the  official  check  of 
the  said  Paton,  and  it  was  so  paid  by  him. 

Evidence  was  further  offered,  on  the  part  of  the 
Mechanics'  Bank,  to  prove  that  the  said  William 
Paton,  at  the  time  he  drew  the  said  check,  declared 
it  was  bis  private  individual  check ;    that  he  had 

Vor.  V.  4e 
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i8?a      funds  in  the  Bank  of  Columbia  to  meet  it,  and  that 

Mec^iDJcT'  ^^  ^^^  passed  by  him  to  the  said  Mechanics'  Bank 

Baok      as  the  individual  check  of  the  said  William  Paton* 

Bank  ofCo-  And  evidence  was  further  offered  to  prove  that  the 

Mechanics'  Bank  paid  to  thp  said  Paton  the^  amount 

of  the  said  check.  ' 

Upon  the  evidence  thus  offered  by  the  plaintiffs 
below,  the  counsel  for  the  defendants  objected  to  the 
whole  of  the  said  evidence,  and  insisted,that  if  the  said 
check  for  10,000  dollars,  could  be  used  as  ei'idence 
against  the  said  Mechanics'  Bank,  that  the  character 
of  the  said  check  could  only  be  decided  by  the 
check  itself,  and  that  no  parol  or  other  testimony 
could  be  received  to  explain  the  same,  and  objected 
to  the  testimony  offered  upon  that  ground.  But  the 
Court  overruled  the  objection,  and  gave  it  as  their 
opinion  to  the  jury,  that  the  said  check  was,  in  con- 
nexion with  the  other,  evidence,  proper  and  compe- 
tent evidence  in  this  case  against  the  said  Mechanics' 
Bank,  and  that  it  was  competent  to  explain  the  cha- 
racter of  the  said  check;  or,  in  other  words,  to 
prove,  by  parol  or  other  testimony,  that  the  said 
check  was  drawn  under  such  circumstances,  and  in 
such  a  manner,  as  justified  the  plaintiffs  in  consider- 
ing it  as  an  official  check,  and  paying  it  as  such,  and 
charging  the  same  to  the  debit  of  the  defendants. 
And  the  evidence  offered  as  aforesaid,  with  the  said 
check,  was  admitted  by  the  Court,  and  given  in  evi* 
deuce  to  the  jury. 

The  defendants  below  then  prayed  the  opinion 
of  the  Court,  and  their  instruction  to  tlie  jury,  that 
the  check  for  10,000  dollars,  produced  in  evidence 
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bjr  the  plaintifli,  is,  on  the  face  of  it^  a  private,  and      i8so. 
not  an  official  checJ^,  and  of  itself    cannot,  in  law,  mb^o^* 
^arge  the  Mechanics'  Bank  with  the  payment  of      ^^^ 
the  said  10,000  dollars;  and  that  the  said  William  Bank  of  Cc 
Paton  was  liable  in  his  individual  character  for  the 
payment  of  the  same«    Which  opinion  the  Court  re- 
fused to  give. 

Thej  also  prayed  the  Court  to  instruct  the  jury, 
that  the  check  aforesaid  was,  upon  the  face  of  it^ 
prima  facie  evidence  of  its  being  the  private  indivi- 
dual check  of  the  said  William  Paton,  and  the  pos- 
session of  the  said  check  by  the  said  Mechanics' 
Bank,  if  proved  to  be  in  their  possession,  was  j/rma 
facie  evidence  that  they  had  paid  a  value  for  it ;  and 
that  unless  the  Bank  of  Columbia  should  satisfy  the 
jury  by  other  evidence  than  the  said  check,  that  it 
was  an  official  check  of  the  cashier  of  the  said  bank, 
that  the  jury  should  find  their  verdict  for  the  defend- 
ants.    Which  instruction  the  Court  refused  to  give. 

The  defendants  below  also  prayed  the  Court  to 
instruct  the  jury,  that  if  they  should  be  of  opinion, 
that  the  check  was  drawn  by  the  said  William  Pa- 
ton as  his  individual  check,  and  w  's  received  by  the 
said  Mechanics'  Bank,  as  the  individual  check  of 
the  said  William  Paton,  and  that  the  bank  paid  to 
the  said  Paton  the  full  amount  of  the  said  check, 
that  then  the  said  bank  having  received  the  amount 
thereof  from  the  bank  of  the  United  States  as  afore- 
said, would  have  a  right  to  retain  the  amount  of  the 
said  check  as  against  the  said  Bank  of  Columbia, 
notwithstanding  the  said  Bank  of  Columbia  may  have 
been  under  an  impression  that  it  was  the  official  check 
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1820.  of  the  said  William  Paton.  Which  instruction  the 
^^^X^^  Court  refused  to  give. 

Baok  A  bill  of  exceptions  Was  filed,  and  a  verdict  and 

Bank  of  Co-  judgment  thereou  having  been  rendered  for  the  plain* 

"°  ***  tiff,  the  cause  was  brought  by  writ  of  error  to  this 
Court. 

jitarchBih.  Mr. "^  SwanUn  and  Mr.  Lcpy  for  the  plaintiffs  in  er- 
ror, argued,  1.  That  parol  evidence  to  prove  the 
character  or  capacity  in  which  tlie  check  was  drawn, 
was  clearly  inadmissNihle.  The  check  bears,  on  the 
face  of  it,  all  the  qualities  6f  a  bijl  of  exchange.  It 
binds  the  drawer  iu  his  individual  capacity.  When 
it  is  competent  for  a  party  to  bind  himself  individu- 
ally, parol  evidence  cannot  be  introduced  to  show, 
that  "what  he  has  in  fact  done  in  his  own  name,  was 
intended  to  be  done  as  an  agent  for  others.'  If  one 
of  several  partners  promise  individually  to  pay  a 
debt,  he  will  not  be  permitted  to  show  that  it  was 
due  jointly  frbm  himself  and  his  partners.^  And, 
generally,  all  parol  evidence  to  contradict,  or  vary, 
a  written  instrument,  is  inadmissible.''  The  object 
of  the  testimony  in  the  present  case,  is,  not  to  show 
that  the  drawer  is  liable  to  a  greater  or  a  less  extent 
than  that  expressed  on  the  face  of  the  check,  but  to 
make  a  corporation,  whose  servant  he  wa^  liable 
for  a  debt  which,  according  to  the  fac«  of  the  instru- 
ment, is  a  private  debt.     For  if  the  check,  on  the 

a  FroDtin  v.  Small,  Lord  Raym.  1418.  SalL  96.  Wiiks  v. 
Pack,  2  East,  142.  Preston  v.  Merceaa,  2  Wm.  Black.  1249. 
Meies  ▼.  Ansell,  3  mU.  275. 

b  Murcay  v.  Somerville,  2  Camp.  JV.  P.  99. 

c  Russell  V.  Clarke,  3  DalL  424.  and  the  cases  there  cited. 
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face  of  it,  was  m  official  one,  the  evidence  was  un-      i82o. 
necessary ;  and  introducing  it  is  an  admission  that  j^^^^][^,, 
the  instrument  itself  was  not  sufficient  to  bind  the      Bank 
corporation.     2.  The  evidence  of  the  debt  being  a  Bank  of  Co- 
written  instrument,  the  construction  of  it  is  matter     *""*^** 
of  law  for  the  decision  of  the  Court,  and  the  Court 
ought  to  have  instructed  the  jury,  that  the  check  was, 
on  the  face  of  it,  a  private,  and  not  an  official  check, 
and  could  not  bind  the  Mechanics'  Bank.     3.  But 
at  ail  events,  the  check  whs  prima  facie  evidence  of 
its  being  the  private  check  of  the  drawer,  and  the 
possession  of  it  by  the  plaintiffs  in  error,  was  also 
prima  facie  evidence  of  their  having  paid  a  valuable 
consideration  for  it.     4.  Again ;  this  action  cannot 
be  maintained,  because  the  contract  upon  which  it  is 
brought  was  not  made  in  conformity  with  the  char- 
ter of  the  Mechanics'  Bank,  which  provides,  (s.  17.) 
"  that  all  bills,  bonds,  notes,  and  c^oery  other  contract 
or  engagement  on  behalf  of  the  corporation,  shall  be 
signed  by  the  president,  and  countersigned  by  the 
cashier ;  and  the  corporation  shall,  in  no  case j  be  2ta- 
ble  for  any  contract  or  engagement j  unless  the  same 
shall  be  signed  and  countersigned  as  aforesaid." 

Mr.  Jones. ^nd  Mr.  Keyj  contra^  insisted,  1.  That 
the  check,  upon  the  face  of  it,  did  not  purport  to  be 
the  private  check  of  Paton,  but  the  check  of  the 
bank,  drawn  by  him  as  its  Cashier,  and  that  the 
presumption  was,  that  it  was  an  official  act.  2.  But 
supposing  it  to  be  equivocal  on  the  face  of  the  in- 
strument, whether  he  acted  in  his  official  or  private 
capacity,  extrinsic  parol  evidence,  to  show  in  what 
capacity  he  acted,  was  admissible.     This  would  not 
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1820.  be  evidence  to  contradict  the  written  instrumcnti  but 
^J^^^[^>  onlj  to  explain  it/  Suppose  the  Bank  of  Columbia 
^^^^  had  sued  Paton,  the  date  and  entire  face  of  the  check 
Bank  of  Co-  would  havc  been  sufficient  to  defeat  their  action. 
^^  ^  There  was  enough  to  raise  a  presumption  that  he 
acted  officially,  because  the  act  was  within  the  scope 
of  his  authority.  No  rule  of  law  obliged  him  to  add 
to  hb  name  any  designation  of  his  official  character ; 
and  even  supposing  him  to  be  liable  in  his  individual 
capacity,  it  does  not  follow  that  his  principals  are 
not  liable  for  what  he  has  done,  the  presumption 
being  strongly  in  favour  of  the  official  character  of  the 
adt  And  if  it  be  doubtful  whether  he  is  personally 
liable  to  the  Bank  of  Columbia,  he  is  certainly  liable 
to  the  Mechanics'  Bank,  whose  servant  he  was ;  who 
had  the  best  means  of  knowing  and  correcting  the 
fraud  or  mistake ;  and  who,  upon  the  principle  of  the 
rule  de  damno  evitandof  ought  to  bear  the  loss. 
3.  As  to  the  law  incorporating  the  Mechanics^ 
Bank,  it  has  no  application  to  this  case,  unless  it  be 
contended  that  it  would  extend  to  the  case  of  a  de^ 
posit,  and  every  other  case  where  the  law  implies  a 
contract  The  action  is  not  brought  upon  any  such 
express  undertaking  as  the  act  contemplates  must  be 
signed  by  the  President,  &c. ;  but  upon  an  under^ 
taking  which  the  law  implies,  and  which  it  may  as 
weA  imply  in  the  case  of  a  corporation  as  of  an  in- 
dividual. 

jfordb  131/L  Mr.  Justice  JoHitsoN  delivered  the  opinion  of  the 
Court  The  merits  of  this  case  lie  within  a  very 
limited  compass.    The  question  is,  whether  a  certain 

a  Deiter  v.  Hodgaoo,  1  Craneh^  345. 
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act)  done  bj  the  Cashier  of  a  Bank,  was  done  in  his      isso. 
official  or  individual  capacity  ?  Had  the  draft,  signed  Meefauiict' 
bj  Paton,  borne  no  marks  of  an  official  character  on      ^^ 
the  face  of  it,  the  case  would  have  presented  more  BMkorco. 
difficulty.    But  if  marks  of  an  official  character  not 
only  exist  on  the  face,  but  predominate,  the  case  is 
really  a  very  familiar  one.    Evidence  to  fix  its  true 
character  becomes  indispensable. 

It  has  been  contended,  but  the  argument  was  not  in*  itoimc. 

of  tha  charted* 

pressed  with  much  confidence,  that  this  defendant  meorj»^9ting 
could  not  be  bound  otherwise  than  in  conformity  ^\?^  not 

•^    applicablo    to 

with  the  17th  section  of  the  charter;  by  which  it  is  ^iitcMt. 
enacted,  *^  that  all  bills,  bonds,  notes,  and  every  other 
contract  or  engagement,  on  behalf  of  the  corporation, 
shall  by  signed  by  the  President,  and  countersigned 
by  the  Cashier ;  and  the  funds  of  the  corporation 
shall  in  no  case  be  liable  for  any  contract  or  engage- 
ment, unless  the  same  shall  be  signed  and  counter- 
signed as  aforesaid." 

It  is  to  be  hoped  this  argument  was  not  intended 
to  reach  the  case  of  a  deposit  of  tnoney ;  and  yet  if 
it  proves  any  thing,  it  proves  that  no  contract  in  law 
could  be  imputed  to  this  bank.  The  truth  is,  that  a 
check  is  properly  neither  a  bond,  bill,  or  note,  with 
regard  to  the  bank  drawn  upon,  but  an  acquittance. 
And  the  contract  arising  out  of  a  payment  upon  it, 
is  a  contract  for  money  advanced,  and  must  be  so 
declared  upon.  It  is  true  that  checks  are  generally 
made  payable  to  bearer,  and  this  was  made  payable 
to  order ;  but  it  is  in  evidence  that  it  was  drawn  as  a 
check,  and  paid  as  a  check,  and  the  declaration  con* 
tains  only  the  common  money  counts. 

Of  the  six  exceptions  in  the  transcript  of  the 
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1890.  record,  the  1st,  2d,  4th,  qnd  5th,  are  taken  on  behalf 
jjJ^^^^J[^,  of  the  Mechanics^  Bank  of  Alexandria*  Upon  corn- 
Bank  paring  these  exceptions  with  the  evidence,  it  does  not. 
Bank  of  Co-  appear  that  they  affirm  any  other  proposition  grow- 
p™  motion  *"g  ®"^  of  that  evidence,  but  that  the  check,  on  the 
WM  *^at!^*'  face  of  it,  purported  to  be  the  private  check  of  Paton, 
timoQ^^f^!!  and  no  extrinsic  evidence  could  be  received  to  prove 

«ibl«    to     ex-      I 

plain  the  am-  the  contrarv. 

oiguity. 

The  only  ground  on  which  it  can  be  contended 
that  this  check  was  a  private  check,  is,  that  it  had 
not  below  the  name  the  letters  Cos.  or  Ca.  But 
the  fallacy  of  the  proposition  will  at  once  appear, 
from  the  consideration,  that  the  consequence  would 
be,  that  all  Paton's  checks  .must  haie  been  adjudged 
private.  For  no  definite  meaning  could  be  attached 
to  the  addition  of  those  letters  without  the  aid  of 
parol  testimony. 

.  But  the  fact  that  this  appeared  on  its  face  to  be  a 
private  check,  is  by  no  means  to  be  conceded.  On 
the  contrary,  the  appearance  of  the  corporate  name 
of  the  institution  on  the  face  of  the  paper,  at  once 
leads  to  the  belief  that  it  is  a  corporate,  and  not  an 
individual  transaction :  to  which  must  be  added  the 
circumstances,  that  the  cashier  is  the  drawer,  and 
the^teller  the  payee;  and  the  form  of  ordinary  checks 
deviated  from  by  the  substitution  of  to  order^  for  to 
hearer.  The  evidence,  therefore,  on  the  face  of  the 
bill,  predominates  in  favour  of  its  being  a  bank  trans- 
action. Applying,  then,  the  plaintiflPs  own  principle 
to  the  case,  and  the  restriction  as  to  the  production  of 
parol  or  extrinsic  evidence  could  have  been  only 
applicable  to  himself.  But,  it  is  enough  for  the  pur- 
poses of  the  defendant  to  establish,  that  there  exist- 
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ed,  ou  the  face  of  the  paper,  circumsjtances  from       i820. 
^hich  it  might  reasonably  be  inferred,  that  it  was  i^echanioe' 
either  one  or  the  other.     In  that  case,  it  became  in-      ^^^ 
dbpensable  to  resort  to  extrinsic  evidence^  to  remove  Bank  of  Co- 
the  doubt    The  evidence  resorted  to  for  this  par-      "*"  '*' 
pose  was  the  most  obvious  and  reasonable  possible, 
viz.  that  this  was  the  appropriate  form  of  an  official 
check ;  that  it  was,  in  fact,  cut  out  of  the  official 
check-book  of  the  bank,  and  noted  on  the  margin ; 
that  the  money  was  drawQ  in  behalf  of,  and  applied 
to  the  use  of  the  Mechanics'  Bank  ;  and  by  all  the 
banks,  and  all  the  officers  of  the  banks  through  which 
it  passed,  recognized  as  an  official  transaction.     It 
is  true,  it  was  in  evidence  that  this  check  was  ere* 
dited  to  Paton's  own  account,  on  the  books  of  his 
bank.    But  it  was  done  by  his  own  order,  and  with 
the  evidence  before  their  eyes,  that  it  was  officially 
drawn.  Thb  would  never  have  been  sanctioned  by  the 
directors,  unless  for  reasons  which  they  best  under- 
stood, and  on  account  of  debits  which  they  only 
could  explain. 

It  is  by  no  means  true,  as  was  contended  in  argu^  agJ3S,S!So^ 
ment,  that  the  alcts  of  agents  derive  their  validity  Xe%ecJtta^ 
from  professing,  on  the  face  of  them,  to  have  been  ttnin^^ulii^ 
done  in  the  exercise  of  their  agency.     In  the  more  ^^p^roTefi^ 
solemn  exercise  of  derivative  powers,  as  applied  to 
the  execution  of  instruments  knowb  to  the  common 
law,  rules  ojf  form  have  been  prescribed.    But  in  the 
diversified  exercise  of  the  duties  of  a  general  agent, 
the  liability  of  the  principal  depends  upon  the  facts, 
1.  That  the  act  was  done  in  the  exercise,  and, 
^  Within  the  limits  of  the  powers  delegated*  Those 

Voi,.V.  43 

Digitized  by  LjOOQ  IC 


SS$  CASES  IN  THE  SUPREME  COURT 

1820.  facts  are  necessarily  inqujrable  into  by  a  Court  and 
The  Jo«efa  J^^V  J  '^'^^  ^^^^  inquiry  is  not  confined  to  written  in- 
^^c^^^^*  struments,  (to  which  alone  the  principle  contended 
for  could  apply y)  but  to  any  act  with,  or  without  wri- 
ting, within  the  scope  of  the  power  or  confidence  re^- 
posed  in  the  agent ;  as,  for  instance,  in  the  case  of 
money  credited  in  the  books  of  a  teller,  or  proved  to 
have  been  deposited  with  him,  though  he  omits  to 
credit  it 

Judgment  aflSrmed* 


(PkXZK  AVD  IstTAVCB  CoVRT.) 

The  JosEFA  SfiGUNDA,  Carricabura  et  al. 
Claimants. 

An  ioformatioD  under  the  act  of  the  3d  ot  March,  1807,  c.  77.  to 
prereot  the  importation  of  slaires  into  the  United  States.  The  al- 
leged unlawful  importation  attempted  to  be  excused  upon  the 
plea  of  distress.    Excuse  repelled,  and  condemnation  pronounced. 

Upon  a  piratical  capture,  the  property  of  the  original  owners  cannot 
be  forfeited  for  the  miscooduct  of  the  captors  in  violating  the  ma-* 
nicipal  laws  of  the  coantrj  where  the  vessel  seized  by  them  is  caN 
ried. 

But  where  the  capture  is  made  by  a  regularly  commissioned  captor, 
he  acquires  a  title  to  the  captured  property,  which  cao  only  be  de« 
Tested  by  recapture,  or  by  the  sentence  of  a  competent  tribunal  of 
his  own  c^ountry ;  and  the  property  is  subject  to  foifeiture  Ibr  a  rio- 
lation,  by  the  captor,  of  the  rerenue  or  other  rounicipftl  laws  of  Uie 
neutral  country  into  which  the  prize  may  be  carried. 

Appeal  from  the  District  Court  of  Louisiana* 
From  the  proceedings  in  the  Court  below,  it  appear- 
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ed,  that  the  brig  Josefa  Segunda  being  Spanish  pro«  is2o. 
perty,  and  on  a  voyage  from  the  coast  of  Africa  to  ^^JPT^ 
the  island  of  Cuba,  with  a  cargo  of  negroes,  was  Seguoda. 
captured  on  the  llth  day  of  February,  )8I8,  off 
Cape  Tiberon  in  St.  Domingo,  by  the  Venezuelan 
privateer,  the  Genera!  Arismendi  On  the  24th  of 
April  following,  she  was  seized  in  the  river  Missis- 
sippi, by  certain  custom  house  officers,  and  conduct- 
ed to  New-Orleans,  where  a  libel  was  filed  against 
her  in  the  District  Court  for  the  Louisiana  district. 
.  -  The  libel  contained  four  counts.  The  first  alle- 
ged^ that  the  said  negroes  were  unlawfully  brought 
into  the  United  States  from  some  foreign  country 
in  the  said  brig,  with  intent  to  hold,  sell,  or  dispose 
of  them  as  slaves,  or  with  intent  that  the  same 
should  be.  held  to  service  or  labour,  contrary  to  the 
act  of  Congress  in  such  case  made  and  provided. 
The  second  count  alleged,  that  these  negroes  were 
taken,  received  and  transported  on  board  the  said 
brig,  from  some  of  the  coasts  or  kingdoms  of  Afri- 
ca, or  from  some  other  foreign  kingdom,  place,  or 
country,  for  the  purpose  of  selling  them  in  some  port 
or  place  within  the  jurisdiction  of  the  United  States, 
as  slaves,  or  to  be  held  to  service  or  labour,  contrary, 
&c.  In  the  third  count  it  was  charged,  that  the  said 
brig  was  found  in  some  river,  port,  bay,  or  harbour 
of  the  United  States,  or  on  the  high  seas,  within  the 
jurisdictional  limits  of  the  United  States,  or  hovering 
on  the  coast  thereof,  to  wit,  in  the  river  Mississippi, 
having  on  board  some  negroes,  mulattoes,  or  people 
of  colour,  for  the  purpose  of  selling  them  as.slaves, 
or  with  an  intent  to  land  the  same,  in  ^om«  port  Qt 
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18Q0.  place  within  the  jurisdiction  of  the  United  States, 
^!r^f\^  contrary,  &c.  The  fourth  allegation  or  count  was, 
Seguoda.  that  one  hundred  and  seventy-five  perscms  of  colour^ 
not  being  native  citizens,  or  registered  seamen  of 
the  United  States,  or  natives  of  countries  beyond  the 
Cape  of  Good  Hope,  were  landed  from  said  brig,  in 
a  port  or  place,  situate  in  a  State  which,  by  law,  had 
prohibited  the  admission  or  importation  as  aforesaid, 
to  wit,  at  or  near  the  Buiize  in  the  State  of  Louisi- 
ana, contrary,  &c. 

This  libel  was  filed  on  the  29th  of  April,  1818, 
and  on  the  5th  of  May  following,  a  claim  was  inter- 
posed by  Messrs.  Carricabura,  Arieta  ii  Co*  mer- 
chants of  the  Havanna,  which  stated,  that  they  w^re 
owners  of  the  said  brig,  which,  with  the  said  negro 
slaves,  was  on  the  high  seas,  while  pursuing  a  law- 
ful voyage,  captured  and  taken  from  them  by  a  cer- 
tain Rene  Beluche,  and  the  crew  of  the  armed  ship 
or  vessel  called  the  General  Arismendi,  sailing  un- 
der the  fhig  of  the  revolted  colonies  of  Venezuela 
and  New-Grenada ;  that  the  said  brig  put  into  the 
Balizein  very  great  distress,  and  without  any  inten- 
tion on  the  part  of  the  crew,  or  any  other  person  on 
board,  tosjnfringe  or  violate  any  law  of  the  United 
States.  That  whatever  may  have  been  ibe  conduct 
of  the  prize  ^rew,  or  of  any  other  persons  oaboard^ 
the  claimants  insist,  that  they  cannot  be  made  re^ 
sponsible  for  aby  of  their  acts,  becswse  the  said  brig, 
with  her  carggi,.  was  taken  from  their  ^issessioo  un- 
lawfully, and  in  iciolation.of  the  law  of  nations,  inas^ 
much  as  the  capers  had  no  legal  authority  to  take  the 
same ;  and  if  they  had  imy commission,  the  captuie 
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tras  illegal,  because  the  privateer  the  Geoeral  Aris-  isso. 
meodi,  was  armed  and  fitted  out,  or  her  armament  ^^^^^^^ 
or  equipment  increased,  in  a  port  of  the  United  States,  Se^nda. 
in  violation  of  the  laws  thereof. 
*  On  this  libel  and  claim,  it  appeared  in  evidence 
that  the  capture  of  the  brig  Josefa  Segunda^  with 
a  cargo  of  slaves,  was  made  off  Cape  Tiberon,  in 
the  Island  of  St.  Domingo,  on  the  11th  of  Februa- 
ry, 1818,  on  a  voyage  to  the  Havanna,  from  the 
coast  of  Africa,  which  she  had  left  in  the  preceding 
month  of  December  or  January.  The  capture  was 
made  by  a  Venezuelan  brig,  the  General  Arismendi. 
This  vessel  was  commissioned  as  a  privateer,  by 
John  Baptista  Arismendi,  who  styled  himself  com- 
manding General  of  Venezuela^  and  Captain  Gene* 
ral  of  the  Island  of  Marguerita.  The  caption  of  the 
commission  was,  ^^  Republic  of  Venezuela  ;^'  and  it 
purported  to  have  been  given  in  the  Island  of  Mar- 
guerita, the  1st  of  February,  in  the  year  1818,  and 
to  be  sealed  with  the  great  seal  of  the  State.  At  the 
time  of  capture^  there  were  from  two  to  three  hun- 
dred slaves  on  board ;  some  of  these,  but  what  num- 
ber does  not  appear,  afterwards  died;  others,  but 
how  many  is  not  stated,  were  sold  at  the  Jardins  de 
la  Reine,  on  the  south  side  of  the  Island  of  Cnbaj  in 
order  to  purchase  provisions.  Toward  the  end  of 
the  month  of  February,  the  prize  master  of  the  brig 
received  written  orders  from  the  Captain  of  the  priva- 
teer to  conduct  the  prize  to  the  Island  of  Marguerite ; 
and  alway9  steered,  ^  he  says,  eastward,  the  winds 
being  always  ahead,  The  prize  master  had  iio  log 
book  on  board;  he  wrote  every  day's  occurrences  oil 
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1820.  a  slate,  efiadng  what  had  hee^a  written  the  day  before* 
^Jf^^^T^  On  the  18th  of  April,  1818,  in  the  morning,  the  brig 
SeguDdm.  was  boarded  by  a  pilot,  about  40  miles  from  the 
Balize,  and  arrived  there  at  4  o'clock,  p.  u.  About 
26  miles  from  the  Balize,  the  brig  fell  in  with  the 
American  ship  Balize,  from  which  no  provisions 
were  asked,  but  from  whom  he  received  six  bags  of 
rice.  On  the  24th  of  April,  the  brig  was  seized  by 
die  custom-house  officers,  and  conducted  to  New«> 
Orleans.  On  the  27th  of  April,  1818,  Laporte,  who 
was  the  agent  of  Beluche  at  New-Orleans,  wrote  a 
letter  to  the  prize  master  of  the  brig,  containing, 
among  others,  these  expressions,  '*  Maintain  always 
your  declaration  of  being  forced  into  port.'* — ^^  Take 
care  that  your  sailors  neither  say,  nor  do  any  thing, 
which  may  prejudice  the  interest  of  Venezuela." 
The  privateer,  after  the  capture  of  the  brig,  went  to 
Jamaica  for  provisions.  The  pilot  who  first  boarded 
the  brig  stated,  that  her  mainmast  was  sprung,  her 
ropes  were  all  bad,  the  sails  not  fit  to  go  to  sea ;  that 
they  were  pumping  the  last  cask  of  water  on  board. 
Her  spars  were  middling,  except  the  mainmast ;  there 
were  no  provbions  on  board — the  men  were  in  a 
state  of  starvation — ^that  the  slaves  had  nothing  but 
skin,  upon  their  bones.  A  witness,  who  was  on 
board  in  her  passage  up  the  river,  stated  that  the 
brig  sailed  equal  to  any  thing  in  the  river-— that  he 
would  not  be  afraid  to  make  a  voyage  in  her — her 
tackle,  ropes,  &c.  were  as  good  as  usual-^he  was 
pumped  out  but  once  while  he  was  on  board— they 
carried  topsails  coming  up— the  spars  were  gene- 
xally  good.    He  saw  nothing  in  the  appearwce  of 
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the  crew  of  theif  having  been  starved.    It  also  ap«      laso. 
peared  that  the  agent  of  the  claimants  in  New-Or-  ^!^7jo^ 
leans,  received  letters  from  the  owners  of  the  brig    Sci^uiida. 
sometime  prior  to  her  arrival  at  New^Orleans,  and 
that  one  of  the  owners  had  arrived  in  that  city,  while 
this  cause  was  depending,  and  before  the  19th  of 
June,  1818. 

It  was  admitted  hy  the  claimant,  that  there  exbt- 
ed  an  understanding  between  them  and  the  captors ; 
that  the  former  were  to  render  to  the  latter  a  com-* 
pensation  for  their  not  interposing  auj  claim,  which 
was  so  far  ascertained,  that  the  sum  which  the  cap- 
tors were  to  receive,  was  not  to  be  less  than  six,  nor 
more  than  eight  thousand  dollars,  to  depend  on  the 
expense  and  trouble  incident  to  the  prosecution, 
and  the  repairing  of  the  vessel ;  that  this  arrangement 
was  made  by  the  advice  of  the  captor's  counsel,  from 
a  conviction  on  his  part,  that  they  could  not  recover 
on  account,  as  he  conceived,  of  the  illegality  of  the 
commission.  It  was  also  admitted,  that  the  claim- 
ants were  the  original  owners  of  the  brig  and  slaves 
on  board. 

On  this  testimony,  the  Dbtrict  Court  condemned 
the  brig,  and  effects  found  on  board,  to  the  United 
States,  and  the  cause  was  brouglit  by  appeal  to  this 
Court 

Mr.  C  /.  IngersoUy  for  the  appellants  and  claim-  jifordk  m. 
ants,  argued,  1.  That  the  vessel  was  compelled^  by 
necessity  to  enter  the  Mississippi,  and,  therefore,  was 
not  liable  to  forfeiture  under  the  acts  of  Congress 
for  suppressing  the  slave  trade.    2.  That  the  com- 
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1820.      missioit  of  General  Arismendi,  under  which  the  ori- 
t^fT^r^  giQ^l  cdpture  was  made,  was  unlawful,  he  havmg  ner 
Segonda.     authority  to  issue  it  as  Governor  of  the  island  of 
Marguerita,  a  dependent  province  of  the  new  State 
of  Venezuela.    The  owners  were,  therefor^,  entitled 
to  restitution  under  the  9th  article  of  the  Spanish 
treaty  of  1795,,  as  well  as  under  the  general  law  of 
nations ;  the  right  of  property  not  being  changed  by 
a  piratical  seizure/    3.  But  supposing  it  to  have 
been  a  regular  capture  in  the  exercise  of  the  rights 
of  war,  and  supposing  the  captors  to  have  entered 
the  waters  of  the  United  States  with  the  intention 
of  violating  the  acts  of  Congress,  it  is  insisted,  that 
the  prize  thus  carried  into  a  neutral  port,  before  nd- 
judication,  cannot  be  forfeited  to  the  neutral  Slate 
for  a  breach  of  its  municipal  laws  committed  by  (he 
captors,  without  the  consent  or  collusion  of  the  ori- 
ginal owners.     It  has  been  repeatedly  detennined, 
that  when  captures  are  made  in  violation  of  our  neu- 
tral rights,  as  ascertained  by  the  law  of  nations,  the 
acts  of  Congress,  and  treaties  with  foreign  powers, 
restitution  of  the  captured  property  will  be  decided 
by  our  tribunals  to  the  original  owners."^    Why? 
Because  it  is  the  right  as  well  ais  duty  of  ^be  nation 
to  prevent  its  neutral  territory  and  resources  firbm 
being  used  for  the  purposes  of  hostility  by  either  bel- 
ligerent.   It  will,  therefore,  restore  in  two  cases : 

a  Gn^us,  de  J.  B.  ae  P.  l.  3.  c.  9.  t.  17.     Bynk.:^.J.  Fvh. 
.  I.  1.  c.  17.     VaUn^  tur  POrdm.  i.  3.  Ht^  B.  art.  la.    2  Bro. 
Civ.  i'Adm.  Law,  481. 

b  The  Divina  Pastora,  4  Wfuqif  62. 55.  and  the  cases  <;itcd  112 
iiott*(a) 
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First,  where  the  capture  is  made  within  its  territorial      issa 
limits ;  and,  secondly,  when  made  by  a  vessel  armed  "^[Ij^}^^ 
or  re-equipped  in  its  ports;    The  same  principles    s^ganda. 
applj  where  the  captor  violates  the  laws  of  policci 
or  the  revenue  laws  of  the  neutral  State.    The  in- 
fringement of  the  one  is  as  injurious  to  that  State, 
and  to  the  captured  belligerent,  as  the  infringement 
of  the  other.    The  injury  to  the  original  owner  is 
equally  great,  whether  the  privateer  was  fitted  in  the 
neutral  ports,  or  is  permitted  to  carry  his  prizes  into 
those  ports  for  sale.    The  spes  recuperandi  is  gone ; 
and  will  the  neutral  sovereign  condescend  to  avail 
himself,  as  against  an  innocent  friend,  of  the  forfeit- 
ure incurred  by  the  misconduct  of  the  enemy  of  the 
latter  ?  The  captor  cannot  sell ;  he  cannot  completely 
devest  the  original  owner  of  his  remaining  right  to 
the  captured  property  before  its  lawful  condemna- 
tion :  shall  he  then  be  permitted  to  do  so  by  smug- 
gling, or  even  by  attempting,  or  barely  intending  to 
smuggle  it  in  a  neutral  port  ?    It  is  the  well  esta- 
blished doctrine  of  public  law,  that  belligerents  have 
no  right  to  sell  or  dispose  of  their  prizes  in  a  neutral 
port,  before  they  are  judicially  condemned  in  a  coi[n- 
petent  Court  of  the  captor's  country ;  unless  in  case 
df  necessity,  or  when  the  right  is  secured  to  them 
by  treaty,  or  by  the  express  permission  of  the  neu- 
tral government;    or  in  case   of  the    intervention 
of  peace/    If,  then,  the  captor   has  not  such  ai| 

a  BeeU  Aim.  Rep.  263.  The  Flad  Ojen,  1  Roh.  114.  The 
Parissima;  Conception,  6  Rob.  45.  The  Scboone  Sophie, 
ib.  138.  2  Bro.  Ch.  4^  Adm.  Law,  265.  I  Peters'  Adm.  Dee. 
24.    2  Peten'  A.  D.  345.  The  Kierlighett,  3  Rob.  82.  Wheel- 

VfiuV.  44 
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1820,  interest  in  his  uncondemned  prize,  as  will  enable 
^;^^*](^J^  him  to  dispose  of  it  by  sale  to  another,  how  can  he 
^^n^**  be  said  to  have  such  an  interest  as  will  enable  him 
to  forfeit  it  to  the  neutral  State  for  a  breach  of  its 
municipal  laws  ?  This  is  a  novel  question,  both  here 
and  in  the  European  Courts  of  prize.  It  is  indeed 
settled,  that  the  Prize  Court  maj  dismiss  the  claim 
of  a  citizen,  violating  the  law  of  his  own  country 
where  the  court  sits ;  or  of  an  ally  or  neutral  viola- 
ting  the  treaties  between  his  own  country  and  that 
of  the  Court ;  and  that  it  may  dismiss  the  libel  of  a 
captor  (of  the  country  where  the  Court  sits,)  for  a 
collusive  capture,  or  for  a  violation  of  the  laws  of 
trade.  But  the  moment  the  neutral  Court,  in  the 
present  case,  ascertained  that  this  was  a  capture  jure 
hetti,  or  piratical,  it  bad  nothing  to  do  but  to  restore 
it  to  the  original  possessor.  The  captor  had  not  such 
a  proprietary  interest  as  rendered  him  capable  of  for- 
feiting it  to.  the  United  States.  The  first  case  g(b, 
forfeiture  in  the  Prize  Court  for  a  breach  of  munici- 
pal law,  which  is  reported,  is  that  of  the  Walsing* 
bam  Packet  :*  that  was  the  case  of  a  British  packet, 
retaken  from  the  enemy,  wherein  a  claim  was  given 
for  the  cargo  as  the  property  of  British  and  Portu- 
guese merchants,  and  resisted  on  the  part  of  the  cap^ 
tors,  on  the  ground  that  such  trade  was  prohibited 
by  act  of  Parliament.    Here  the  jurisdiction  of  the 

right  ?.  Depej8ter»  1  Jokm.  Rep.  471,  481.     2  Falin.  Com. 
Sur  VOrd.  272.  and  stq.    Fatttl,  I.  4.  e.  2.  t.  22.  Marttn't  Law 
of  Nation$,  323.     Wheat,  an  CapU  262. 
a  2  R(A.  64. 
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Court,  with  respect  to  the  thing  recaptured,  was  un-  ^^^0..^ 
questioaable ;  and  Sir  W.  Scott  rejected  the  claim  ^iJ^^J^J^ 
on  account  of  the  claimants  own  personal  mis-  Segunda. 
conduct,  reserving  the  ultimate  question,  to  whom 
the  property  should  be  condemned.  In  the  case 
of  the  Etrusco,'  it  was  subsequently  determined,  that 
condemnation  in  such  cases  should  be,  not  to 
the  captors,  but  to  the  crown.  In  the  case  of 
the  Recovery,^  Sir  W.  Scott  determined,  that  the 
claim  of  a  neutral  could  not  be  rejected  in  a  Prize 
Court  of  the  captor's  country,  for  violating  the  mu- 
nicipal law  of  that  country.  Why  ?  Because,  as  to 
him,  it  was  a  mere  Court  of  the  law  of  nations, 
though  as  to  British  subjects  it  was  also  a  Court  of 
municipal  law.  As  to  him,  the  ofience  was  merely 
malum  prohibitum ;  as  to  British  subjects,  it  was 
malum  in  se :  and  they  had  no  right  to  complain  if 
they  were  punished  for  it  in  any  tribunal  of  their 
own  country,  however  constituted.  The  cases  of 
the  Bothnea  and  the  Jahnstaflf,''  and  of  the  George,' 
in  this  Court,  were  also  cases  where  the  Court  had 
undoubted  prize  jurisdiction,  and  the  original  owner 
being  an  enemy,  could  interpose  no  claim.  The 
captor  had  been  guilty  of  collusion  with  the  public 
enemy,  and  had  assisted  him  in  violating  the  non-im- 
portation act.  The  Court,  therefore,  dismissed  his 
libel,  and  condemned  the  property  to  the  United 

a  4  Rob.  256.  Note. 
(  6  Rob.  341. 
c  2  Wheat.  169. 
d  lb.  978. 
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1820.  .  States.  A  similar  observation  is  applicable  to  the 
^j^^^^'j^g^  case  of  the  Venus,'  in  which  the  joint  claim  of  a  citi* 
Segnnda.  zen,  and  an  alien,  to  the  vessel,  was  rejected,  on  the 
ground  that  the  former  had  made  a  false  oath,  in 
order  to  obtain  a  register,  whereby  she  became  liable 
to  forfeiture  under  the  registry  act.  The  District 
Court  of  Louisiana,  beside  its  Circuit  Court  powers, 
may  exercise  jurisdiction  as  a  Prize  Court,  or  an  In- 
stance Court  of  Admiralty.  In  neither  of  these  ca- 
pacities could  it  take  cognizance  of  the  present  case. 
Not  as  a  Prize  Court:  for  the  jurisdiction  belonged 
exclusively  to  the  Venezuelan  tribunals.  Nor  as  an 
Instance  Court  of  the  law  of  nations :  since,  as  such^ 
its  decree  could  only  be  for  restitution  to  the  captors 
or  to  the  original  owners,  according  as  our  neutrali- 
ty had  or  had  not  been  violated.  Nor  as  an  Instance 
Court  of  municipal  law,  could  it  condemn  the  cap- 
tured property  of  a  friend  before  it  had  been 
declared  good  prize  by  a  competent  prize  tribu- 
nal ;  unless  perhaps  where  the  owner  or  his . 
agent  had  subjected  his  property  to  such  a  for- 
feiture by  an  oflence  against  the  municipal  law, 
consummated  before  the  capture.  The  proper  course 
of  proceeding,  where  there  is  no  collusion  between 
the  captor  and  the  former  owner,  is  to  punish  those 
captors  who  attempt  to  violate  our  municipal  laws  in 
the  same  manner  as  those  who  violate  our  neutrality ; 
that  is,  by  dispossessing  them  of  their  prizes,  and 
restoring  them  to  the^rigihal  proprietors.  Such  was 
the  conduct  of  Holtand  on  a  similar  omission,  as 

a  a  Craneh,  253. 
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Stated  by  Bynkershoek/    It  is  true,  that  he  animad-      isso. 
▼erts  upon  these  ordinances  of  the  States  General ;  ^J^^^^^^ 
but  his  reflections  will  be  found  to  be  solely  applica-    Sesn^nda. 
ble  to  his  own  favourite  notion  of  the  right  of  belli- 
gerents to  carry  their  prizes  into  neutral  ports,  and  to 

a  The  passage  of  Bjnkershoek  h6re  aUuded  to  is  as  follows : 
He  begins  by  obsenring  :  **  Although  it  be  lawful,  oq  national 
principles,  to  carry  a  prize  into  neutral  territory,  and  there  to 
sell  it,  if  the  captor  thinks  proper,  laws  have,  nevertheless, 
more  than  once  been  made  to  the  contrary.*'  He  then  pro- 
ceeds :  **  The  States  Oeneral,  on  the  9th  of  August,  1658,  is- 
sued an  edict,  by  which  they  ordered,  that  no  foreign  captor 
who  might  be  compelled  by  stress  of  weather,  or  some  other 
reasonable  cause,  to  bring  his  prize  into  the  ports  of  this  coun- 
try, should  presume  to  sell  any  part  of  it,  or  even  to  break 
bulk,  but  that  he  should  inform  the  bailiff  of  the  place  'of  his 
arriral,  who,  haying  placed  a  guard  on  board  of  the  ship,  should 
keep  a  strict  watch  over  her,  until  her  departure :  inflicting, 
moreover,  a  discretionary  penalty,  and  a  fine  of  one  thousand 
florins,  on  any  one  that  should  assist  in  unloading,  or  purchase 
any  thing  out  of  her.  To  which  edict,  the  said  States  Gene* 
ral,  on  the  7th  of  November,  in  the  same  year,  enacted  a  sup- 
plement, by  which  it  was  ordered,  that  no  prize  ship  should  be 
brought  into  the  port  itself,  but  merely  into  the  outer  roads, 
where  she  might  be  sheltered  from  danger^  and  that  nothing 
should  be  unladen  or  sold  out  of  her ;  and  if  any  one  $hould  act 
to  ike  contrary  f  the  prize  ehotdd  be  rettored  to  the  former  owner ^ 
oi  though  it  had  never  been  taken,  and  ike  captor  himself  should  be 
detained^  and  his  own  vessel  seized  and  eot^eated»  The  remain- 
der of  the  edict  merely  confirms  that  of  the  9th  of  August  above 
mentioned.  Whether  those  edicts  were  eitorted  from  the 
States  General  by  fear,  or  by  any  other  cause,  I  do  not  know ; 
but  lest  they  should  hereafter  militate  against  national  princi« 
pies,  we  must  declare,  that  we  rather  believe  them  to  have 
been  teniporftry  than  perpetual  laws."  Bynk^  ^,  J.  Pub.  L. 
I.p.  l^l.  of  Afr.  Duponcean's  translation. 
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1820.  sell  them  therei  which  has  long  since  been  exploded. 
'^[Jj^Jwefe  The  force  of  this  historical  example  is  not  diminish- 
Segooda.  ed  by  his  criticism,  founded,  as  it  is,  upon  a  false 
theory.  In  the  case  now  before  the  Court,  there 
can  be  no  objection  to  restitution,  on  the  ground 
of  the  traffic  in  which  the  original  owners  were  en- 
gaged, being  prohibited  by  the  laws  of  their  own 
country ;  for  it  is  notorious,  that  Spain  tolerates  the 
trade.  The  principle,  therefore,  applied  by  the 
Lords  of  Appeal  in  England,  to  an  American  slave 
trader,  in  the  case  of  the  Amedie,'  does  not  apply  to 
this  case.  And  Sir  Wm.  Scott,  since  the  determina- 
tion of  the  Lords,  has  decided,  in  the  case  of  a  Swe- 
dish vessel,  that  he  would  not  condemn^  because 
there  was  no  positive  proof,  that  Sweden  had  pro- 
hibited the  trade,  although  it  did  not  appear,  that 
this  State  had  ever  sanctioned  it,  or  that  her  subjects 
had  been  in  the  habit  of  carrying  it  on.^  If  it  be 
said,  that  tbe  condemnation  rests  on  the  act  of  Con- 
gress, and  that  this  act  is  general  in  its  terms,  and 
makes  no  distinction  as  to  the  manner  in  which  ves- 
sels violating  the  law  may  have  been  brought  into 
our  waters ;  it  is  answered,  that,  like  all  other  penal 
laws,  it  must  receive  an  equitable  and  liberal  con- 
struction, and  cannot  be  applied  to  cases  of  distress, 
or  other  cases  of  t^  majar^ 

The  Attorney  General^  contra,  argued  principally 
upon  the  facts,  to  show,  that  the  capture  was  coUu- 

a  ActoiCi  Rep.  240.  EdiiAnrgjh  Rn:  Vol.  16.  No.  XXI.  f. 
436.    Wheai.  on  Copt  227. 
b  The  Diana,  Dod»an,  95. 
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sive,  and  that,  consequently,  the  Court  had  jurisdic-  isfo. 
tion  to  condemn  the  property  to  the  United  States,  TbTjoMfe 
in  a  case  where  the  captor  and  captured  had  combi-  Scgunda. 
ned  in  a  scheme  of  fraud  to  defeat  the  execution  of 
our  municipal  laws.  He  insisted,  that  even  if  this 
were  not  the  fact,  that  the  captors  had  by  possession, 
jure  bettij  such  a  title  to  th^  property  as  rendered  it 
liable  to  confiscation  for  any  breach  of  our  laws  by 
the  captors.  Their  title  could  only  be  devested  by 
recapture,  or  by  the  sentence  of  a  competent  prize 
Court  of  their  own  country ;  and  how  improbable  it 
was  that  such  Court  would  dispossess  them  of  it,  is 
shown  by  the  proofs  and  the  pleadings  in  this  cause, 
by  which  it  appears,  that  the  property  was  Spanish, 
and,  therefore,  liable  to  condemnation  in  the  Prize 
Courts  of  Venezuela.  The  esublishment  of  a  con- 
trary doctrine  by  the  Court,  w.ould  furnish  an  e£fec« . 
tual  recipe  by  which  all  our  laws  of  trade  might  be 
violated  with  impunity;  since  it  would  be  extremely 
difficult  in  many  cases  to  show,  that  the  capture  was 
collusive,  and  in  case  of  detection  in  the  attempt  to 
smuggle,  the  claimant  would  have  nothing  to  do  but 
to  throw  the  blame  upon  the  pretended  captor,  whilst 
in  case  of  success,  he  would  reap  the  fruits  which 
might  attend  it.  However  ingeniously  contrived 
such  a  scheme  might  be,  it  was  the  duty  of  the  Court 
to  penetrate  through  it,  and  when  detected,  to  visit 
it  with  the  penalty  of  confiscation. 

Mr.  Justice  Livingston  delivered  the  opinion  of  j^iarch  wh. 
the  Court,  and  after  stating  the  facts,  proceeded  as  fol- 
lows :  The  third  count  of  the  libel  is  the  only  one 
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1820.      that  has  any  bearing  on  the  present  case.     It  alleges 

^^^^j^^  a  violation  6f  the  seventh  section  of  an  act  of  Con- 

^^'cr^A*    gress,  prohibiting  the  importation  of  slaves  into  the 

United  States,  after  the  first  day  of  January,  in  the 

year   1808,  and  which  passed  the  Sd  of  March, 

1807- 

By  this  section  it  is  enacted,  ^^  That  if  any  ship  or 
vessel  shall  be  found,  from  and  after  the  first  day  of 
January,  1808,  in  any  river,  port,  bay,  or  harbour,  or 
on  the  high  seas,  within  the  jurisdictional  limits  of 
the  United  States,  or  hovering  on  the  coast  thereof, 
having  on  board  any  negro,  mulatto,  or  person  of 
colour,  for  the  purpose  of  selling  them  as  slaves,  or 
with  intent  to  land  the  same  in  any  port  or  place 
within  the  jurisdiction  of  the  United  States^  contra- 
ry to  the  prohibition  of  this  act,  every  such  ship  or 
vessel,  together  with  her  tackle,  apparel,  and  furni- 
ture, and  the  goods  or  effects  which  shall  be  found 
on  board  the  same,  shall  be  forfeited  to  the  use  of 
the  United  States,  and  may  be  seized,  prosecuted, 
and  condemned,^  in  any  Court  of  the  United  States 
having  jurisdiction  thereof.     And  the  proceeds  of  all 
such  ships  and  vessels,  their  tackle,  apparel  and  fur- 
niture, and  the  goods  and  effects  on  board  of  them, 
which  shall  be  so  seized,  prosecuted,  and  condemned, 
shall  be  divided  equally  between  the  United  States 
and  the  officers  and  men  who  shall  make  such  sei- 
zure, or  bring  the  same  into  port  for  condemnation, 
and  the  same  shall  be  distributed  in  like  manner,  as 
is  provided  by  law  for  the  distribution  of  prizes  taken 
from  an  enemy :  provided  that  the  officers  and  men 
to  be  entitled  to  one  half  of  the  proceeds  aforesaid. 
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shall  safe-keep  every  negro,  mulatto,  or  person  of       tw>. 
colour,  found  on  board  of  any  ship  or  vessel  so  seized  ^^^^'f^ 
by  them,  and  deliver  them  to  such  persons  as  shall    Begunda. 
be  appointed  by  the  respective  States  to  receive  the 
same,"  &c. 

It  is  not  denied,  that  the  brig  Josefa  Segundai 
shortly  before  her  seizure,  had  been  hovering  on  the 
coast  of  the  United  States,  having  on  board  a  large 
number  of  persons  of  the  description  of  those  whose 
importation  into  this  country  is  prohibited  by  the  act: 
nor  can  there  be  any  doubt,  from  the  situation  and 
circum.staiices  under  which  she  was  found,  and  the 
mr:nner  in  which  she  came  within  the  jurisdictional 
limits  of  the  United  States,  which  appears  to  have 
been  a  voluntary  act  on  the  part  of  the  prize  master, 
thui  there  is  at  least  prima  fade  evidence  of  an  in- 
tention to  dispose  of  these  people  as  slaves,  or  to 
land  them  in  some  port  or  place  within  thejurisdic* 
tion  of  the  United  States. 

The  claimants,  aware  of  the  necessity  of  account- 
ing for  circumstances,  which,  unexplained,  could  not 
but  prove  fatal  to  their  interests,  contend,  in  the  first 
place,  that  the  coming  into  the  Mississippi  was  a 
matter  of  necessity,  produced  by  the  perilous  situation 
of  the  vessel,  and  the  famishing  condition  of  the 
people  on  board :  and  that,  therefore,  neither  she  nor 
her  cargo  can  be  obnoxious  to  the  provisions  of  the 
act  of  Congress.  If  the  claim  be  not  sustained  on 
this  plea  ;  it  is  insisted, 

In  the  next  place,  that  the  capture  being  iUegal  or 
piratical,  the  original  owners  cannot  be  affected  by 
any  of  the  acts  of  the  prize  crew ;  and, 

Vol.  v.  46 


Digitized  by 


Google 


364  CASES  IN  THE  SUPUEME  COURT 

,    1820.  Id  the  third  place^  it  is  asserted,  that  the  vessel 

^;j^"^f^^  having  been  ransomed,  and  taken  out  of  the  hands 

Sf^oda     of  the  captors,  the  claimants  are  restored  to  all  their 

original  rights,  unimpaired  by  any  acts  on  the  part  of 

the  former. 

Each  of  these  claims  for  restitution  will  now  be 
examined. 

When  any  ^ct  is  done,  which  of  itself,  and  unex- 
plained, is  a  violation  of  law,  and  a  party  to  extricate 
himself,  or  his  property,  from  the  consequences  of  it, 
resorts  to  the  plea  of  necessity  or  distress,  the  bur- 
then of  proof  is  not  only  thrown  upon  him;  but 
when  the  temptation  to  infringe  the  law  is  great, 
and  the  alleged  necessity,  if  real,  ran  he  fully  and 
easily  established,  no  Court  should  be  satisfied  with 
any  thing  short  of  the  most  convincing  and  conclu- 
sive testimony.  The  proofs  before  us.  are  so  far 
from  being  of  this  character,  that  we  look  in  vain  for 
testimony  of  any  serious  disaster  having  befallen  this 
vessel  in  her  voyage  from  the  Island  of  Cuba,  to  the 
Mississippi,---or  for  a  calamity  of  any  kind,  which 
might  not  have  been  averted  or  prevented,  had  the 
master  seriously  and  honestly  endeavoured  to  reach 
the  Island  of  Marguerita,  which  is  now  pretended  to 
have  been  her  real  port  of  destination.  That  neither 
he,  nor  his  employer,  should  have  any  great  solici- 
tude for  the  arrival  of  the  prize  at  Marguerita,  is 
easily  accounted  for,  when  it  is  recollected  that  this 
island,  as  well  from  its  small  extent,  being  not  more 
than  forty  miles  in  length,  and  perhaps  not  more 
than  half  as  broad,  as  from  the  scantiness  and  pover- 
ty of  its  population,  could  afford  but  a  wretched,  if 
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any  market  at  all  for  slaves :  while  at  New-Orleai»,  iwft. 
each  of  them  would  produce  the  extravagant  and  j^  j.^^ 
tempting  sum  of  one  thousand  dollars.  It  has  not 
escaped  the  observation  of  the  Court,  that  the  Gene- 
ral  Arismendii  made  the  passage  from  Marguerita  to 
the  place  of  capture  off  the  Island  of  St  Domingo, 
in  the  short  space  of  nine  days ;  for  the  owner's  let- 
ter of  instructions  to  the  Captain  bears  date  at  Mdr- 
guerita  on  the  2d  day  of  February,  1818,  and  on 
the  1 1th  of  the  same  month,  the  capture  was  made ; 
and  yet  with  the  important  fact  before  us,  it  is  seri- 
ously contended,  that  a  voyage  which  had  just  been 
made  in  nine  days,  could  not  be  performed  back 
again  in  six  weeks.  This  is  a  possible  case  ;  but 
we  ought  not  to  be  expected  on  slight  grounds  to  be- 
lieve  that  a  vessel  after  leaving  the  Island  of  Cuba, 
in  the  latter  end  of  February,  should,  on  the  18th  of 
April  following,  be  found,  not  only  several  miles 
farther  from  her  destined  port  than  at  the  time  of 
sailing,  but  that  she  had  pursued  this  circuitous  route 
in  search  of  provisions :  a  story  so  improbable  could 
hardly,  under  any  circumstance,  be  entitled  to  belief: 
but  it  becomes  absolutely  incredible,  when  so  many 
ports,  more  contiguous,  and  where  supplies  might 
easily  have  been  obtained,  were  passed  in  her  way 
to  the  Balize,  without  a  single  effort  to  procure  a 
supply  at  any  of  them.  Why  not  go  to  Kingston,  in 
Jamaica,  which  was  in  the  neighbourhood  of  the 
place  where  the  capture  was  made,  and  to  which 
port,  the  privateer  went  after  making  the  capture  ? 
Her  not  going  there  can  be  accounted  for  on  no 
supposition  other  than  that  of  her  being  well  suppli- 
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1320.  ed  with  provisioDs  at  the  time  of  her  leaving  Cuba. 
TheJo86fa  '^  ^^  vaiu  then  to  urge  a  plea,  which  is  contradicted 
Seifunda.  by  the  internal  evidence  of  the  case.  If,  however, 
it  can  be  made  out,  that  an  attempt  were  really  made 
to  reach  Marguerita,  which  was  frustrated  by  ad- 
verse winds,  or  by  any  one  of  those  disasters  which 
so  frequently  occur  on  the  ocean,  or  that  the  Josefa 
was  forced  by  stress  of  weather  so  very  far  from  the 
track  of  a  direct  voyage  to  that  island,  the  claimant 
might  stiil  contend,  that  their  plea  of  necessity  had 
been  made  out.  But,  on  this  subject,  there  is  aii 
impenetrable  obscurity,  which  it  was  their  duty  to 
remove.  What  winds,  or  what  weather  were  encoCin* 
tered,  we  are  not  informed.  No  log  book,  from 
which  alone,  accurate  and  safe  knowledge  might  be 
derived,  is  produced.  A  journal  of  that  kind  was 
not  even  kept,  a  circumstance  which,  of  itself,  ex- 
cites a  suspicion,  which  none  of  the  testimony  in  the 
cause  is  calculated  to  dispel.  But  it  is  not  necessary 
to  pursue  this  inquiry  farther,  or  to  take  notice  of 
several  minor  circumstances  which  are  relied  on,  and 
which  so  far  from  making  out  a  case  of  real  distress, 
only  serve  to  confirm  the  view  which  has  already 
been  taken  of  the  other  evidence,  and  leave  no  rea- 
sonable doubt  of  the  whole  story  being  a  fiction  ;  or 
that  the  want  of  provisions,  if  real,  at  the  time  of 
seizure,  was  produced  by  a  voluntary  protraction  of 
^y  the  voyage  for  the  purpose,  and  with  the  intent  of 
violating  the  law  on  which  the  present  libel  isfotnid- 
ed«  If,  on  testimony  so  vaguer  so  contradictory,  and 
afibrding  so  little  satisfaction,  this  Court  jshould 
award  restitution,  all  the  acts  of  Congress  which 
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have  been  passed  to  prohibit  the  importation  of      isso. 
slaves  into  the  United  States^  may  as  well  be  ex-  ^^^^f^^ 
punged  from  the  statute  book  ;  and  this  inhuman    se^ndo. 
traffic,  for  the  abolition  of  which  the  United  States 
have  manifesteil  an  early  and  honourable  anxietj^ 
might,  under  the  most  frivolous  pretexts,  be  carried 
on,  not  only  with  impunity,  but  with  a  profit  which 
would  keep  in  constant  excitement  the  cupidity  of 
those  who  think  it  no  crime  to  engage  in  this  un*^ 
righteous  commerce.     In  the  execution  of   these 
laws,  no  vigilance  can  be  excessive,  and  restitution 
ought  never  to  be  made,  but  in  cases  which  are 
purged  of  every  intentional  violation,  by  proofs  the 
most  clear,  the  most  explicit  and  unequivocal. 

But  the  claimants,  not  relying  exclusively  on  the 
plea  of  necessity,  contend,  that  the  capture  being  pi- 
ratical, and  by  a  vessel  having  no  commission,^  they 
ought  not  to  be  injured  by  any  acts  of  the  prize  mastes 
which  may  be  deemed  infractions  of  the  laws  of  the 
United  States. 

It  would,  indeed,  be  unreasonable  and  unjust,  to 
visit  upon  the  innocent  owners  of  this  property,  the 
sins  of  a  pirate  ;  and  were  this  allegation  made  out, 
the  Court  would  find  no  difficulty  in  making  the 
rclSititution  which  is  asked  for.  But  is  it  so ;  was  the 
General  Arismendi  a  piratical  cruizer  ?  The  Court 
thinks  not.  Among  the  exhibits  is  a  copy  of  a  com- 
mission, which  is  all  that,  in  such  a  case,  can  be  ex- 
pected, which  appears  to  have  been  issued  under  the 
authority  of  the  republic  of  Venezuela.  This  re- 
public is  composed  of  the  inhabitants  of  a  portion  of 
the  dominions  of  Spain  in  South  America,  who  have 
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1890.      been  for  sometime  past,  and  still  are,  maintaining  & 
^^^"^^^  contest  for  independence  with  the  mother  country. 
fiegimda.    Although  not  acknowledged  by  our  government  as 
an  independent  nation,  it  is  well  known  that  open  war 
exists  between  them  and  his  Catholic  Majesty,  in 
which  the  United  States  mamtain  strict  neutrality. 
In  this  state  of  things,  this  Court  cannot  but  respect 
the  belligerent  rights  of  both  parties ;  and  does  not 
treat  as  pirates,  the  cruizers  of  either,  so  long  as  they 
act  under,  and  within  the  scope  of  their  respective 
commissions.     This  capture,  then,  having  been  made 
under  a  regular  commission  of  the  government  of 
Venezuela,  the  captors  acquired  thereby  a  title  to 
the  vessel  and  cargo,  which  could  only  be  devested 
by  recapture,  or  by  the  sentence  of  a  Prize  Court  of 
the  country  under  whose  commission  the  capture 
was  made.     The  Courts  of  neutral  nations  have  no 
right  to  interfere,  except  in  cases  which  do  not  em- 
brace  the  present  capture.     The  captors,  therefore, 
at  the  time  of  the  violation  of  our  laws,  must  be  re* 
garded  as  the  lawful  owners  of  the  property,  and  as 
capable  of  working  a  forfeiture  of  it,  by  any  infract 
tion  on  their  part  of  the  mimicipal  regulations  of  the 
United  States.    The  property,  in  the  present  case, 
not  only  belonged,  at  the  time,  to  the  captors,  in  vir- 
tue of  the  capture  which  they  had  made,  but  it  is 
evident. from  the  testimony  and  admissions  in  tbb 
cause,  that  it  was  owned  at  the  time  of  capture  by 
an  enemy,  and  that  a  condemnation  in  a  Prize  Court 
of  Venezuela  was  inevitable. 

As  little  foundation  is  there  for  resting  a  claim  to 
restitution  oh  the  ransom, .  which  it  is  alleged  took 
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place,  of  this  vessel  and  cargo.    This  ransom,  wlie-      isfo, 
ther  real  or  pretended,  whether  absolute  or  coniin- 
gont,  (about  which,  doubts  may  well  be  entertained,) 
cannot  affect  the  rights  of  the  United  States.     The 
forfeiture  having  attached  before  any  ransom  took 
place,  could  not  be  devested  by  any  act  between 
parties,  conusant   as  these  were,  not  only  of  the 
fact  that  a  seizure  had  taken  place  for  a  violation  of 
law,  but  that  legal  proceedings  had  been  instituted, 
and  were  then  carrying  on,  to  obtain  a  sentence  of 
condemnation  founded  on  such  violation. 

Decree  affirmed,  with  costs. 


(Local  Law.) 

Blakb  et  al.  v.  Doherty  et  ail. 

It  it  essential  to  (be  validity  of  a  grrant,  that  the  thing  granted  should 
be  so  described  as  to  be  capable  of  6eiog  distinguished  fiwn  other 
Uiings  of  Uie  same  kind.  Bnt  it  is  not  necessary  that  the  grant  it- 
self  should  contain  such  a  description,  as  without  the  aid  of  eztrin* 
sic  teslimony^to  ascertain  precisely  what  is  conveyed. 

Natural  ob|ects  called  for  in  a  grant  may  be  proved  by  testimony,  not 
found  in  Uie  grant,  but  consistent  witii  it. 

The  following  description,  in  a  patent,  of  the  land  granted,  is  not  void 
for  uncertainty,  but  may  be  made  certain  by  extrinsic  testimony : 
<<  A  tract  of  land  in  oar  middle  district  on  the  west  fork  of  Cane 
Creek,  the  waters  of  Elk  river,  hfigitming  at  a  kUcory,  running  north 
1000  poles  to  a  white  oak,  then  east  800  poles  to  a  stake,  then  south 
1000  poles  to  a  slake,  thence  west  800  poles  to  the  beginning,  as 
per  plat  hereunto  annexed  doth  appear." 
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1830>  '^^^  P^^^  ^°^  certificate  of  sairejr  aonezed  to  the  patent,  and  t  oogj 
of  the  entry  on  irbich  the  snrrejr  was  made>  are  admisaiblo  in  eri* 
dence  for  this  purpose, 

A  greneral  plan  made  by  authority,  confbnnablj  to  an  act  of  the  local 
legislature,  may  also  he  submitted  with  other  eridence  to  the  jofy, 
toarail,  quanium  vaiere  potest^  in  ascertaining  houndaiy. 

But  a  demarcation,  or  private  surrey,  made  by  direction  of  a  party  in* 
terested  under  the  grant  is  inadmissible  evidence,  because  it  would 
enable  the  grantee  to  ta  a  vagrant  grant  by  bis  own  act. 


jtfarcA  2d.  This  cause  was  argued  by  Mr.  Swann  and  Mr. 
Jonesj  for  the  plaintiffs  in  cfrror,  and  by  the  Attorney' 
General  and  Mr.  Kelly,  for  the  defendants  in  error. 

j^art^im.  Mr.  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  Court  This  was  an  ejectment  brought 
in  the  Circuit  Court  of  the  United  States,  for  the  Dis- 
trict of  West  Tennessee.  The  plaintiff  made  title, 
under  a  grant  from  the  State  of  Tennesseci  dated  in 
1808,  which  comprehended  the  land  in  controversy. 
The  defendants  claimed  under  a  patent  from  the 
State  of  North  Carolina,  dated  in  1 794,  containing 
the  following  description  of  the  land  granted,  viz. 
^^  A  tract  of  land  containing  5,000  acres,  lying  and 
being  in  our  middle  district,  on  the  west  fork  of 
Cane  Creek,  the  waters  of  Elk  river,  beginning  at  a 
hiccory  running  north  1000  poles  to  a  white  oak,  then 
cast  800  poles  to  a  stake,  t)ien  south  1000  poles  to  a 
stake,  thence  west  800  poles  to  the  beginning,  as 
per  plat  hereunto  annexed  doth  appear." 

For  the  purpose  of  designating  the  land  described 
in  this  grant,  the  defendants  then  gave  in  evidence 
the  plat  and  certificate  of  survey  annexed  thereto, 
a  certified  copy  of  the  entry  on  which  the  grant  was 
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issued,  and  the  general  plan  or  plat  filed  in  the  cause.  1820. 
They  also  proved,  that  this  plan  or  plat  was  a  cor* 
rect  representation  of  Cane  Creek,  of  the  west  fork 
thereof,  and  of  the  land  claimed  by  them.  They 
also  proved,  that  in  1806,  prior  to  the  entry  on 
which  the  plaintiff's  grant  was  issued,  a  survey  bad 
been  made,  and  a  corner  hiccory  and  w  hite  oak,  and 
lines  around  the.  said  tract,  (as  the  defendants  then 
claimed)  were  marked  ;  and,  prior  to  the  plaintiffs' 
entry,  were  esteemed  by  the  people  in  the  neighbour- 
hood to  have  been  marked  as  the  defendants'  land. 
The  land  in  dispute  lay  within  the  territory  ceded  to 
the  United  States  by  the  Indians,  in  180G,  and  no 
actual  survey  thereof  had  been  made  previous  to  the 
emanation  of  the  grant. 

Upon  this  evidence,  the  counsel  for  the"  plaintiff 
requested  the  Court  to  inform  the  jury,  that  the  said 
demarcation  was  not  sufficient  in  law  to  locate  the 
grant  to  the  spot  included  in  the  snid  linos ;  and  that 
the  locality  of  the  said  lines  could  not  legally  be  as- 
certained, either  by  the  plat  annexed  to  the  grant,  or 
by  the  entry  or  general  plan ;  but  the  Court  in- 
structed the  jury,  that  the  said  demarcation,  entry, 
and  general  plan,  might  be  used  by  them  for  that 
purpose. 

The  coimsel  for  the  plaintiffs  excepted  to  this  di- 
rection of  the  Court ;  and,  a  verdict  and  judgment 
having  been  given  for  the  defendants,  the  cause  is 
brought  by  writ  of  wror  before  this  Court. 

As  the  first  patentee  was  a  fair  purchaser  of  the 
quantity  of  land  specified  in  his  grant,  and  has  placed 
his  warrant,  which  was  the  evidence  of  that  pur- 
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J82a  chase,  in  the  hands  of  the  surveyor,  a  public  officer 
designated  by  the  State  to  survey  the  land  intended 
to  be  granted ;  and  as  the  land  claimed  under  this 
grant,  was  actually  surveyed  and  marked  out  before 
the  plaintiff  made  his  entry,  so  as  to  give  him  full 
knowledge  of  the  title  of  the  defendants,  whatever 
that  title  might  be ;  the  plaintiff  can  put  himself  only 
on  the  strict  law  of  his  case.  But  to  that  strict  law 
he  is  entitled. 

It  is  contended^  that  the  Circuit  Court  erred, 
1st.  Because  the  grant,  under  which  the  defendants 
claim,  is  absolutely  void  for  uncertainty ;  and,  con- 
sequently, no  testimony  whatsoever  ought  to  have 
been  admitted  to  give  it  locality. 

That  disposition,  which  all  Courts  ought  to  feel, 
to  support  a  grant  fairly  made  for  a  valuable  consi- 
deration, receives  additional  force  from  the  situation 
in  which  the  tides  to  land  in  Tennessee  are  placed; 
and  the  Courts  of  that  State  have  invariably  carried 
construction  as  far  as  could  be  justified  to  effect  this 
purpose. 

It  is  undoubtedly  essential  to  the  validity  of  a 
grant,  that  there  should  be  a  thing  granted,  which 
must  be  so  described  as  to  be  capable  of  being  dis- 
tinguished from  other  things  of  the  same  kind.  But 
it  is  not  necessary  that  tlie  grant  itself  should  con- 
tain such  a  description  as,  without  the  aid  of  extrin- 
sic testimony,  to  ascertain  precisely  what  is  con- 
veyed. Almost  all  grants  of  land  call  for  natural 
objects  which  must  be  proved  by  testimony  consist- 
ent with  the  grant,  but  not  found  in  it.  Cane  Creek, 
and  its  west  fork,  are  to  be  jNTOved  by  witnesses.   So 
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the  hiccory  which  is  to  constitute  the  begianing  of  a  laso. 
survey  of  a  tract  of  land  to  lie  on  the  west  fork  of 
Cane  Creek.  If,  in  the  nature  of  things,  it  be  im- 
possible to  find  this  hiccory,  all  will  admit  the  grant 
must  be  void.  But  if  it  is  not  impossible,  if  we  can 
imagine  testimony  which  will  show  any  particular 
hiccory  to  be  that  which  is  called  for  in  the  grant, 
then  it  is  not  absolutely  void  for  uncertainty,  what- 
ever difficulty  may  attend  the  location  of  it. 

Now  suppose  this  grant  to  have  been  founded  on 
actual  survey ;  suppose  the  surveyor  and  chain  car- 
riers to  go  to  the  hiccory  claimed  by  the  defendants 
as  their  beginning,  to  show  it  marked  as  a  beginning, 
to  trace  a  line  of  marked  trees  from  this  beginning 
around  the  land,  and  to  prove  that  this  is  the  very 
land  which  was  siurveyed  for  the  person  iu  whose 
favour  the  grant  issued.  In  such  a  case^  the  right 
of  the  defendants  to  hold  the  land  would  scarcely  b^ 
questioned.  Yet  if  the  patent  was  void  upon  its 
face,  these  circumstances  could  not  make  it  good. 
The  grant  purports  to  have  been  made  on  an  actual 
survey ;  and  the  non-existence  of  that  survey,  though 
it  may  increase  the  difficulty  of  ascertaining  the 
land  granted,  does  not  change  the  face  of  the  instru- 
ment. 

It  has  been  said,  that  this  patent  does  not  call  for 
a  marked  hiccory,  aud^  therefore,  no  means  exist  of 
distinguishing  it  from  any  other  hiccory.  But  it  may 
have  been  marked  by  the  surveyor,  as  corner  trees 
are  generally  marked,  without  noticing  the  fact  in 
the  grant ;  and  it  is  identity,  not  notpriety,  which  is 
the  subject  of  inquiry. 
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1820.  Could  it  even  have  been  known  by  the  patentee^ 

or  by  those  who  might  purchase  from  him,  that  the 
land  had  not  been  surveyed,  yet  a  beginning  comer 
miglit  have  been  marked,  and  if  the  beginning  be 
established,  the  whole  tract  is  easily  found. 

We  think,  then,  that  testimony  might  exist  to  give 
locality  to  this  grant,  and,  therefore,  that  it  is  nor 
void  on  its  face  for  uncertainty. 

2d.  We  are  next  to  inquire,  whether  improper  test!- 
mony  was  admitted,  and  whether  the  Court  mis- 
directed the  jury. 

It  has  been  determined  in  this  Court,  that  the  plat 
and  certificate  of  survey,  annexed  to  the  patent,  may 
b^  given  in  evidence  ;  and  it  has  been  determined  in 
the  Courts  of  Tennessee,  that  a  copy  of  the  entry  on 
which  the  survey  was  made  is  also  admissible.  In 
admitting  these  papers,  then,  there  was  no  error. 
But  the  Court  also  admitted  what  is  called  a  gene- 
ral plan,  and  a  survey  made  prior  to  the  plainti£Ps 
entry  of  the  land  as  daimed  by  the  defendants. 

The  bill  of  exceptions  does  not  so  describe  this 
general  plan,  as  to  enable  the  Court  to  say^  with  cer«- 
tainty,  what  it  is.  If  it  is  a  plan  made  by  authority, 
in  conformity  with  any  act  of  the  legislature,  it  may 
be  submitted,  with  other  evidence,  to  the  considera- 
tion of  a  jury,  to  avail,  as  much  as  it  may,  in  ascer- 
taining boundary.  But  the  Court  has  also  permitted 
what  is  denominated  a  demarcation,  which  we  ub: 
derstand  to  be  a  private  survey  made  by  directioD  of 
a  party  interested  under  the  grant,  and  assented  to  by 
the  defendants,  to  be  given  in  eridence. 
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This  private  survey  might  have  been  made  on  any  1820. 
other  part  of  the  west  fork  of  Cane  Creek,  with  as 
much  propriety  as  on  that  where  it  has  been  made. 
It  would  have  been  equally  admissible  if  placed  ady 
where  else  on  that  stream.  To  allow  it  any  weighty 
would  be  to  allow  the  grantee  to  appropriate,  by 
force  of  a  grant,  lands  not  ori^nally  appropriated  by 
that  grant  This  would  subvert  all  those  principles 
relative  to  conveyances  of  land  which  we  have  been 
accustomed  to  consider  as  constituting  immutable 
rules  of  property. 

The  legislature  of  Tennessee  has  certainly  not  sup- 
posed that  any  individual  possessed  this  power  of 
fixing  vagrant  grants.  In  the  act  of  1807,  ch.  2. 
they  have  enacted,  that  any  person  claiming  under 
a  grant  from  the  State  of  North  Carolina,  issued 
**  on  a  good  and  valid  warrant,  the  locality  of  which 
said  grant  cannot  be  ascertained,  on  account  of  the 
vagueness  of  the  calls  by  the  surveyor,  or  from  the 
calls  and  corners  of  the  said  survey  becoming  lost  or 
destroyed,  or  on  account  of  the  surveyor  and  chain 
carriers  being  deceased,  so  that  the  marks  and  cor- 
ners cannot  be  established,  shall  be  entitled  to  obtain 
a  grant  for  the  same  quantity  of  land  called  Cor  in 
said  grant." 

This  liberal  provision  would  have  been  totally  un- 
necessary if  the  grantee  might  have  remedied  every 
uncertainty  in  bis  patent  by  his  own  act.  If  under 
his  patent  he  might  survey  any  vacant  land  he  chose, 
the  privilege  of  obtaining  a  new  patent  would  be  a 
very  useless  one. 
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1820.  It  is  obvious,  that  the  legislature  did  not  suspect 

the  existence  of  this  power  to  make  new  boundaries 
where  none  before  had  been  made,  or  where  none 
could  be  found.  Neither,  as  we  understand  the  cases, 
has  this  principle  been  established  by  the  Courts  of 
Tennessee.  The  case  relied  on  for  this  purpose,  is 
the  heirs  and  devisees  of  Williamson  v.  Buchanan, 
(2  Ten.  Rep.  278.) 

In  this  case,  Judge  White  was  of  opinion,  that  the 
land  was  ascertained  by  the  calls  of  the  patent,  with- 
out resorting  to  the  survey  and  marks  made  subse- 
quent to  its  emanation.  Both  his  argument,  and  his 
language,  in  coming  to  this  conclusion,  indicate  the 
opinion  that  Buchanan's  claim  to  the  land  in  contro- 
versy depended  on  it  After  having  come  to  this 
conclusion,  however,  he  throws  out  some  hints  cal- 
culated to  suggest  the  idea,  that  these  modem  marks 
might  possibly  have  been  considered,  had  the  case 
required  it,  as  the  renewal  of  ancient  ones  which  had 
been  destroyed.  But  these  hints  seem  rather  to  have 
been  intended  to  alarm  those  who  were  taking  up 
land  held  by  others  under  ancient  grants,  whose 
boundaries  were  not  accurately  defined,  except  by 
those  modern  marks,  than  to  give  any  positive  opi- 
nion on  the  point.  At  any  rate,  these  suggestions 
were  made  in  a  case  where  the  patent,  as  construed 
by  the  Judge,  called  to  adjoin  the  upper  line  of  ano- 
ther tract,  and  its  general  position  was,  consequently, 
ascertained.  In  such  a  case,  where  the  body  of  the 
land  was  placed,  its  particular  boundaries  might  be 
ascertained  by  testimony  which  would  not  be  deem- 
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ed  sufficient  where  the  patent  contained  no  descrip-      isso. 
tion  which  would  fix  its  general  position.  ^"^uim' 

Judge  Overton,  who  also  sat  in  this  cause,  gave  ▼• 
more  importance  to  the  marks  newly  made ;  yet,  his 
opinion  too  seems  to  be  founded  on  the  fact,  that 
the  body  of  the  land  was  fixed  by  the  description 
contained  in  the  patent.  ^^  Before  the  plaintiffs 
made  their  entry,"  he  said,  '^  new  marks  for  a  cor- 
ner were  shown,  running  from  which  the  courses  of 
the  grant,  land  would  be  included,  sufficiently  noto- 
rious in  point  of  conformity  with  the  calls  of  the 
grant  The  general  description,  both  of  the  entry 
and  the  grant,  reasonably  agrees  with  the  locality  of 
the  land  by  these  new  marks."  He  then  argues, 
that  these  new  marks  may  he  considered  as  repla- 
cing others  which  had  been  originally  made. 

The  case,  however,  did  not  depend  on  this  point, 
and  it  was  not  decided.  Had  it  ever  been  decided, 
this  Court  would  have  felt  much  difficulty  in  consi- 
dering a  decision  admitting  marks  as  auxiliary  evi- 
dence to  prove  precise  boundary,  in  a  case  where  the 
patent  was  admitted  to  contain  a  description  suffi- 
ciently certain  to  place  the  body  of  the  land,  as  au- 
thority for  the  admission  of  marks  made  by  the  party 
himself,  in  a  case  where  the  patent  only  places  the 
land  on  a  stream,  with  the  length  of  which  we  are 
unacquainted. 

We  think,  then,  that  the  Circuit  Court  erred  in  in- 
structing this  jury,  that  they  might  use  this  demarcation 
for  the  purpose  of  ascertaining  the  land  contained 
in  the  grant  under  which  the  defendants  claimed,  and 
fer  this  error  the  judgment  must  be  reversed. 
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IB20.  Mr.  Justice  Johnson  dissented.    The  principal 

^^^^^  difficulties  in  this  casei  arise  from  the  equivocal  na- 
ture of  the  language  in  which  the  bill  of  exceptions 
is  expressed.  In  that  part  of  it  which  details  the  evi- 
dence offered,  the  worda  are,  *^  that  in  1 806,  or  early 
in  1807,  a  comer  hiccory,  and  a  white  oak,  and 
lines  around  said  tract,  as  now  claimed  and  represen- 
ted in  sedd  plat,  were  marked.^^  The  word  marked^ 
may  be  taken  either  as  an  adjective,  or  a  participle, 
and  in  the  former  sense  it  would  mean,  it  was  then  a 
marked  line.  If  this  be  its  proper  sense,  it  is  impos- 
sible to  doubt  that  the  evidence  was  altogether  unex- 
ceptionable. In  this  sense,  I  am  inclined  to  think, 
the  word  ought  to  be  taken,  from  reference  to  the 
context  For,  one  general  object  was  to  prove  no- 
toriety, or  notice  to  the  plaintiff,  in  order  to  affect 
him  with  the  charge  of  obstinacy  or  folly  in  running 
a  line  which  had  already  been  surveyed.  And  thb 
same  inference  results  from  its  being  stated  a  few 
lines  after,  '^  that  no  proof  was  ^ven  of  any  lines 
or  comers  having  been  marked  before  1806:"  A 
passage  which  would  have  been  nugatory,  if  the 
word  marked  had  been  used  as  a  participle  of  the 
verb  to  mark ;  for,  the  affirmance  of  th^  action  at  a 
specified  time,  would  have  implied  a  negation  as  to 
ai|y  other  time. 

But  taking  this  word  with  its  grammatical  effisct 
as  a  participle,  then  an  ambiguity  arises  on  a  com- 
parison of  the  charge  prayed  and  the  charge  given» 
as  expressed  in  the  subsequent  part  of  the  bill  of  ex- 
ceptions. For,  the  prayer  is,  '^  that  the  judge  in^ 
stract  the  jury,  that  said  demarcation  was  not  in  law 
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tmfficient  to  locate  said  grant  to  the  spot  included  in  isso. 
said  lines ;  and,  also,  that  the  locality  of  said  lands 
could  not  legally  be  ascertained,  either  wholly  or  in 
part,  by  the  plat,  annexed  to  the  grant,  or  by  said 
entry,  a  copy  whereof  is  annexed  as  aforesaid,  or  by 
said  general  plan ;  but  the  said  Judge  instructed  the 
jury,  that  the  said  demarcation  migkt  be  used  for 
that  purpose  by  the  jury,  and,  also,  that  the  plat 
aforesaid  might  be  used  by  them,  and  the  said  entry, 
also,  and  the  said  general  plan  ^br  fAe  same  purpose J^ 
If  the  instruction  prayed  was,  that  the  demarca- 
tion, as  it  is  called,  considering  it  as  the  act  of  an 
indifferent  person,  had  not  the  effect  of  an  original 
survey^  in  defining,  or  laying  off  to  the  defendant  the 
land  which  it  embraced,  there  cannot  be  a  doubt, 
that  he  was  entitled  to  that  charge,  and  it  was  ertor 
in  the  Court  not  to  have  given  it.  But  1  am  of  opi- 
nion,  that  it  cannot  be  so  understood ;  for,  there  is  no 
refusal  to  give  the  instruction  prayed,  and  a  different 
instruction  given ;  but  the  words  of  the  instruction 
are  calculated  to  express  a  direct  negation  of  the 
proposition  maintained  by  the  plaintiff.  It  is  obvious, 
from  the  language  of  the  charge,  that  the  Court 
considers  the  instruction  prayed,  as  in  the  same  de- 
gree applicable  to  every  item  of  the  evidence  tender- 
ed ;  and  I  am,  therefore,  sanctioned  in  assuming,  that 
the  charge  did  not  go  to  the  legat^eflect  of  the  de-  • 
marcation,  but  asserted,  that  evidence  of  its  having 
been  made,  and  where  it  was  made,  with  reference 
to  the  conflicting  lines  of  the  parties,  was  proper  jo 
go  to  the  jury.    Under  this  view  of  the  sut^ect,  I 
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1820.  cannot  sec  how  it  was  possible,  unless  the  grant  was 
void,  to  withhold  it  from  the  jury,  when  pursuing  the 
inquiry  into  which  they  were  called  to  enter.  The 
grant  conveys  a  specified  quantity  of  land,  and  the 
locus  in  quo  is  the  only  question  to  be  decided.  A 
reference  is  made  by  the  fftznt  to  a  plat  annexed, 
and  the  defendant  must  prove,  that  the  land  he  holds 
conforms  in  description  to  the  original  plat.  He 
must,  of  course,  show  what  land  be  does  hold,  and 
this  can  onTy  be  done  by  reference  to  his  marked 
line.  The  conformity  of  the  demarcation  to  the  ori- 
ginal plat  is  a  subsequent  and  subordinate  question, 
and  one  which  the  jury  must  decide  on,  according  to 
the  evidence  which  shall  be  adduced  to  that  point 
But  how  to  introduce  it  without  referring  to  the  de- 
fendant's line,  I  cannot  perceive. 

I  cannot  subscribe  to  the  opinion,  that  the  idea  is 
for  a  moment  to  be  tolerated,  that  there  is  any  thing 
fictitious  or  unreal  in  the  plat  attached  to  the  solemn 
grant  of  the  State.  It  bears  upon  its  face  the  only 
evidence  which  ought  to  be  required,  and  evidence, 
in  my  opinion,  which  ought  not  to  be  contradicted, 
that  a  sbrvey  actually  was  made.  Nor  are  marked 
trees  or  boundaries  indispensable  to  such  a  survey ; 
though  the  lines  had  been  tracied  out  on  the  soil,  or 
stepped  off  to  the  grantee,  the  grant  would  attach  to 
the  designated  spot  with  all  the  force  that  would 
have  been  given  to  it  by  a  fence  or  a  wall.  Identity 
is  the  only  question  to  be  decided  by  a  jury,  and  if 
they  can  be  satisfied  that  the  land  held  by  the  de- 
fendant is  the  same  land  which  was  granted  to  him, 
it  is  all  that  should  be  required.    At  least,  early 
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grants  should  have  the  benefit  of  these  principles  as      1820. 
against  those  who  interfere  with  existing  lines.   And 
this  I  understand  to  be  the  received  doctrine  of  the 
Courts  of  Tennessee.    (Smith  v.  Buchanan,  2  Ten. 
J?ep.  30a) 

It  will  be  perceived,  that  the  sufficiency  of  the 
evidence  in  this  case  to  establish  the  locw  in  quo^  is 
not  the  question.  If  the  verdict  was  founded  on 
evidence  which  could  not  support  it,  that  might  have 
been  considered  below,  on  a  motion  for  a  new  triaL 
But  the  single  question  which  the  case  presents  is, 
whether  the  evidence  here  tendered  was  proper  cir- 
cumstantial evidence  to  go  to  the  jury,  in  order  to 
establish  the  locus  in  quo.  The  answer  of  the  Court 
is,  that  it  may  be  used  for  that  purpose.  And,  in  my 
opinion,  unless  it  ought  to  have  been  rejected  alto- 
gether on  the  ground  of  invalidity  of  the  grant,  it 
was  all  properly  admitted  for  that  purpose ;  not  on 
the  idea  that  the  demarcation  operated  at  all  in  con- 
veying the  estate,  but  as  a  necessary  preliminary  to 
the  whole  evidence.  Respecting  the  entry,  there  can 
be  no  doubt ;  and  all  the  rest  was  calculated  to  prove 
that  these  lines  were  marked  at  an  early  day,  and  en- 
grafted upon  a  general  survey  of  the  county,  made 
under  an  act  of  the  legislature,  for  the  purpose  of  ex* 
hibiting  the  relative  position  of  estates  claimed  in  the 
county.  This  showed  the  early  and  continued  claim 
of  the  defendant;  and  whether  his  possession  was  of 
the  same  land  which  had  been  granted  to  him  by  the 
State,  remained  for  the  jury  to  decide,  upon  such 
evidence  as  the  nature  of  the  case  required.  Facts 
may  have  existed  in  their  own  knowjled^  of  the 
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1826.  country,  or  been  brought  to  their  notice  from  the 
testimony  of  others,  or  may  eveta  h^ve  been  gathered 
from  the  face  of  the  plat,  and  reference  to  natural 
objects. 

We  know  the  manner  in  which  this  codntry  has 
been  sold  and  settled,  and  the  necessity  of  yielding  a 
liberal  acquiescence  to  the  claims  of  early  grants.  So 
strongly  am  I  impressed  with  this  opinion,  that  I  see 
no  reason  why  a  grant  may  not  have  the  effect  of  a 
standing  warrant  of  survey,  as  long  as  the  land,  pur- 
porting to  have  been  surveyed,  shall  remain  unoccu- 
pied. It  is  doing  no  injury  to  the  individual  right : 
and  the  State  having  received  a  compensation,  and 
pledged  itself  for  the  convejrance  of  a  certsun  quan- 
tity of  land,  sustains  no  injury,  where  the  survey  is 
reasonable,  and  bearing  a  subsequent  conformity  te 
the  grant  and  survey  under  which  the  claim  is  sls- 
serted. 

In  the  case  before  us,  il  is  obvious  that  the  survey 
offered  in  evidence  was  made  ivith  reference  to  the 
Creek,  as  traced  upon  the  original  plat.  It  does  not, 
it  is  true,  conform  to  the  entry  in  commencing  at 
the  mouth  of  the  west  fork,  which  is  obviously  the 
true  construction  of  the  entry,  but  it  embraces  the 
mouth  of  the  wcM  fork,  and  conforms  to  natural 
objects.  And  this  appears  to  be  sufficient  under  the 
decisions  of  this  Court,  and  the  liberal  principles  ad-* 
mitted  in  Tennessee  in  surveying  upon  entries. 
(Movers'  Lessee  v.  Walker  and  Lassiter,  9  Cranchy 
173,  and  2  Ten.  Rep.  66.  et  passim.)  At  least,  I 
presume  the  evidence  in  this  case  was  all  properly 
used  toward  establishing  the  right  to  that  part  of 
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ihe  defendaat's  land  which  lay  above  the  mouth  of 
the  west  branch  of  Cane  Creek,  with  referehce  to 
which  part  the  survey  might  well  be  supported  by 
his  entry ;  and  if  it  was  legally  admitted  as  to  any 
part,  the  instruction  of  the  judge  ought  to  be  sus- 
tained. 

It  has  been  urged,  that  this  idea  precludes  the  ne- 
cessity of  those  statutory  provisions  of  Tennessei^^ 
which  permit  ther  holders  of  grants  on  which  the 
lands  cannot  be  located  to  lay  their  warrants  upon 
other  land. 

I  confess  I  cannot  see  the  force  of  this  argument; 
for  it  is  not  contended,  that  an  individual  survey  will 
give  any  strength  to  a  title  otherwise  defective,  or 
cure  any  inherent  vice  in  the  original  survey.  If 
the  plat  attached  to  the  grant  has  reference  to  no^ 
thing  from  which  its  locality  can  be  determined,  it 
is  not  pretended,  that  an  individual,  or  private  sur- 
vey, will  make  it  better.  On  the  contrary,  the  de- 
fence is  founded  upon  the  supposition,  that  the  cases 
provided  for  by  those  laws,  is  not  this  case ;  that  the 
land  admits  of  being  identified,^  and  is  that  which 
the  defendant  has  marked  pff.  It  would  be  curious 
if  other  Courts  should  decide  that  the  defendant's 
case  was  not  provided  for  because  it  had  locality, 
while  we  are  deciding,  that  it  is  provided  for  because 
it  has  no  locality.  He  would  then  have  no  consola- 
tion for  the  necessity  of  abandoning  his  '^  dulcia 
arvay^^  and  becoming  the  *^  nom^  hospes^^  of  somq 
other  resting  place. 

Judgment  reversed. 
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Judgment.  Thb  cause  came  on  to  be  heard  cm 
the  transcript  of  the  record  of  the  Circuit  Court  for 
the  district  of  West  Tennessee,  and  was  argued  by 
counsel.  On  consideration  whereof,  this  Court  is  of 
opinion,  that  the  Circuit  Court  for  the  district  of 
West  Tennessee  erred  in  instructing  the  jury,  that 
they  might  use  the  demarcation,  in  the  bill  of 
exceptions  and  opinion  of  the  Court  mentioned,  for 
the  purpose  of  ascertaining  the  land  contained  in 
the  grant  under  which  the  defendant  claimed.  It 
is,  therefore,  adjudged  and  ordered,  that  the  judg- 
ment of  the  said  Circuit  Court  in  this  case  be,  and 
the  same  is,  hereby  reversed  and  annulled.  It  is 
further  ordered,  that  the  said  cause  be  remanded 
to  the  said  Circuit  Court,  with  directions  to  issue  a 
venire  facias  de  novo. 


(Local  Law.) 

Handlt's  Lessee  v.  Anthony  et  dL 

The  bomidaiy  of  tlie  State  of  KeDtucky  extends  only  to  low  water 
mark  on  tbe  western  or  northwestero  side  of  the  rirer  Ohio;  and 
does  not  include  a  peninsula,  or  island,  on  the  western  or  northwest- 
ern bank,  separated  from  the  main  land  by  a  channel  or  brnyou, 
which  is  filled  with  water  only  when  the  rirer  rises  abore  its  banks, 
and  is,  at  other  times*  dry. 

When  a  river  is  the  boundary  between  two  nations  or  states,  \£  the 
original  property  is  in  neither,  and  there  be  no  conrention  respect- 
ii^  it,  each  holds  to  the  middle  of  the  stream.    But  when,  as  in  this 


Digitized  by 


Google 


OF  THE  UNITED  STATES.  S76 

eaie,  one  State  (Viiyioia)  ii  the  original  proprietor^  and  granta  the        |Q20. 
territory  on  one  tide  only,  it  retains  the  river  arithin  iti  own  domain,  V^^v^^/ 
and  the  newly  erected  State  extends  to  the  riyer  only,  and  the  low     Handly's 
water  mark  it  its  boundaiy.  liMsee 

Anthony. 

This  cause  was  argued  by  the  Attorney- General  MarthAUi. 
for  the  plaintiff,  and  by  Mr^  B.  Hardin  for  the  de- 
fendants in  error. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  ^orch  \iu^ 
of  the  Court.  This  was  an  ejectment  brought  in  the 
Circuit  Court  of  the  United  States  for  the  District  of 
Kentucky,  to  recover  land  which  the  plaintiff  claims 
under  a  grant  from  the  State  of  Kentucky,  and 
which  the  defendants  hold  under  a  grant  from  the 
United  States,  as  being  part  of  Indiana.  The  title 
depends  upon  the  question  whether  the  lands  lie  in 
the  State  of  Kentucky,  or  in  the  State  of  Indiana. 

At  this  place,  as  appears  from  the  plat  and  sur- 
veyor's certificate,  the  Ohio  turns  its  course,  and 
runs  southward  for  a  considerable  distance,  and  then 
takes  a  northern  direction,  until  it  approaches  with- 
in less  than  three  miles,  as  appears  from  the  plat,  of 
the  place  where  its  southern  course  commences. 
A  small  distance  above  the  narrowest  part  of  the 
neck  of  land  which  is  thus  formed,  a  channel,  or 
what  is  commonly  termed  in  that  country  a  bayou, 
makes  out  of  the  Ohio,  and  enters  the  same  river  a 
small  distance  below  the  place  where  it  resumes  its 
westward  course.  This  channel,  or  bayou,  is  about 
nine  miles  by  its  meanders,  three  miles  and  a  half  in 
a  straight  line,  and  from  four  to  five  poles  wide. 
The  circuit  made  by  the -river  appears  to  be  from 
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fifteen  to  twenty  mites.  About  mid*way  of  the 
channel  two  branches  empty  into  it  from  the  north- 
west, between  six  and  seven  hundred  yards  from 
each  other ;  the  one  of  which  runs  along  the  chan- 
nel at  low  wateri  eastward,  and  the  other  westward, 
until  they  both  enter  the  main  river.  Between  them 
is  ground  over  which  the  waters  of  the  Ohio  do 
not  pass  liotil  the  river  has  risen  about  ten  feet  above 
its  lowest  state.  It  rises  from  forty  to  fifty  feet,  and 
all  the  testimony  proves  that  this  channel  is  made 
by  the  waters  of  the  river,  not  of  the  creeks  which 
empty  into  it.  The  people  who  inhabit  this  penin- 
sula, or  island,  have  always  paid  taxes  to  Indiana, 
voted  in  Indiana,  and  been  considered  as  within  its 
jurisdiction,  both  while  it  was  a  Territory,  and  since 
it  has  become  a  State.  The  jurisdiction  of  Ken- 
tucky has  never  been  extended  over  them. 

The  question  whether  the  lands  in  controversy 
lie  within  the  State  of  Kentucky  or  of  Indiana,  de- 
pends chie^  on  the  land  law  of  Virginia,  and  on 
the  cession  made  by  that  State  to  the  United  States. 

Both  Kentucky  and  Indiana  were  supposed  to  be 
cotnprehended  within  the  charter  of  Virginia  at  the 
commencement  of  the  war  of  our  revolution.  At 
an  early  period  of  that  war,  the  question  whether  the 
immense  tracts  of  .unsettled  country  which  lay  with- 
in the  charters  of  particular 'States,  ought  to  be  con- 
sidered as  the  property  of  those  States,  or  as  an  ac* 
quisition  made  by  the  arms  of  all,  for  the  benefit  of 
all,  convulsed  our  confederacy,  and  thrratened  its 
existence.  It  was  probably  with  a  view  to  this 
question  that  Virginia,  in  1779|  when  she  opened  her 
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land  office,  )probtbited  the  location  or  entry  of  any      Mto. 
land  **  on  the  northwest  side  of  the  river  Ohio."         ^mmoij^ 

In  September,  1 780,  Congress  passed  a  resolution,  l^®**^ 
recommending^'  to  the  several  States,  having  claims*  Jlothoiv. 
to  waste  and  unappropriated  lands  in  the  western 
country,  a  liberal  cession  to  the  United  States,  of  a 
portion  of  their  respective  claims,  for  the  cotnmon 
benefit  of  the  Union."  And  in  January,  1781,  the 
Commonwealth  of  Virginia  yielded  to  the  United 
States  <<all  right,  title,  and  claim,  which  the  said 
Commonwealth  had  to  the  territory  northwest  of  the 
river  Ohio,  subject  to  the  conditions  annexed  to  the 
said  act  of  cession."  One  of  these  conditions  is, 
^'  that  the  ceded  territory  shall  be  laid  out  and  formed 
into  States."  Congress  accepted  this  cession,  but 
proposed  some  small  variation  in  the  conditions, 
whi^  was  acceded  to  ;  and  in  1783  Virginia 
passed  her  act  of  confirmation,  giving  authority  to 
faer  members  in  Congress  to  execute  a  deed  of  con- 
veyancc. 

It  was  intended  then  by  Virginia,  when  she  made 
this  cession  to  the  United  States,  and  most  probably 
when  she  opened  her  land  office,  that  the  great  river 
Ohio  should  constitute  a  boundary  between  the 
States  which  might  be  formed  on  its  opposite  banks, 
^is  intention  ought  never  to  be  disregarded  in  con- 
struing this  cession. 

At  the  trial,  the  counsel  for  the  defendants  moved 
the  Court  to  instruct  the  jury^ 

1.  That  the  lessor  of  the  plaintiff  cannot  recover, 
the  land  in  contest  not  being  at  any  time  subject  to 
the'  laws  of  Kentucky,  but  to  those  of  Indiana, 
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J8to.  2.  Because  the  evidence  does  not  show  that  the 

f^^Mf^  land  is  witbin  the  limits  of  the  State  of  Kentticky.  < 

The  Court  instructed  the  jury  that,  admitting  that 
the  western  and  northwestern  boundary  of  Kentucky 
included  all  the  islands  of  the  Ohio,  and  extended 
to  the  western  and  northwestern  bank  of  the  Ohio, 
yet  no  land  could  be  called  an  island  of  that  river,, 
unless  It  was  surrounded  by  the  waters  of  the  Oh'o 
at  low  water  mark; ;  and  to  low  water  mark  only» 
on  the  western  or  northwestern  side  of  the  Ohio, 
did  the  boundaries  of  the  State  of  Kentucky  extendi 

The  counsel  for  the  plaintiff  excepted  to  this  opi- 
nk)n,  and  then  moved  the  Court  to  instruct  the  jury, 
that  if  they  found  the  land  in  question  was  covered 
by  the  grant  to  the  lessor  of  the  plaintiff,  and  that  it 
was  surrounded  by  a  regular  water  channel  of  the 
.Ohio  on  the  northwestern  side,  and  was,  at  the  mid- 
dle and  usual  state  of  the  water  in  the  Ohio,  embra'*' 
ced  and  suncounded  by  the  water  of  the  Ohio,  .flow- 
ing in  said  channel,  it  was  an  island,  and  within  the 
3tate  of  Kentucky.  But  the  Court  refused  to  give 
the  instructions  aforesaid,  but  instructed  the  jury, 
that  if  the  water  did  not  run  through  said  channel 
at  low  water,  but  left  part  thereof  dry,  it  was  not  an 
island,  nor  vntliin  the  State  of  Kentuckyt 

To  this  opiuioU)  also,  the  counsel  for  the  plaintiff 
excepted.  The  jury  found  a  verdict  for  the  defend* 
ants  on  which  the  Court  rendered  judgment ;  which 
judgment  is  now  before  tbis.Court  on  a  wiit  of 
error. 

The.  two  exceptions  present  substantially  the  eanle 
^uestioni  to  th^  Court,  and  may  therefore  be  con* 
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iideieA  together.    They  are,  whether  laiid  as  pro*      um^ 
perly  denominated  an  island  of  the  OfaiO|  imless  it  ^*^hn^^ 
be  surrounded  with  rfie  water  of  the  river,  when     ^-^""^ 
low?  and  whether  Kentucky  was  bounded  on  the    4miMf. 
west  and  northwest  by  the  low  water  mark  of  the 
river,  or  at  its  middle  state?  or,  in  other  words, 
whether  the  State  of  Indiana  extends  to  low  water 
mark,  or  stops  at  the  line  reached  by  the  river  when 
at  its  medium  height  ? 

In  pursuing  this  inquiry,  we  must  recollect  that 
k  is  not  the  bank  of  the  river,  but  the  river  itself,  at 
which  the  cession  of  Virginia  commences.  She 
conveys  to  Congress  all  her  right  to  the  territory 
^situate,  lying,  and  being,  to  the  northwest  of  the 
river  Ohio.''  And  this  territory,  according  to  exnreses 
stipulation,  is  to  be  laid  off  into  independent  States. 
These  States,  then,  are  to  have  the  river  itself^ 
wherever  that  may  be,  for  their  boundary.  This  is 
a  natural  boundary,  and  in  establishing  it,  Virginia 
must  have  had  in  view  the  convenience  of  the  future 
population  of  the  country. 

When  a  great  river  is  the  boundary  between  two 
nations  or  states,  if  the  original  property  is  in  neither, 
ind  there  be  no  convention  resjpecting  it,  each  holds 
to  the  middle  of  the  stream.  But  when,  as  in  this 
case,  one  State  is  the  original  proprietor,  and  grants 
the  territory  On  one  side  only,  it  retains  the  river 
within  its  own  domain,  and  the  newly-created  State 
Extends  to  the  river  only.  The  river,  however,  is 
its  boundary. 

<<tn  case  of  doubt,"  says  Vattel,  '<  every  cqUntry 
lying  upon  a  river,  is  prespmed  to  have  fio  ethc^ 
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moL      limits  bdt  the  river  itself ;  beqaose  nothing  is  mof^ 

^^J^^[)|^J^  natural  than  to  take  a  river  for  a  boundary,  when  a 

tmmm     9tate  ifl  establish^  on  it»  borders;  and  wherever 

4Mhoof.    there  is  a  doubt,  that  is  always  to  be  presumed  which 

IS  most  natural  and  most  probable/' 

^  If,"\  says  the  same  author,  <<  the  country- whicb 
borders  on  a  river,  has  no  other  limits  than  die  river 
itself,  it  is  in  the  number  of  territories  that  have  nar 
tural  or  indetermined  limits,  and  it  enjoys  the  rigl^ 
of  aHuvion."* 

Any  gradual  accretion  of  land,  then,  on  the  Indi* 
ana  side  of  the  Ohio,  would  belong  to  Indiana,  and 
it  is  not  very  easy  to  distinguish  between  land  thus 
forpied  j  and  land  formed  by  the  receding  of  the  water* 

If,  instead  of  an  annual  and  somewhat  irregular 
rising  and  falling  of  the  river,  it  was  a  daily  and 
almost  regular  ebbing  and  flowing  of  the  tide,  it 
would  not  be  doubted  that  a  country  bounded  by  the 
river  would  extend  to  low  water  mark.  This  rule 
has  been  established  by  the  common  consent  of 
mankind.  It  is  founded  on  common  convenience^. 
Even  when  a  State  retains  its  dominion  over  a  river 
which  constitutes  the  boundary  between  itself  and 
another  State,  it  would  be  extremely  inconvenient 
to  extend  its  dominion  over  the  land  on  the  other 
side,  which  was  left  bare  by.  the  receding  of  the 
water.  And  this  inconvenience  is  not  less  where 
the  rising  and  felling  is  annual,  than  where  it  is 
diurnal.  Wherever  the  river  is  a  boundary  betweea 
States,  it  is  the  main,  the  permanent  river,  which 
constitutes  that  boundary ;  and  th6  mind  will  £nd 

a  L.  1.  C.  22.  §  268. 
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itself  embatrassed  with  iosurmouritable  difficulty  in      fsta 
attempting  to  draw  any  other  line  than  the  low  water  ^HaaUy^ 
mark.  ^^ 

When  the  State  of  Virginia  made  the  Ohio  th^  Anthooy. 
bonndary  of  States/  she  must  hare  intended  the 
great  river  Ohio,  not  a  narrow  bayou  into  which  its 
waters occasionaUy  run.  All  theinconvenience  which 
would  result  from  attaching  a  narrow  strip  of  couur 
try  lying  on  the  northwest  side  of  that  noble  river 
to  the  States  on  its  southeastern  side,  would  result 
^m  attaching  to  Kentucky,  the  State  on  its  south- 
eastern border,  a  body  of  land  lying  northwest  of 
the  real  river,  and  divided  from  the  main  land  only 
by  a  narrow  channel,  through  the  whole  of  which 
the  waters  of  the  river  do  not  pass,  until  they  rise 
ten  feet  above  the  low  water  mark. 

The  opinions  given  by  the  Court  must  be  consi- 
dered in  reference  to  the  case  in  which  they  were 
given.  The  sole  question  in  the  cause  respected 
the  boundary  of  Kentucky  and  Indiana ;  and"  the 
tkle  depended  entirely  upon  that  question.  The 
definition  of  an  island  which  the  Court  was  request- 
ed to  give,  was  eitheran  abstract  proposition,  which 
k  was  unnecessary  to  answer,  or  one  which  was  to 
be  ainswered  according  to  its  bearing  on  the  facts^  in 
the  cause.  The  definition  of  an  island  was  only 
matmal,  so  far  as  that  definition  might  aid  in  fixing 
the  boundary  of  Kentucky.  In  the  opinion  given 
by  the  Court  on  .the  motion  made  by  the  counsel  for 
the  defendants,  they  say,  that  <<  no  land,  can  be  called 
an  island^  of  the  Ohio,  unless  it  be  surrounded  by 
the- waters  of  that  river  at  low  water  mark.^  .  We 
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are  not  satisfied  that  this  definition  is  incorrecti  as 
respected  the  subject  before  the  Court ;  bat  it  is 
rendered  unimportant,  by  the  subsequent  member  of 
the  sentencci  in  which  they  say,  ^^that  to  low  water 
mark  only,  on  the  western  and  northwestern  side  of 
the  Ohio,  does  the  State  of  Kentucky  extend.'* 

So,  in  the  motion  made  by  the  counsel  for  the 
plaintifi*,  the  Court  was  requested  to  say,  that  if  the 
waters  of  the  Ohio  flowed  in  the  channel^  in  its 
middle  and  usual  state,  it  was  not  only  an  island,  but 
'^  within  the  State  of  Kentucky." 

If  the  land  was  not  within  the  State  of  Kentucky, 
the  Court  could  not  give  the  direction  which  was 
requested.  The  Court  ^ve  an  instruction  substan* 
tially  the  same  with  that  which  had  been  given  on 
the  motion  of  the  defendant's  counsel. 

If  it  be  true,  that  the  river  Ohio,  not  its  ordinary 
bank,  is  the  boundary  of  Indiana,  the  limits  of  that 
State  can  be  determined  only  by  the  river  itself, 
'fhe  same  tract  of  land  cannot  bo  sometimes  in 
Kentucky,  and  sometimes  in  Indiana,  according  to 
the  rise  and  fall  of  the  river.  It  most  be  always 
in  the  one  $tate,  or  the  other. 

There  would  be  little  difficulty  in  deciding,  that 
in  any  case  other  than  land  which  was  sometimes 
an  island,  the  State  of  Indiana  would  extend  to  low 
water  mark.  Is  there  any  safe  and  secure  princi- 
ple, on  which  we  can  apply  a  different  rule  to  land 
which  is  sometimes,  though  not  always,  surrounded 
by  water  ? 

So  far  as  respects  the  great  purposes  fbr  which 
the  river  was  taken  as  the  boundary,  the  two  cascfl 
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Mem  to  be  i^ithin  the  same  reason,  and  to  require 
the  same  rule.  It  ^ould  be  as  inconvenient  to  the 
people  inhabiting  this  neck  of  land,  separated  from 
Indiana  only  by  a  bayou  or  ravine,  sometimes  dry  for 
six  or  seven  hundred  yards  of  its  extent,  but  separa- 
ted from  Kratucky  by  the  great  river  Ohio,  to  form 
a  part  of  the  last  mentioned  State,  as  it  would  for 
the  inhabitants  of  a  strip  of  land  along  the  whdle 
extent  of  the  Ohio,  to  form  a  part  of  the  State  on 
the  opposite  shore.  Neither  the  one  nor  the  other 
can  be  considered  as  intended  by  the  deed  of  cession. 

If  a  river,  subject  to  tides,  constituted  the  bounda^ 
ry  of  a  State,  and  at  flood  the  waters  of  the  river 
flowed  through  a  narrow  channel^  round  an  exten- 
sive body  of  landi  but  receded  from  that  channel  at 
ebb,  M  as  to  leave  the  land  it  surrounded  at  high 
water,  connected  with  the  main  body  of  the  coun- 
try;  this  portion  of  territory  would  scarcely  be  con-^ 
sklered  as  belonging  to  the  State  on  the  opposite  side 
of  the  fiver,  although  that  State  should  have  the 
property  of  the  river.  The  principle  that  a  country 
bounded  by  a  river  extends  to  low  water  mark,  a 
principle  so  natural,  and  of  such  obvious  conve- 
nience  aa  to  have  been  generally  adopted,  would, 
W9  think,  apply  to  that  case*  We  perceive  no  suf- 
ficient reason  why  it  should  not  apply  to  this. 

The  case  is  certainly  not  without  its  difficulties; 
but  in  grei^  questions  which  concern  the  boundaries 
of  States,  where  great  natural  boundaries  are  estab^ 
li^ed  in  general  terms,  with  a  view  to  public  conve- 
nience, and  the  avoidance  of  controversy,  we  think 
the  great  object,  where  it  can  be  distiactlv  perceived^ 
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ought  not  to  be  defeated  by  those  technical  perpleu* 
ties  which  maj  sometimes  influence  contracts  be- 
tween individuals.  The  State  of  Virginia  intoided 
to  make  the  great  river  Ohio,  throughout  its  extent^ 
the  boundary  between  the  territory  ceded '  to  the 
United  States  and  herself.  When  Uiat  part  of  Vir- 
ginia, which  is  now  Kentucky,  became  a  separate 
State,  the  river  was  the  boundary  between  the  new 
States  erected  by  Congress  in  the  ceded  territory, 
and  Kentucky.  Those  principles  and  considerations 
which  produced  the  boundary,  ought  to  preserve  it. 
They  seem  to  us  to  require,  that  Kentucky  should 
not  pass  the  main  river,  and  possess  herself  of  lands 
lying  on  the  opposite  side,  alAough  they  should,  for 
a  considerable  portion  of  the  year,  be  surrounded  by 
the  waters  of  the  river  flowing  into  a  narrow  chan-" 
ncl. 

It  is  a  (act  of  no  inconrideraUe  importance'  in  thik 
case,  that  the  inhabitants  of  this  land  have  uniformly 
considered  themselves,  and  have  been  uniformly  con* 
sidered,  both  by  Kentucky  and  Indiana,  as  belonging 
to  the  last  mentioned  State.  No  diversity  of  opinion 
appJDars  to  have  existed  on  this  point  The  water  on 
the  north  western  sidd  of  the  land  in  tontroversy, 
seems  not  to  have  been  spoken  6f  aa  a  part  of  the 
river,  but  as  a  bayou.  The  people  of  the  vtddage) 
who  viewed*  the  river  in  all  its  changeb,  aeetti  not  to 
Imve  considBred  this  land  as  being  an  idand  <>f  di« 
Ohio,  and  as'a  pert  of  Kentucky,  but  as  lying  on  th« 
north  western  ride  ^f  the  Ohio,  and  being  k  part  of 
fm^iana. 
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The  compact  with  Virginia,  under  which  Ken-       is^ 
tucky  beeame  a  State,  stipulates,  that  the  navigation  ,^]J^J^J[^ 
of,  and  j  urisdiction  over,  the  river,  shall  be  concurrent    ie  Rues, 
between  the  new  States,  and  the  States  which  may 
possess  the  opposite  shores  of  the  said  river.    This 
term  seems  to  be  a  repetition  of  the  idea  under  which 
the  cession  was  made.     The  shores  of  a  river  bor- 
der o>n  the  water's  edge. 

Judgment  affirmed,  with  costs. 


(Pntzi.) 

La  Amistad  be  Rues. — Almiral^  Libellant. 

Quortf,  Whether,  where  a  prize  has  heeo  token  by  a  prlmteer  fitted 
out  io  violatioo  of  our  neatraUtj*  the  renels  of  the  United  States 
have  a  right  to  recapture  the  prize  and  bring  it  into  oar  pom  for 
adjudication? 

(n  cases  of  marine  torts,  the  probable  profits  of  a  voyage  are  net  a  fit 
rule  for  the  ascertainment  of  damages. 

In  cases  of  violation  of  oar  neutrality  by  any  of  the  belligerents,  if  the 
prize  comes  toluniarily  within  our  territory,  it  is  restored  to  the 
original  owners  by  our  Courts.  But  their  jurisdiction  for  this  pur- 
pose, under  the  law  of  natiooa,  extends  only  to  restitution  of  the 
specific  property,  with  costs  and  expenses,  during  the  pendency  of 
the  suit,  and  does  not  extend  to  the  infliction  of  vindictive  damages 
as  ia  ordinary  cases  of  marine  torts. 

Where  the  original  owner  seeks  for  restitution  in  our  Courts  upon  the 
ground  of  a  viokition  of  our  neutrality  by  the  captors,  the  emu  pro* 
hmndi  rests  upon  him,  and  if  there  be  reasonable  doubt  respecting 
the  facts,  the  Court  will  decline  to  exercise  its  jurisdiction] 

Appeal  from  the  District  Court  of  Louisiana. 
7ot.  Y.  49 
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182a  This  was  the  case  of  a  Spanish  shipcaptured  by 

Lft  AmUtad  ^^^  Venezuelan  privateer  La  Guerriere,  on  the  high 
deRuea.  seas,  in  November,  1817,  and  afterwards  forcibly 
taken  possession  of  near  the  mouth  of  thfe  Mississip- 
pi, by  a  detachment  from  the  United  States  ketch 
Surprise,  and  brought  into  the  port  of  New-Orleans. 
A  libel  was  there  filed  in  the  District  Court,  in  be- 
half of  the  original  Spanish  owners,  claiming  resti- 
tution of  the  property,  upon  the  ground,  (among 
other  things,)  that  the  privateer  had  augmented  her 
crew  in  the  United  States,  during  the  cruise,  and  be- 
fore the  capture.  A  claim  was  given  in  by  the  origi- 
nal captors,  denying  the  allegations  in  the  libel,  and 
praying  restitution  of  the  property  as  lawfully  cap- 
tured. At  the  hearing  in  the  District  Court,  the 
cause  turned  almost  entirely  upon  the  question  of 
the  augmentation  of  the  crew,  and  the  Court  de- 
creed restitution  of  the  property  to  the  original  Spa- 
ilbh  owners  with  damages,  which  were  ordered  to 
be  ascertained  by  assessors.  The  assessors  reported 
damages  as  follows :  to  the  owners  of  the  ship  for 
loss  by  plunder,  $626  OG 

and  to  the  owners  of  the  cargo  for  loss  of 

market  by  the  capture,  4000  00 

and  loss  by  plunder,  675  00 


in  the  whole,  $5,200  00 

The  report  was  confirmed  by  the  Court,  and  dama- 
ges decreed  accordingly.  From  this  decree,  the  cap- 
tors appealed  to  this  Court. 
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Mr.  C  /•  IngersoUy  for  the  appellants,  argued  laio. 
apon  the  facts,  to  show  that  there  was  no  suflScient  ^^^v"^^ 
evidence  to  prove  that  the  privateer  had  augmented  deRucs. 
her  force  in  the  ports  of  the  United  States.  He  in-  •w«»^«^ 
sisted,  that  the  burthen  of  proof  to  establish  this  fact 
rested  with  the  original  Spanish  owners,  who  claimed 
restitution  upon  it ;  and  that  they  had  not  shown,  be- 
yond all  reasonable  doubt,  to  the  satisfaction  of  the 
Court,  that  the  captors  bad  increased  their  armament 
in  violation  of  our  neutrality.  He  also  argued,  that 
supposing  the  misconduct  on  the  part  of  the  captors 
ever  so  clearly  established  by  the  evidence,  the  juris- 
diction of  our  Courts  does  not  extend  to  the  inflic- 
tion of  vindictive  damages  for  their  offence,  but  i3 
limited  by  the  law  of  nations  to  restitution  of  the 
specific  property  illegally  captured.  To  carryit  fur- 
ther, would  be  to  assume  the  entire  prize  jurisdictioiji 
with  all  its  incidents,  which  is  exclusively  vested  in 
the  Courts  of  the  captor^s  country.  At  all  events,  it 
is  well  established,  that  the  probable  profits  of  a 
voyage  is  not  a  fit  rule  for  the  assessment  of  dama- 
ges in  cases  of  marine  torts,  and  even  upon  that 
ground  alone  the  decree  must  be  reversed. 

The  Attorney' General  J  contra,  insisted,  that  the 
evidence  of  an  illegal  augmentation  of  the  force  of 
the  privateer  in  our  ports,  was  sufficiently  esta- 
blished by  the  evidence.  He  argued,  that  where  the 
neutrality  of  our  ports  is  violated  io  this  manner,  and 
the  property  captured  is  brought  within  our  terri- 
tory, the  Courts  of  this  country,  proceeding  in  rem^ 
are  bound  not  merely  to  restore  the  specific  property 
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1820.  to  the  original  owners,  but  to  restofid  it  with  costs 
LaAmistad  ^°^  damages,  as  in  an  ordinary  case  of  illegal  sei- 
de  Rues.  2ure.  Being  possessed  of  the  princifNd  questioii  of 
prize  or  no  prize,  that  necessarily  draws  after  it  all 
incidental  questions ;  and  the  one  is  no  more  ao  in- 
vasion of  the  exclusive  jurisdiction  of  the  belligerent 
Prize  Courts  than  the  other.  The  neutral  tribanal 
having  taken  jurisdiction  for  the  purpose  of  vindi* 
eating  the  neutrality  of  its  own  country,  by  placing 
things  in  the  same  state  they  would  have  been  in, 
had  not  that  neutrality  been  violated,— can  only  do 
complete  justice  between  the  parties,  by  inflicting 
upon  the  captors  such  damages  as  will  afford  tho 
original  owners  an  indemnity  for  the  loss  they  have 
sustained. 

»tf«tA  14th.  Mr.  Justice  Stort  delivered  the  opinion  of  the 
Court,  and,  after  stating  the  facts,  proceeded  as  fol- 
lows. We  pass  over  the  question,  whether,  suppo- 
sing there  was  an  illegal  augmentation  of  the  crew 
of  the  privateer  in  our  ports,  the  American  captors 
had  any  right  forcibly  to  bring  in  the  prize  for  adju- 
dication. It  is  an  important  question,  and  wlmi  it 
shall  be  necessary  to  decide  it,  it  will  deserve  seri- 
ous consideration.  The  present  cause  may  well  be 
disposed  of  without  any  discussion  concerning  itt 

Two  questions  have  been  made  at  the  bar.  I.  Whe- 
ther, in  point  of  fact,  the  illegal  augmentation  erf*  the 
crew  b  so  established  as  to  entide  the  Spanish  libel- 
lants  to  restitution.  2.  If  S0|  whether  the  damages 
were  rightfully  awarded. 
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The  last  questioa  will  be  first  conndeied.    And      mo. 
as  to  the  item  of  damages  for  loss  of  market,  we  are  ^^^^^ 
all  of  opinion  that  it  is  clearly  inadmissible.    In    deRoea. 
cases  of  marine  torts,  this  Court  have  deliberately  proteVmr^ 
settled,  that  the  probable  profits  of  a  voyage  are  not  ^  ^^ 
a  fit  mode  for  the  ascertainment  of  damages.'    It  is  ^„^^^|;^ 
considered  that  the  rule  is  too  uncertain  in  its  own  ">•'**  «»«>• 
nature^  and  too  limited  in  its  applicability,  to  entitle 
it  to  judicial  sanction.    The  same  principle  must 
govern  in  the  present  case. 

Biit  a  more  general  objection  is  to  the  allowance  j^^^^*^ 
of  any  damages  in  cases  of  this  sort,  as  between  the  [^''^S^f^ 
belligerents.  The  doctrine  heretof<»«  asserted  in  ^S!^.^^ 
this  Court  i:^  that  whenever  a  capture  is  made  by 
any  belligerent  in  violation  of  our  neuttality,  if  the 
prize  come  >  voluntarily  within  our  jurisdiction,  it 
^all  be  restored  to  the  original  owners.  This  is 
done  upon  the  footing  of  the  general  law  o(  nations ; 
and  the  doctrine  is  fully  recognised  by  the  act  of 
Congress  of  1794.  But  this  Court  have  nevc^  yet 
been  understood  to  carry  their  jurisdiction,  in  cases  of 
violation  of  neutrality,  beyond  the  authority  to  de- 
cree restitution  of  the  specific  property,  with  the 
costs  and  expenses  during  the  pending  of  the  judicial 
piMeedings.  We  are  now  called  upon  to  give  gene- 
ral damages  fw  plunderage,  and  if  the  particular  dr- 
comstances  of  any  case  shall  hereafter  require  it,  we 
may^  be  called  upon  to  inflict  exemplary  damages  to 
the  same  extent  as  in  the  ordinary  cases  of  nMurine 
toits.    We  entirely  disclaim  any  right  to  inflict  such 

a  The  Amiable  Nsocy,  3  Whiotf  646. 


Digitized  by 


Google 


390  CASES  IN  THE  SUPREME  COURT 

1820.  damages ;  and  consider  it  no  part  of  the  duty  of  a 
La  Amistad?  i^^utral  nation  to  interpose,  upon  the  mere  footing  of 
de  Rues.  t|,e  Jaw  of  nations,  to  settle  all  the  rights  and  wrongs 
which  may  grow  out  of  a  capture  between  bellige- 
rents. Strictly  speaking,  there  can  be  no  such  thing 
as  a  marine  tort  between  the  belligerents.  Each 
has  an  undoubted  right  to  exercise  all  the  rights  of 
war  against  the  other ;  and  it  cannot  be  a  matter  of 
judicial  complaint,  that  they  are  exercised  with  seve- 
rity, even  if  the  parties  do  transcend  those  rules 
which  the  customary  laws  of  war  justify.  At 
least,  they  have  never  been  held  within  the  cogni- 
zance of  the  prize  tribunals  of  neutral  nations.  The 
captors  are  amenable  to  their  own  Government 
exclusively,  for  any  excess  or  irregularity  in  their 
proceedings ;  and  a  neutral  nation  ought  no  other- 
wise to  interfere,  than  to  prevent  captors  from  ob- 
taining any  unjust  advantage  by  a  violation  of  its 
neutral  jurisdiction.  Neutral  nations  may,  indeed,  in- 
flict pecuniary,  or  other  penalties,  on  the  parties  for 
any  such  violation  ;  but  it  then  does  it  professedly 
in  vindication  of  its  own  rights,  and  not  by  way  of 
compensation  to  the  captured.  When  called  upon 
by  either  of  the  belligerents  to  act  in  such  cases,  all 
that  justice  seems  to  require  is,  that  the  neutral  na- 
tion should  fairly  execute  its  own  laws,  and  give  no 
asylum  to  the  property  unjustly  captured.  It  is 
bound,  thereforct  to  restore  the  property  if  found 
within  its  own  ports ;  but  beyond  this  it  is  not 
obliged  to  interpose  between  the  belligerents.  If  in- 
deed it  were  otherwise,  there  would  be  no  end  to 
the  difficulties  and  embarrassments  of  neutral  prize 
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tribunals^  They  would  be  compelled  to  decide  id  isso. 
every  variety  of  shape  upon  marinetrespasses  in  rem,  ^^JfAmistad 
and  inpersonamj  between  belligerents,  without  pos-  ^  R^^- 
sessing  adequate  means  of  ascertaining  the  real  facts, 
or  of  compelling  the  attendance  of  foreign  witnesses; 
and  thus  they  would  draw  within  their  jurisdiction 
almost  every  incident  of  prize.  Such  a  course  of 
things  would  necessarily  create  irritations  and  ani- 
mosities, and  very  soon  embark  neutral  nations  in  all 
the  controversies  and  hostilities  of  the  conflicting 
parties.  Considerations  of  publiq  policy  come  there- 
fore in  aid  of  what  we  consider  the  law  of  nations 
on  this  subject ;  and  we  may  add,  that  Congress  in 
its  legislation  has  never  passed  the  limit  which  is 
here  marked  out.  Until  Congress  shall  choose  to 
prescribe  a  different  rule,  this  Court  will,  in  cases  of 
this  nature,  confine  itself  to  the  exercise  of  the  sim- 
ple authority  to  decree  restitution,  and  decline  all  in- 
quiries into  questions  of  damages  for  asserted  wrongs. 
The  dek^ree  for  damages  is,  therefore,  unhesitatingly 
reversed. 

The  other  question  presents  more  difficulty.     It  omaproban 
must  be  admitted,  that  there  is  positive  testimony  ^^^  '«?^<u: 

^  r  ,/    tion  18  claimed 

dhrecdy  to  the  point  of  the  illegal  augmentation  of  ^^r/"^*^' 
the  crew  of  the  privateer ;  and  if  it  stood  uncontra-  ^  Si^^^ 
dieted^  and  were  liable  to  no  deduction,  the  libellant  ^°'l^'j;^ 
would  certainly  be  entitle  to  restitution.    But  the  "p~**»^ 
testimony  as  to  the  augmentation,  comes  chiefly  from 
very  obscure  persons,  and  is,  in  itself,  in  many  re- 
spects, loose  and  equivocal ;  and  that  of  one,  at  leastf , 
of  the  principal  witncsei^,  is.  in  a  most  material  fact, 
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1890.      directly  contradicted  by  a  written  document,  whose 
^]|^2^j^  verity  has  not  been  questioned.    It  is  proved,  by  the 
de  R1M8.    report  of  an  inspector  made  to  the  custom  house, 
that  at  the  arrival  of  the  privateer  in  port,  she  had 
on  board  49  men ;  yet,  the  witness  alluded  to,  ex- 
pressly alleges,  that  at  the  time  of  her  arrival  atNew- 
Orleansi  she  had  not  mcurethan  ten  or  twelve  persons 
on  board.    It  appears,  too,  that  the  crew  of  the  pri* 
vateer  was  wholly  composed  of  foreigners,  princi^ 
pally  persons  from  the  Spanish  Maine,  and  from  St. 
Domingo.    Being  arrived  at  New-Orleans  in  the 
course  of  a  cruize,  which  is  not  proved  to  have  ended 
there,  the  m^ural  presumption  is,  that  her  original 
crew  continued  attached  to  her ;  and  this  presump* 
tion  is  considerably  fortified  by  the  fact,  that  though 
the  oflScers  of  the  custom  house  of  that  port  vigi- 
lantly inquire  into  cases  of  thb  nature,  there  is  no- 
thing in  their  tettimony,  that  in  the  slightest  degree 
affects  the  conduct  of  the  {uivateer  in  an  unfavoura- 
ble manner.    It  certainly  cannot  be.  said,  that  the 
evidence  b  free  from  all  reasonable  doubt    And,  in 
-cases  of  this  nature,  where  the  libellant  seeks  tlmraid 
of  a  neutral  Court  to  interpose  itself  against  ^  belli- 
gerent capture,  on  account  of  a  supposed  tidatioo 
of  neutrality,  we  think  the  burthen  of  proof  reste 
upon  him.    To  justify'li  restitution  to  the  miginal 
owners,  the  vidation  of  neutrality  should  be  cleariy 
made  out    If  it  remains  dcndbtful,  the  Court  ought 
to  decline  the  exercise  of  its  juri«fiction,  and  leave 
the  property  where  it  fills  it    We  cannot  say  tlutt 
the  present  case  isclear  from  reasonable  doubt}  and. 
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therefore,  we  reverse  the  decree  of  the  District  Court,       1820. 

and  order  restitution  to  be  made  to  the  original  cap-  j^^^  .iaanad 
tors ;  but,  under  all  the  circumstances,  the  parties     ^^  ^^^ 
are  to  bear  their  own  costs. 

Decree  reversed. 

Decree.  This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  of  the  District  Court  of  the 
United  States  for  ihe  district  df  Louisiana,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is 
DECREED  and  ORDERED,  that  the  decree  of  the  said 
District  Court,  in  this  case,  be,  and  the  same  is,  hereby 
reversed  and  annulled.  And  this  Court,  proceeding 
to  pass  such  decree  as  the  said  District  Court  should 
have  passed,  it  is  further  decrkied  and  ordered,  that 
the  libel  be  dismissed,  and  the  said  ship  La  Amistad, 
her  tackle,  apparel,  an  J  furniture,  and  cargo,  be  re- 
stored to  the  claimants.  And  it  is  further  qrdb^ed, 
,  that  each  party  pay  their  own  costs. 
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1820. 

(CoaiMON  Law.) 

LtLE  £t  OL  V.  RODGERS* 

IVbere  claims  against  a  party,  both  in  his  owo  right,  and  in  a  repre-- 
sentatif  e  character,  are  submitted  to  the  award  of  arbitrators,  it  is 
a  valid  objection  to  the  award,  that  it  does  not  precisely  distinguish 
between  moneys  which  are  to  be  paid  by  him  in  his  representative 
character,  and  those  for  which  he  is  personally  bound. 

An  award  may  be  ^oid  in  part,  and  gopd  for  the  residue.  But  if  the 
part  which  is  void  be  so  connected  with  the  rest  as  to  affect  ika  jus- 
tice of  the  case  between  the  parties,  the  whole  is  void. 

£rror  to  the  Circuit  Court  for  the  district  of  Co* 
lumbia. 

This  was  an  action  of  "debt  against  the  defend- 
ant, on  a  bond  given  by  Jerusba  Dennison,  and  the 
defendant,  to  the  plaintiffs,  with  a  condition  to  per* 
form  the  award  6[  certain  persons  chosen  to  arbitrate 
all  differences,  &€•  between  the  plaintiffs  and  Jeru- 
sba Dennison,  either  as  administratrix  of  Gideon 
Dennison,  deceased,  or  in  any  other  capacity.  The 
condition  of  the  obligation  bin  these  Words:  '^  Where-* 
as  the  said  Jerusba  Dennison,  and  the  said  James 
Lyie  and  Joshua  B.  Bond,  have  agreed  to  refer  all 
matters  in  dispute  between  them,  to  the  award  and 
arbitrament  of  David  Winchester  and  Thomas  Te- 
nant, of  the  cityof  Baltimore ;  and  in  case  fhey  difier 
in  ppinion,^^  then  to  them  and  such  third  pers^  as 
the  said  David  Winchester  and  Thomas  Tenant 
shall  choose  and  appoint.  Now,  the  condition 
of  the  ol^ligation  is  such,  that  if  the  above  bound 
Jerusba  Dennison,  her  heirs,  executors  and  adminis* 
trators,  do,  and  shall  well  and  truly  stand  to^  abide 
by^  and  keep  the  award  and  arbitrament  of  the  said 
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David  Winchester  and  Thomas  Tenant,  arbiters,  laso. 
indifferently  named  and  appointed  hy  them  to  arbi- 
trate,  award,  and  adjudge  of,  and  concerning  all  ac- 
tions and  causes  of  actions,  dt^bts,  dues,  controver- 
sies, claims  or  demands  whatsoever,  both  at  law  and 
in  equity,  which  the  said  James  Lyle  and  Joshua  B. 
Bond  have,  or  either  of  them  hath,  against  her  the 
said  Jerusha  Dennison,  as  administratrix  of  Gideon 
Dennison,  or  in  any  other  capacity.  Or  in  case  the 
said  arbitrators  shall  differ  in  opinion,  if  then  the  said 
Jerusha  Dennison,  her  heirs,  executors  and  adminis- 
trators, and  every  of  them,  do,  and  shall  stand  to, 
abide  by,  perform  and  keep  the  award  and  arbitra- 
ment of  them  the  said  David  Winchester  and  Tho-r ' 
mas  Tenant,  or  either  of  them,  and  of  such  discreet 
and  indifferent  person  as  they  shall  elect  and  appoint 
as  a  third  person  as  aforesaid ;  then  this  obligation 
to  be  void,  and  of  none  effect,  othentise  to  be  and 
remain  in  full  force  and  virtue." 

Upon  this  submission,  the  following  award  was 
made :  '^  Whereas  certain  differences  have  arisen  be- 
tween Joshua  B.  Bond  and  James  Lyle,  of  the  city 
of  Philadelphia,  in  the  State  of  Pennsylvania,  of 
the  one  part,  and  Jerusha  Dennison,  of  Harford  coun- 
ty, in  the  State  of  Maryland,  of  the  other  part ;  and 
whereas,  for  the  purpose  of  putting  an  end  to  the 
said  differences,  the  said  parties,  by  their  several 
bonds,  bearing  date  the  fifteenth  day  of  November, 
last  past,  have  reciprocally  become  bound,  each  to 
the  other,  in  the  penal  sum  of  12,000  dollars,  cur- 
rent money  of  the  United  States,  lo  stand  to,  abide 
by,  perform,  and  keep  the  award  of  David  Winches- 
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1820.  ter  and  Thomas  Tenant,  arbiters  indifferently 
named  and  appointed  to  atbitrate,  adjudge,  and  award 
of,  and  concerning  all  actions,  or  causes  of  actions, 
debts,  dues  or  demands,  whatsoever,  both  of  law  and 
in  equity,  which  the  said  Joshua  B.  Bond,  and  James 
Lyle,  or  either  of  them,  ha^^e  against  the  said  Jerusha 
Dennison,  as  administratrix  of  Gideon  Dennisonj'or 
in  any  other  capacity : 

**  Whereupon,  we,  the  above  named  arbitrators,  after 
having  heard  the  allegations  of  the  parties,  proceed- 
ed to  an  examination  of  the  accounts,  documents 
and  proofs,  by  them  respectively  produced,  and  hav- 
ing maturely  considered  the  same,  do  adjudge  and 
award  in  manner  and  form  following : 

**  First.  We  do  adjudge  and  award,  that  there  is 
due  from  Jerusha  Dennison  to  Joshua  B.  Bond 
and  James  Lyle,  the  sum  of  8,726  dollars  and 
4i  cents,  with  interest  from  this  date,  until  paid ; 
upon  the  payment  whereof,  all  suits  at  law  and  in 
equity,  between  them,  shall  cease  and  determine. 
And, 

"  Second.  We  do  adjudge  and  award,  that  upon  the 
payment  by  the  said  Jerusha  Dennison,  of  the  sum 
above  awarded,  with  interest,  as  aforesaid,  the  said 
Joshua  B.  Bond  and  James  Lyle  shall  execute  to  the 
said  Jerusha  Dennison,  a  good  and  sufficient  release 
of  all  clarms  against  her,  both  in  her  private  capacity, 
and  as  administratrix  of  the  late  Gideon  Dennison  ; 
and,  also,  that  they  shall  re-convey,  or  release,  as 
the  case  may  require,  all  lands  heretofore  conveyed 
or  pledged  to  them  by  the  late  Gideon  Dennison,  as  a 
collateral  security ;  and  further,  that  they  shall  deli- 
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ver  to  the  said  Jernsha  Dennison,  or  accoant  for  on      1820. 
oath,  all  bonds,  notes,  bills,  or  other  securities  here-    '^T'T^^ 
tofore  given  to  them  by  the  late  Gideon  Dennison,  as        ▼. 
collateral  security: — And,  ^ 

<^  Lastly.  We  do  adjudge  and  award,  that  this 
award  shall  be  conclusive  between  the  parties." 

The  sum  awarded  by  the  arbitrators  not  having 
been  paid,  this  stiit  was  instituted.  The  defeAdant, 
after  praying  oyer  of  the  bond,  and  of  the  condition, 
pleaded  no  award.  The  plaintiffs,  in  their  replica- 
tion, set  forth  the  award,  and  assigned  as  a  breach  of 
it,  the  non-payment  of  the  sum  of  8,726  dollars  and 
46  cents,  with  interest,  awarded  to  be  due  to  theqi 
from  the  said  Jerusha  Dennison.  The  defendant  re- 
joined, that  among  the  matters  in  dispute  between 
the  parties,  was  a  dispute  relating  to  certain  lands 
conveyed  in  fee  simple  by  Gideon  Dennison,  the  in- 
testate of  the  said  Jerusha  Dennison,  to  the  plaintiffs, 
in  his  lifetime,  without  any  condition  or  defeazance 
expressed  therein,  1)ut  with  an  understanding  and 
agreement  between  them,  that  the  same  should  be 
held  by  the  plaintiffs  as  a  collateral  security  for  the 
payment  of  whatever  debt  was  due  from  the  said^ 
Gideon  Dennison  to  the  plaintiffs.  And,  also,  as  to 
certain  other  lands  and  land  titles,  pledged  in  like 
manner  as  a  collateral  security  for  the  said  debt 
But  because  the  said  matters  in  dispute  are  loft  unset- 
tled by  the  said  award,  and  for  other  causes  appear- 
ing on  the  face  of  the  said  submission  and  award, 
the  arbitrators  made  thereon  no  award,  &c* 

To  this  rejoinder  the  plaintiffs  demurred,  and  the 
defendants  joined  in  demiirrcr.    It  was,  however, 
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1820.  afterwardli  agreed  between  the  parties,  that  instead  of 
arguing  the  demurrer,  the  matter  contained  in  the 
foregoing  pleadings,  and  the  law  arising  thereon, 
should  be  subject  to  the  opinion  of  the  Court,  on  a 
statement  of  facts  made  by  the  parties,  and  the  ques^ 
tions  stated  as  arising  thereon. 

This  statement  admits  the  submission^  the  appear- 
ance of  the  parties  before  the  arbitrators,  the  award, 
due  notice  thereof,  a  demand  of  the  sum  awarded 
to  be  due,  and  a  refusal  to  pay  the  same.  The  state- 
ment also  contains  certain  letters  which  passed  be- 
tween the  plaintiffs  and  Jerusha  Denuison,  and  Sa- 
muel Hughes,  acting  for  and  in  behalf  of  the  said 
Jerusha,  dated  in  1799  and  1800 ;  and,  also,  a  letter 
from  the  plaintiffs,  dated  in  1800,  addressed  to  Mr. 
Hollingsworth,  a  lawyer  of  Baltimore,  containing  a 
copy  of  the  correspondence  above  mentioned,  and 
transmitting  him  a  note  for  5,568  dollars,  drawn  by 
Gideon  Dennison  in  his  lifetime,  of  which  the  plain- 
tiffs were  holders,  and  which  had  been  regularly  pro- 
tested* On  this  note^  Mr.  Hollingsworth  was  re- 
quested to  take  the  proper  means  to  obtain  payment. 
The  correspondence  admitted,  that  ^'  grants  of  lauds 
in  North  Carolina  and  Tennessee  had  been  given 
as  security,  without  any  acknowledgment  or  receipt 
for  the  same;'l  but  contained  no  information  what- 
ever, ascertaining  what  grants  were  so  given,  al- 
though full  information  on  that  subject  had  been  re- 
quested on  the  part  of  Jerusha  Dennison. 

^furch  iiui.      ^^^'»  *^o^^^y  ^^^  the  plaintiflft,  stated,  1 .  That  the  first 
objection  made  to  the  award  by  the  defendant  was. 
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that  the  arbitrators  had  not  determined  all  the  mat-  isso. 
ters  in  ccmtroversy  between  the  parties.  But  the 
only  evidence  to  support  this  allegation  is  inadmissi- 
ble and  insufficient  for  that  purpose ;  and  the  arbi- 
trators have  done  enough  if  they  decide  all  that  the 
parties  submit  to  them.  2.  It  is  also  objected,  that  the 
administratrix  could  not  submit  differences  relative 
to  her  intestate's  estate  to  arbitration.  But  the  right 
of  executors  and  administrators  to  submit  to  arbitra- 
tion is  well  established  by  authorities,  and  the  sub- 
mission is  an  admission  of  assets  to  the  extent  which 
may  be  awarded  ;  or,  rather,  it  is  a  peP|onal  engage- 
ment to  pay  whatever  the  arbitrators  may  direct, 
without  regard  to  the  question  of  assets."*  3.  But  it 
is  again  objected,  that  the  award  is  void  for  uncer- 
tainty. To  which  it  is  answered,  that  the  universa- 
lity of  the  award  is  advantageous  to  the  defendant, 
and  that  a  general  release,  such  as  the  award  con- 
templates, is  the  best  release  for  him.  In  the  old 
casesy  the  judges  employnl  all  their  astuteness  to  de* 
feat  awards ;  but  in  the  progress  of  society,  they  have 
been  justly  viewed  with  more  favour,  and  many 
things  are  now  deemed  certain  which  were  formerly 
considered  incurably  bad.  It  is  not  necessary  that 
every  thing  should  be  stated  with  positive  certainty 
in  the  award  itself.  It  may  be  rendered  certain  by 
reference  aliunde.  The  question  is,  whether  the 
party  has  a  certain  and  definite  remedy.  Here  the 
defendant  may  show  that  certain  deeds  have  been  ex- 
ecuted, and  are  not  released.   It  is  sufficiently  certain 

a  Barry  v.  Knnh,  1  T.  P.  691.    Pearson  r.  Pearson,  5 
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i82Ci^  what  bondsi  &c.  may  be  delivered  up.  It  is  withia 
the  knowledge  of  the  parties.  If  the  pfaintiffs  should 
attempt  to  sue  upon  other  securities,  the  award  might 
be  pleaded  in  bar,  with  an  averment  that  they  were 
meant  to  be  included/  As  to  the  alternative  part  of 
the  award,  to  deliver  up  the  papers,  or  account  for  them 
on  oath ;  an  alternative  award  is  good,  if  certain.^ 
This  is  sufficiently  certain.  They  shall  deliver  themi 
up,  or  disclose  where  they  are.  Why  might  not  the 
arbitrators  direct  the  bonds,  &c  to  be  accounted  for 
on  oath,  instead  of  being  actually  delivered  up  ? 

Mr.  Pinkney  and  Mr.  Key^  contra,  contended,  1. 
Thiat  the  award  was  of  a  controversy  about  lands, 
which  the  administratrix,  in  her  representative  cha- 
racter, was  not  competent  to  submit  to  arbitration. 
That  this  was  the  nature  of  the  controversy  appears 
from  the  letters  offered  in  evidence,  ivhich  are  com- 
petent evidence  of  what  was  in  dispute.  It  appears 
jdso  from  the  award  itself.  But  this  awslrd  is  lio 
proof  of  assets.  That  question  was  referred  to  the 
arbitrators.  If  they  say  the  money  shall  be  paid,  it 
finds  assets^  otherwise,  if  they  only  decide  that  so 
much  is  due.  But  they  have  not  decided  either,  as 
to  J.  Dennison  in  her  representative^ character.  2. 
The  award  finds  a  sum  due  from  J.  Dennison,  but 
does  not  say  that  she  shall  pay  it.  Now,  the  arbitra- 
tors may  have  intended  merely  to  liquidate  the  claim, 
leaving  it  to  her  to  pay  it  or  not,  as  she  might,  or  might 

a  Kydon  Awards ^  205,  and  the  cades  there  cited. 
6  W.  205. 
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not  be  satisfied  with  the  restoration  bj  the  plaintiffs  mo* 
of  the  property  pledged.  The  Court  will  not  intend 
that  it  was  meant  that  she  should  pay,  whether  they 
offered  to  restore  the  pledges  or  not  And  even  if 
this  were  doubtful,  it  adds  another  objection  upon 
the  ground  of  uncertainty*  3.  There  are  several 
other  uncertainties.  It  is  uncertain  what  ^^  landsr' 
are  meant :  and  they  are  to  be  reconveyed  or  relea^ 
ed  '^  as  the  case  may  require."  Who  is  to  judge 
lyhat  the  case  may  require  ?  If  the  arbitrators  had  said 
who  should  judge,  it  would  even  then  be  void ;  for  it 
is  a  judicial  act  which  they  could  not  delegate  to 
anyone.'  The  lands  are  to  be '^released."  But  to 
whom  ?  The  award  does  not  state.  They  are  to  de- 
liver ^^all  bonds,"  &c.  heretofore  given  to  them  by 
the  late  G.  Dennison  as  collateral  security."  But 
they  are  not  specified,  and  this  is  a  fatal,  defect^ 
Again ;  They  aro  required  to  deliver  them,  or  ac- 
count for  them:  '*  on  oath."  Here  it  is  left  uncertain 
haw  they  are  to  account  for  them  on  oath.  It  is  said 
that  it  means  that  they  shall  disclose  where  they  are. 
But  ^hat  good  will  thb  do  the  administratrix,  if  she 
does  not  get  them  ?  If  the  plaintiffs  knew  v(hete  the 
securities  were,  the  arbitrators  ought  to  have  com- 
pelled their  production.  If  they  do  not  know,  what 
good  will  their  oath  do  us  ?  But  perhaps  it  may  be 
said,  that  it  means  that  they  shall  account  on  oath 
for  their  value.    This,  indeed,  would  be  more  rea- 

a  Kyd  on  Awards^  127. 

b  Pope  T.  Brett^  %  Saund.  292.    Ross  t.  Hodgf^,  1  U. 
Aiym.  234. 
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1820.  sbnable,  than  merely  telling  us  where  they  were :  and 
if  this  was  the  intention  of  the  arbitrators,  they  ought 
to  have  valued  them,  and  could  delegate  this  power 
to  no  other  person,  much  less  to  a  party.  Suppose 
it  to  mean  either,  the  award  is  void.  And  it  is  void 
for  uncertainty,  because  it  may  mean  either.  It  is 
admitted,  on  the  other  side,  that  an  award  nfust  be 
certain  on  its  face,  or  refer  to  something  by  which  it 
may  be  made  certain.  Now  this  award  is  full  of 
uncertainties  on  its  face,  and  refers  to  nothing  by 
which  they  can  be  explained.  It  is  said  that  it  refers 
us  to  a  knowledge  of  the  parties.  But  that  is  not 
sufficient.  The  case  cited  from  Lord  Raymond,* 
was  between  mortgagor  and  mortgagee,  who  may 
be  presumed  to  know,  and  there  was  no  dispute  as  to 
facts :  but  here  it  is  the  case  of  an  administratrix  who 
did  not  know,  and  a  part  of  the  dispute  was  what 
was  pledged.  All  these  uncertainties  are  left  to  be 
determined  by  the  plaintiffs,  who  are  to  return  what- 
ever they  may  choose.  But  we  have  the  same  right 
to  the  pledgee  which  they  have  to  the  debt,  and  the 
value  or  amount  of  neither  should  be  left  to  the  par- 
ties. Suppose  the  award  had  been,  that  one  party 
should  return  all  the  pledges,,  and  the  other  shouM 
pay  all  the  money  borrowed.  Here  would  have 
been  the  same  uncertainty,  but  it  would  have  been 
reciprocal:  and  if  an  award  that  one  party  should 
pay  all  that  was  lent,  or  account. on  oath  for  all  that 
was  lent,  would  be  a  nullity ;  an  award  that  the  other 
party  shall  return  all  the  pledges,  or  account  for  them 

a  Ld.  Boffm.  854. 
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on  oath,  is  equally  void.  The  rules  relative  to 
awards  have  been  derived  from  the  civil  law,  and 
that  law  deems  them  void  upon  the  same  ground  of 
nncertainty/  This  award  decides  nothing,  or  what 
is  the  same  thing,  it  decides  what  was  unimportant, 
and  leaves  all  that  was  material  to  be  taken  ad  refe- 
rendam.  It  does  not  state  in  what  character  J.  Den- 
nison  is  indebted  to  the  plaintiffs.  The  award  ought 
to  show  the  character  in  which  she  is  chargeable.  It 
is  impossible  to  charge  the  debt  on  the  estate.  If 
this  award  had  been  against  her  in  her  representative 
character,  and  it  had  simply  declared  a  debt  due  from 
her  intestate,  spedfying  the  amount,  she  might  have 
pleaded  plene  ctdministravit.  Otherwise,  if  it  had  de* 
clared  that  she  should  pay  a  certain  sum.  .  But  it  has 
done  neither,  and  the  award  is,  therefore,  void  for  un- 
certainty. The  great  object  of  the,  arbitration  was,  to 
ascertain  what  deeds  were  in  fact  mortgages,  though 
purporting  to  be  absolute  conveyances ;  and  what 
bonds,  &c^  were  pledged,  the  plaintiffs  not  having 
admitted  them.  It  was  designed  to  ascertain  the 
doubtful  equitable  circumstances  of  the  case ;  every 
thing,  in  "short,  which  the  arbitrators  have  forborne 
to  decide  The  award  recognises  the  existence  of 
these  conveyances  and  pledges,  but  does  not  ascer- 
tain them,  nor  provide  any  mode  of  ascertaining 
them.  It  was  not  general,  but  specific  relief,  which 
was  expected  from  the  award.  We  admit  that  an 
alternative  award  is  valid,  if  entirely  good ;  but  if 
eitlier  branch  of  the  alternative  be  bad,  the  whole  is 

a  Dig.  L  4.  t,8.  f,  21.  n^  3. 
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i8do.  Toid/  The  award  here  does  not  entitle  the  admi* 
nistratrix  to  a  disclosure  on  oath»  If  the  plaintiffs 
adopted  the  alternative  of  delivering  up  the  securi- 
ties, they  were  not  to  perform  the  other,  that  is,  to 
take  the  oath.  The  acts  were  not  conjunctive,  but 
disjunctive;  and  one  part  l)eing  void,  the  whole  is. 
void.  The  same  argument  applies  to  other  parts  of 
the  award.  There  is  an  intimate  connexion  between 
those  which  are  certain,  (if  there  are  any  such,)  and 
those  which  are  uncertain.  The  whole  is,  therefore, 
void. 

Mr.  Hopkinsofij  in  reply,  argued,  that  all  the  ob- 
jections to  the  award  in  this  case  were  merely  tech- 
nical. It  was  not  attempted  to  impeach  it  upon  the 
ground  of  partiality  or  misconduct  in  the  arbitrators; 
nor  could  it  be  denied,  that  the  debt  liquidated  by  it 
was  justly  due  to  the  plaintiffs.  As  to  the  objection 
that  administrators  and  executors  have  no  power  to 
submit  to  arbitration  the  title  to  lands,  it  does  not 
appear  by  the  submission  bond  that  the  title  to  any 
lands  was  in. dispute,  or  was  submitted.  No  ques- 
tion as  to  lands  ever  pame  before  the  arbitrators. 
And  if  the  arbitrators  had  awarded  as  to  lands,  it 
might  be  rejected  as  surplusage.  The  alternatives  of 
reconveying  or  rdeasing,  as  the  c^ase  might  require, 
the  lands  pledged,  would  be  determined  in  each  par- 
ticular case,  by  the  fact,  whether  the  conveyance 
was  absolute  on  its  face  or  conditional.  If  thjB  for- 
mer, then  it  was  to  be  reconveyed ;  if  the  latter,  it 

a  2  Saund.  S92.    Sei^ant  WiUiams'  Note. 
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was  to  be  released.  But  it  is  said,  that  the  arbitra-  i820. 
tors  ought  to  have  distinguished  the  character  ia 
which  J.  Deonison  was  indebted.  This  was  unneces* 
sary,  as  she  had  assumed  the  whole  liability  upon  her- 
self in  her  individual  capacity.  In  the  bond  she  has 
bound  herself  personally  to  perform  the  award,  and 
she  has  mixed  her  individual  accounts  with  those  of 
the  estate.  Non  constat^  that  any  part  of  the  debt  is 
due  from  the  estate.  The  award  to  reconvey  all 
lands,  and  to  return  all  bonds,  &c.  pledged  as  col- 
lateral security,  is  good;  because  the  arbitrators 
could  not  tell  what  lands  were  conveyed  as  collate- 
ral security,  nor  what  bonds,  &c.  were  pledged  for 
the  same  purpose.  Both  were  within  the  know- 
ledge of  the  parties,  and  neither  were  within  the 
knowledge  of  the  arbitrators.  It.  is  denied  that  if 
one  part  of  the  alternative,  as  to  the  securities,  is 
void,  the  other  is  so.  We  do  not  contend  that  the 
arbitrators  have  decided  what  was  not  submitted  to 
them;  but  we  say  it  was  not  submitted  to  them 
to  determine  what  conveyances  were  made  as 
pledges,  and  what  were  absolute  on  the  face  of  them. 
The  award  is  good  unless  tlife  arbitrators  were  bound 
to  give  a  list  of  the  conveyances  and  security.  This 
they  could  not  do,  because  they  had  no  means  of 
ascertaining  them  speeifically.  But  they  ascertain 
them  sufficiently  by  classification,  which  it  is  in  the 
power  of  the  parties  to  apply  to  each  individual 
case. 

Mr.  Chief  Justice  Marshall  delivered  the  opi«-  Xtmhueik 
"  nion  of  the  Court    The  questions  submitted  to  the 
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182a  Court  on  the  statement  of  facts  made  by  the  parties 
were,  Ist*.  <^  Whether  the  said  letters  so  offered  by 
the  defendants,  or  any  of  them,  are  competent  and 
sufficient  evidence  to  prove  what  matters  of  dispote 
or  controversy  were  submitted  to  the  said  arbitrators 
under  the  said  bond  T' 

2d.  ^^  Whether  the  said  award  in  the  terms  afore- 
said, or  taken  in  connexion  with  the  evidence  so  offer- 
ed by  the  defendant,  (if  such  evidence  be  decided  by 
the  Court  to  be  competent  and  admissible,)  is  valid, 
and  sufficient  in  law  r'' 
The  letters  of.      The  matter  contained  in  the  letters  was  pleaded 
defendant  ^^  by  tbc  defendant  in  his  rejoinde  ,  as  being  part  of 
tent"  evid?£!^e  tho  subjcct  iu  coutrovcrsy,  and  is,  consequently,  con- 
dfj.pute  exJst-  fessed  by  the  demurrer.    Had  the  demurrer  been 

cd   reopecttnc 

the   lands  .   argued,  therefore,  the  first  question  could  not  have 

mentioned    »'       o  »  /  ^ 

which^^dS^te  arisen.  But  as  a  statement  of  facts  has  been  sub- 
bJire^tSTlS^  stituted  for  the  demurrer,  .we  presume,  the  question 
bitraton.  respecting  the  admissibility  of  the  evidence  offered 
by  the  defendant  is  to  be  considered  as  if  issue  bad 
been  joined  on  the  fact  stated  in  the  rejoinder.  So 
considering  it,  there  is,  we  think,  no  doubt  of  the  ad- 
missibility of  the  testimony,  nor  of  its  competency, 
taken  in  connexion  with  the  award  itself,  to  prove, 
that  a  dispute  existed  respecting  the  lands  mentioned 
in  those  letters,  which  was  brought  before  the  arbi- 
trators. 

We  proceed  to  the  second  question,  which  respects 
.^Tl:'"^  the  validity  of  the  award. 

M^tc"  whether      The  first  exception  taken  to  this  award  is,  that  it 
fmiJ.D.was  omits  to  state,  whet-her  the  sum  due  from  Jerusha 

dufiinherown  t         g^     '      t         •      \  .t 

w^'JlirntatllV  I^^RJ^ison,  was  due  from  her  in  her  own  ngbt,  or  as 

character. 
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administratrix  of  Gideon  Dennison*  The  claims  i820. 
upon  her  in  both  characters,  ^re  submitted  to  the  re* 
ferees;  and  they  ought  to  have  decided  upon  all,  and 
to  have  distinguished  between  those  which  she  was 
required  to  pay  in  her  representative  character,  and 
those  for  which  she  was  bound  personally.  Had  this 
case  been  depending  in  Chancery,  where  alone  the 
two  claims  could  have  been  united  in  one  suit,  the 
Chancellor  would  unquestionably  have  discriminated 
between  them ;  and  would,  in  his  decree,  have  as^ 
certained  in  what  character  the  whole,  sura  was  to 
be  paid,  or  how  much^  was  to  be  paid  in  each.  If 
this  award  was  made  against  Mrs.  Dennison  as  ad- 
ministratrix, she  would  not  only  be  deprived  by  its 
form,  of  the  right  to  plead  a  full  administration,  (a 
defence  which  might  have  been  made  before  the  ar- 
bitrators, and  on  which  their  award  does  not  show 
certainly^  that  they  have  decided,)  but  also  of  the 
right  to  use  it  in  the  settlement  of  her  accounts  as 
conclusive  evidence,  that  the  money  was  paid  in  her 
representative  character  If  this  objection  to  the 
award  is  to  be  overruled,  it  must  be  on  the  supposi- 
tion, that  it  is  made  against  her  personally ;  yet  the 
statement  of  facts  shows  the  claim  against  her  to  be 
in  her  representative  character.  There  is  certainly 
a  want  of  precision  in  this  part  of  the  award,  which 
exposes  it  to  solid  objection,  and  might  subject  Mrs* 
Dennison  to  serious  inconvenience. 

The  second  exception  to  which  the  Court  will  ad-  secoodde^t 
yert,  affects  still  mor^  deeply  the  merits  of  the  award, 
as  well  as  its  justice. 

It  is  apparent  from  the  pleadings  in  the  canse, 


Id  tb«  aw  vrd. 
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mo.  from  the  facts  stated,  and  from  the  award  itself,  that 
titles  to  land  were  deposited  by  Gideon  Dennison, 
in  his  life  time,  with  the  plaintiffs^  as  collateral  secu- 
rity for  the  debt  claimed  by  them ;  and  that  the 
conveyances  purported  to  be  absolute.  Not  only 
was  there  uncertainty  as  to  the  right  of  redemption ; 
but  it  was,  so  far  as  the  Court  can  discover,  abso- 
lutely  uncertain  what  lands  had  been  so  conveyed. 

This ,  subject  appears  to  have  been  brought  before 
the  arbitrators,  and  they  have  awarded  upon  it.  Is 
their  award  suflficiently  certain  to  give  Jerusha  Den- 
nison  the  benefit  they  intended  h^r?  They  have 
awarded  ^^  that  the  said  Joshua  6.  Bond  and  James 
Lyle,  shall  reconvey  or  release  as  the  case  may  re- 
quire, all  lands  heretofore  conveyed  or  pledged  to 
them,  by  the  late  Gideon  Dennison,  as  a  collateral 
security."  The  award  does  not  determine  what 
lands  were  so  conveyed.  If  the  arbitrators  had  di- 
rected that  >  all  the  lands  conveyed  or  pledged  by 
Gideon  Dennison  should  be  reconveyed,  there  would 
have  been  some  difficulty  in  ascertaining  what  lands 
had  been  conveyed  or  pledged,  from  the  uncertainty 
where  deeds  might  have  been  recorded,  and  whether 
grants  might  not  have  been  deposited  without  a  con- 
veyance ;  but  they  have  directed  that  those  lands 
only  shall  be  reconveyed,  which  had  been  conveyed 
or  pledged  as  cc^Uateral  security.  No  one  of  these 
deeds  exhibited  on  its  face  any  mark  of  its  being 
made  as  a  collateral  security.  The  question,  whe- 
ther a  conveyance  was  absolute,  or  as  a  security.on- 
!y,  was  a  material  question,  which  ought  to  have 
been  decided  by  the  arbitrators.    They  have  not  de- 
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cided  it,  but  have  left  it  open  to  he  decided  bj  the       i8$o. 
parties  themselves,  or  bj  some  other  tribunal.    This    ^"^T"^^^ 
is  a  very  important  part  of  the  award,  and  with  re-        v. 
spect  to  this  subject,  it  is  incomplete.    It  is  obvi-        ^^^' 
oasij  as  uncertain  now,  as  it  was  before  the  award 
was  made,  what  lands  had  been  conveyed  or  pledged 
to  Gideon  Dennispn  as  collateral  security.    This 
part  of  the  award  then  is  void,  and  the  question  is, 
whether  that  part  which  directs  the  payment  of  mo- 
ney be  void  also  ? 

That  an  award  may  be  void  in  part,  and  good  for  thP^diwd^ 
the  residue,  will  be  readily  adioitted ;  but  if  that  fol^^^'ilJe'r^a'! 
part  which  is^  void  be  so  connected  with  the  rest  as  S^^i^with 
to  affect  the  justice  of  the  case  between  the  parties,  affecrthe^jm^ 

,  ,  ,  ,      tice  of  the  cm0^ 

the  whole  is  void.*   There  is  great  good  sense  in  thb  between  the 

distinction.    If  A.  be  directed  to  pay  B.  SlOO,  and  ^^▼oid 

also  to  do  some  other  act  not  well  enough  defined  to 

be  obligatory,  there  is  no  reason  why  B.  should  not 

have  his  jS>  100,  because  he  cannot  also  get  that  other 

thing  which  was  intended  for  him.    But  if  A.  be 

directed  to  pay  B.  ;$flOO,  and  B.  to  do  something  for 

the  benefit  of  A.,  which  is  not  so  defined  as  to  enable 

A.  to  obtain  it,  there  is  much  reason  why  A.  should 

not  pay  the  ;^100 ;  since  he  cannot  obtain  that  which 

the  arbitrators  as  much  intended  be  should  receive, 

as  that  lie  should  pay  the  suns  awarded  against 

him. 

The  cause  in  2  Saundersy  292,  is  in  point.    In 
that  case  the  arbitratQrs  awarded,  that  William  Pojie 

a  Kyd,  246.  v 
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18M.  should  be  satisfied  and  paid  by  John  Brett,  the  mo* 
ney  due  and  payable  to  the  said  William  Fope|  as 
well  for  task  work  as  for  day  work,  and  then  the 
said  William  should  pay  to  the  said  John  the  sum  of 
£26  lawful  money  of  Englsmd.  Mutual  releases^ 
were  also  awarded. 

It  was  admitted  that  so  much  of  the  award  as  di- 
rected payment  to  be  made  for  task  work  and  day 
work,  was  void  for  uncertainty,  inasmuch  as  the  ar- 
bitrator had  not  ascertained  how  much  was  to  be 
paid  on  those  accounts ;  but  it  waa  contended  that 
the  award  was  good  for  the  residue,  inasmuch  as 
enough  remained  to  make  it  mutual.  But  the  Court 
said,  ^  that  if  the  clause  of  task  work  and  day  work 
be  Yoid,^  as  it  is  admitted  to  be,  the  whole  award  is 
iFoid,  for  it  appears  that  William  Pope  was  awar(|ed 
to  pay  the  £25^  and  to  give  a  general  release,  upon  a 
supposition  by  the  arbitrator,  that  he  should  be  paid 
the  itask  work  and  day  work  by  virtue  of  that  award ; 
and  that  not  being  so,  it  was  not  the  intention  of  the 
arbitrators,  as  appears  by  the  award  itself,  that  he 
should  pay  the  money,  and  give  a  general  release, 
and  yet  receive  nothing  for  the'  task  work  and  day 
work,  a^  by  reason  of  the  uncertainty  of  the  award 
in  that  part  he  could  not." 

The  application  of  this  case  to  that  undet  consider 
ration  b  complete.  The  award  toreconvey  all  land? 
heretofore  conveyed  or  pledged  to  th6  plaintifis  by 
Gideon  Dennison,  in  his  life  time,  as  collateral  secmr 
rity,  is  as  uncertain  as  the  award  to  pay  for  task  work, 
and  day  work  already  performed ;  it  was  as  muck 
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the  intentioa  of  the  arBitrators  that  the  parts  of  their  tsfp. 
Qward  which  were  favourable  to  the  different  parties 
should  be  dependent  on  eachother'in  this  case,  as  in 
the  case  of  Pope  v.  Brett.  The  arbitrators  never 
could  have  designed  that  Bond  and  Lyie  should  get 
their  money,  and  retain  their  deposits. 

In  his  note  upon  this  case,  Sergeant  Williams  says, 
*<  If  by  the  nullity  of  the  award  in  any  part,  one  of 
the  parties  cannot  have  the  advantage  intended  him 
as  a  recompense  or  consideration,  for  that  which  he 
is  to  do  to  the  other,  the  award  is  void  in  the 
whole.'* 

This  just  principle  must  alfvays  remain  a  part  ol 
the  law  of  awards. 

The  objection  to  the  part  of  the  award  which  has 
been  considered,  applies  equally  to  that  part  of  it 
w|^ich  respects  bonds,  notqs,  bills,  or  other  securitiesi 

Judgment  affirmed 
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(Law  pr  Natiok^.    Cokstitutiokal  Law.) 

Th£  United  States  v.  Holmes  etal* 

The  Courts  of  the  Uoited  States  bare  jarisdictioDniider  the  act  of  the 
SUth  of  Apriiy  1790,  o,  38*  of  mutter  or  robbeiy  oommttted  on  the 
hqi^b  teaSf  althoogh  not  committed  on  boafd  a  ressel  beionffiof  lo 
citizens  of  the  United  S^tes,  as  if  she  had  no  national  character^ 
but  wdA  held  bj  pirates,  or  persons  not  lawfully  sailing  under  the 
flag  of  any  foreign  nation. 

fn  the  same  pase,  and  under  the  same  act,  if  the  offence  be  committed 
on  board  of  a  foreign  ressel  by  %  citizen  of  the  United  States,  or  on 
board  a  ressel  of  the  United  States  by  a  foreigner,  or  by  a  citi2en 
or  foreigner  on  board  of  a  piratical  ressel,  the  offence  is.  equally 
cognizabie'by  the  Courts  of  the  United  fitatesi 

It  makes  nadifierenoe  in  such  a  case,  and  under  the  same  act,  whether- 
the  offence  was  committed  on  board  of  a  ressel,  or  in  the  sea,  as  by 
throwing  the  deceased  orerboard  and  drowning  him,  o)r  by  shooting 
him  when  in  the  sea  though  he  was  not  thrown  orerboaid. 

The  prisoners  were  indicted  at  the  Circuit  Coort 
of  Massachusetts,  at  the  October  term  of  said  Court, 
181 89  for  that  the  prisoners  being  citizens  of  the 
United  States,  on  the  fourth  day  of  July  then  last 
past,  with  force  and  arms,  upon  the  high  seas,  out  of 
the  jurisdiction  of  anj  particular  State,  in  and  on 
board  a  certain  schooner  or  vessel,  the  name  whereof 
being  to  the  jurors  unknown,  in  and  upon  a  person 
known,  and^commonljr  called  by  the  name  of  Reed^ 
a  mariner,  in  and  on  board  said  vessel,  in  the  peace 
of  God,  and  of  the  said  United  States,  then  and  there 
being,  piratically,  &c.,  did  make  an  assault ;  and  that 
theyi  thesud  WiUiam  Holmes,  Thomas  Warringtoq* 
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Otherwise  called  Wanen  Fawcett,  and  Edward  i8to« 
Rosewain,  with  a  certain  steel  dagger,  &C  which 
he,  the  said  William  Holmes,  in  his  right  hand,  then 
and  there  had  and  held,  the  said  person  commonly 
called  Reed,  in  and  upon  the  arms  and  breast  of 
him,  the  said  Reed,  upon  the  high  seas,  and  on  board 
the  vessel  aforesaid,  and  out  of  the  jurisdiction  of 
any  particular  State,  piratically,  &c.  did  strike  and 
thrust,  giving  to  the  said  person  commonly  called 
Reed,  in  and  upon  the  arms  and  breast  of  him,  the 
said  Reed,  upcm  the  high  seas,  in  and  on  board  the 
vessel  aforesaid,  and  out  of  the  jurisdiction  of  any 
particular  State,  piratically,  &c.  in  and  upon  the 
said  arms  and  breast  of  him,  the  said  Reedf  several 
grievous  wounds,  and  did  then  and  there  in  and  on 
board  the  vessel  aforesaid,  upon  the  high  seas,  and 
out  of  the  jurisdiction  of  any  particular  State,  pirati- 
cally, &G.  him,  the  said  person  commonly  called 
Reed^  c^st  and  threw  from  out  of  said  vessel  into 
the  sea,  and  plunge,  sink,  and  drowr  him,  in  the  sc^ 
aforesaid,  of  which  said  grievous  wounds,  casting, 
throwing,  plunging,  sinking,  and  drowning,  the  said 
person  commonly  called  Reed,  upon  the  high  seas 
aforesaid,  out  of  the  jurisdiction  of  any  particular 
State,  then  and  there  instantly  died. 

And  so  the  jurors  aforesaid,  upcm  thw  oath  afbre- 
Aid,  do  say,  that  the  said  William  Holmes,  &c.  him, 
the  said  person  commonly  called  Reed,  then  and 
diere,  upon  the  high  seas  as  aforesaid,  and  out  of  the 
jurisdiction  of  any  particular  State,  piratically,  &c« 
did  kill  and  murder,  i^amst  the  peaice  and  dignity  of 
^  said  United  States^  and  against  thelbrm  of  the 
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18S0.      statute  of  the  said  United  States,  in  such  case  nndei 
u.  sutet    ^4  F^vided,  iuc.    Upon  which  indictment  the  pri- 
^J^^     soners  were  found  guilty  of  the  offence  charged 
therein.*    And,  thereupon,  ike  counsel  for  the  pri- 
soners moved  the  Court  for  a  new  trial  for  the  mis- 
direction of  the  Court  upon  the  points  of  law  which 
had  been  raised  at  the  trial.    And  upon  arguing  the 
said  motion  for  a  new  trial,  the  several  questions  oc- 
curred before  the  Circuit  Court,  which  are  stated  in. 
the  opinion  of  this  Court,  upon  which  the  opinions  of 
'the  judges  of  the  Circuit  Court  were  opposed. 

From  the  ievidence  it  appeared  that  a  vessel,  ap- 
parently Spanish,  (whose  national  character,  how- 
ever, was  not  distinctly  proved  by  any  documentary 
evidence,  or  by  the  testimony  of  any  person  conu-» 
sant  of  its  character,)  was  captured  by  two  priya-* 
teers  from  Buenos  Ayres,  a  prize  crew  put  on  board, 
and  the  prisoners  were  of  that  prize  crew.  One  of 
the  prisonere  was  a  citizen  of  the  United  States,  and 
the  other  prisoners  wei^  foreigners.  The  crime  was 
committed  by  the  prisoners  on  the  person  whose 
death  was  charged  in  the  indictment,  by  drowning 
him  on  the  high  seas,  he  being,  at  the  time,  a  prise 
master  of  the  captured  vessel,  and  thrown  or  drivea 
overboard  by  the  prisoners.  There: was  no  proof 
who  were  the  owners  of  the  privateers,  nor  where 
they  resided,  nor  what  were  the  ships'  papers  or 
documents,  nor  where,  nor  at  what  time,  they  were 
armed  or  equipped  for  war.  The  privateers  had 
been  at  Buenos  Ayres,  and  openly  kept  a  rendezvous 
there,  and  shipped  the  crews  there.  The  crews  con- 
sisted chiefly  of  Englishmen,  Frenchmen,  and  Ame? 
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ricans.    The  commander  of  one  of  the  privateers      isso. 
was,  by  birth,  a  citizen  of  the  United  States,  and  ^TT^^^ 
Jbad  a  family  domiciled  at  Baltimore.    The  com-        ▼• 
mander  of  the  other  was  by  birth  an  Englishman,       ^   ^' 
but  had  long  been  domiciled  at  Baltimore.    There 
was  no  proof  that  either  of  them  had  ever  lived  at 
Buenos  Ayres,  or  been  naturalized  there.    All  the 
witnesses  agreed  that  both  the  privateers  were  bqik 
at  Baltimore.    They  had  been  at  Buenos  Ayres,  be« 
fore  their  sailing  on  this  cruise,  but  a  short  time,  one 
about  six  weeks,  the  other  a  few  days  only. 

And  the  said  Judges  being  so  opposed  in  opinion 
upon  the  questions  aforesaid,  the  same  were  then 
and  there,  at  the  request  of  the  district  attorney  for 
the  United  States,  stated,  under  the  direction  of  the 
Judges,  and  ordered  by  the  Court  to  be  certified  un- 
der the  seal  of  the  Court  to  thi^  Court,  to  be  finally 
decided. 

This  case  was  argued  by  the  Attorney  General  fa.  \4ih. 
for  the  .United  States,  and  by  Mr.  Webster  for  the 
prisoners,  upon  the  same  grounds  which  are  stated 
in  the  argument  of  the  preceding  cases  of  the  Uni- 
ted States  V.  Klintock,""  the  United  States  v.  Smith/ 
and  the  United  States  v.  Furlong  et  aU 

Mr.  Justice  Washington  delivered  the  opinion  of  Jiarck  isA^ 
the  Court.    This  case  comes  before  the  Court  upon 
a  division  of  opinion  of  the  Judges  of  the  Circuit 
Court  for  the  district  of  Massachusetts.    The  de- 
fendants are  indicted  for  murder  committed  on  the 

a  JhU,  p,  144.  h  AnU^  p.  153.  e  Jlnte^  p.  184. 
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1820.     high  seas;  and  the  questions  adjourned  to  tbb  Codft 
are, 

1.  Whether  the  Circuit  Court  had  jurisdiction  of 
the  offence  chained  in  the  indictment^  unless  the  ves- 
sel on  board  of  which  the  offence  was  committed, 
waS|  at  the  time,  owned  by  a  citiasen,  or  citizens  of 
the  United  States,  and  was  lawfully  sailing  under  its 
flag. 

2.  Whether  the  Court  had  jurisdiction  of  the  of- 
fence chained  in  the  indictment,  if  the  vessel  on 
board  of  which  it  was  committed,  at  the  time  of  the 
commission  thereof,  had  no  real  national  character, 
but  was  possessed  and  held  by  pirates,  or  by  persons 
iKit  lawfully  sailing  under  the  flag,  or  entitled  to  the 
protection  of  any  government  whatever. 

3.  Whether  it  made  any  difference  as  to  the  point 
of  jurisdiction,  whether  the  prisoners,  or  any  of  them, 
were  citizens  of  the  United  States,  or  that  the  of- 
fence was  consummated,  not  on  board  of  any  vessel, 
but  in  the  high  seas. 

4.  Whether  the  burthen  of  proof  of  the  national 
character  of  the  vessel  on  board  of  which  the  offence 
was  committed,  was  on  the  United  States,  or,  under 
the  cucumstances  stated  in  the  charge  of  the  Court, 
was  on  the  prisoner. 

The  two  first  questions  have  been  decided  by  this 
Court  at  its  present  session.  Id  Klintock's  case,*  it 
was  laid  down,  that  to  exclude  the  jurisdiction  of 
the  Courts  of  the  United  States,  in  cases  of  murder- 
er robbery  committed  on  the  high  seas,  the  vessel  in 
which  the  oflender  is,  or  to  which  he  belongs,  must 

a  AntM,  p.  144. 
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be,  at  ;he  timey  in  fact,  as  well  as  in  right,  the  pro-  i82o. 
perty  of  a  subject  of  a  foreign  State,  and  in  virtue 
of  such  property,  sul^ect,  at  that  time,  to  his  con- 
trol. But  if  the  offence  be  committed  in  a  vessel, 
not  at  the  time  bdonging  to  subjects  of  a  foreign 
State,  but  in  possession  of  persons  acknowledging 
obedience  to  no  government  or  flag,  and  acting  in 
defiance  of  all  law,  it  is  embraced  by  the  act  of  the 
30th  of  A  pril,  1 790.  It  follows,  therefore,  that  mur-* 
der  or  robbery  committed  on  the  high  seas,  may  be 
an  offence  cognizable  by  the  Courts  of  the  United 
States,  although  it  was  committed  on  board  of  a 
vessel  not  belonging  to  citizens  of  the  United  States, 
as  if  she  hrid  no  national  character,  but  was  possessed 
and  held  by  pirates,  or  persons  not  lawfully  sailing 
under  the  flag  of  ^ny  foreign  nation. 

The  third  question  contains  two  propositions, 
1.  /  :  to  the  national  character  of  the  offender,  and 
ot  the  person  against  whom  it  is  committed  ;  and,  2. 
As  to  the  place  where  the  offence  is  committed. 

In  respect  to  tlie  first,  the  Court  is  of  opinion, 
and  so  it  has  been  decided  during  the  present  term, 
that  it  makes  no  difference  whether  the  offender  be 
a  citizen  of  the  United  States  or  not.  If  it  be  com- 
nlitted  on  board  of  a  foreigu  vessel  by  a  citizen  of 
the  United  States,  or  on  board  of  a  vessel  of  the 
United  States  by  a  foreigner,  the  offender  is  to  b6 
considered,  pro  hoc  vice^  and  in  respect  to  thb  sub- 
ject, as  belonging  to  the  nation  under  whose  flag  he 
sails.  If  it  be  committed  either  by  a  citizen  or  a 
foreigner,  on  board  of  a  piratical  vessel,  the  offence 
is  equally  cognizable  by  the  Courts  of  the  United 
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i8to.  States,  under  the  above  mentioned  law.  2.  Upon 
i^yi0  this  point|  the  Court  is  of  opinion,  that  it  makes  no 
'^  differmice  whether  the  ofience  was  committed  on 
board  of  a  vessel,  or  in  the  sea^  as  by  throwing  the 
deceased  overboard  dnd  drowning  him,  or  by  shoot- 
ing him  when  in  the  sea^  though  he  was  not  thrown 
overboard.  The  words  of  the  above  act  of  Con- 
gress are  general,  and  speak  of  certain  offences  com- 
mitted upon  the  high  seas,  without  reference  to  any 
vessel  whatsoever  on  which  thej  should  be  commit- 
ted;  and  no  reason  is  perceived  why  a  more  restrict- 
ed meaning  should  be  given  to  the  expressions  of  the 
law,  than  they  literally  import.  In  the  case  of  Fur- 
long, for  the  murder  of  Suhley,  decided  during  the 
present  tejrm  of  the  Court,  it  was  certified,  that  mur- 
der committed  from  on  board  an  American  vessel, 
by  a  mariner  sailing  on  board  an  American  vessel, 
by  a  foreigner  on  a  foreigner,  in  a  foreign  vessel,  is 
within  the  act  of  the  30th  of  April,  1790/  Itfollows 
from  this,  and  the  principles  laid  down  in  Klintock's 
case,  that  the  same  ofience  committed  by  any  person 
from  on  board  a  vessel  having  no  national  character, 
as  by  throwing  a  person  overbdard,  and  drowning 
him,  is  within  the  same  law. 

It  is  stated,  in  the  charge  of  the  Court  below, 
that  it  did  not  appear  by  any  legal  proof,  that  the 
privateers  had  commissions  from  Buenos  Ayres,  or 
any  ship's  papers  or  documents  from  that  govem- 
menl,  or  that  they  were  ever  recognized  as  ships  of 
thai  nation,  or  of  its  subjects;  or  who  were  the  own- 
ers, where  they  resided,  or  when  or  where  the  pri- 
vateers were  armed  or  equipped.    But  it  did  aj^pear 
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in  proof,  that  the  captains  and  crew  were  chiefly  isso. 
£ngll<fameu,  Frenchmeui  and  American  citizens; 
that  the  captains  were  both  domiciled  at  Baltimore, 
where  the  family  of  one  of  them  resided,  and  that 
he  was  bv  birth  an  American  citizen.  It  was  also 
proved,  that  the  privateers  were  Baltimore  built. 

Under  these  circumstances,  the  Court  is  of  opi- 
nion, that  the  burthen  of  proof  of  the  national  cha- 
racter of  the  vessel  on  board  of  which  the  offence 
was  committed,  was  on  the  prisoners. 

Certificate.  This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  the  Circuit  Court  of  the 
United  States,  for  the  district  of  Massachusetts,  and 
on  the  questions  on  which  the  Judges  of  that  Court 
were  divided  in  opinion,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  Court  is  of  opinion : 

1.  That  the  said  Circuit  Court  had  jurisdiction  of 
the  offence  charged  in  the  indictment,  although  the 
vessel  on  board  of  which  the  offence  was  committed 
was  not,  at  the  time,  owned  by  a  citizen,  or  citizens 
of  the  United  States,  and  was  not  lawfully  sailing 
under  its  flag. 

2.  The  said  Circuit  Court  had  jurisdiction  of  the 
offence  charged  in  the  indictment,  if  the  vessel,  on 
board  of  which  it  was  committed,  had,  at  the  time 
of  the  commission  thereof,  no  real  national  character 
but  was  possessed  and  held  by  pirates,  or  by  persons 
not  lawfully  sailing  under  the  flag,  or  entitled  to  the 
protection  of  any  government  whatsoever. 

3.  That  it  made  no  difference,  as  .to  th^  point  of 
Jtirisdiction,  whether  the  prisoners,  or  any  of  them, 
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1820.  were  citizens  of  the  United  States,  or  whether  the 
deceased  was  a  citizen  of  the  United  States,  or  that 
the  offence  was  committed  not  on  board  anj  vessel, 
but  on  the  high  seas. 

4.  That  the  burthen  of  proof  of  the  national  cha- 
racter of  the  vessel,  on  board  of  which  the  offence 
was  committed,  was,  under  the  circumstances  stated 
in  the  charge  of  the  Court,  on  the  prisoners/ 


(C0KSTITUT102(AL  LaW  ) 

OwiNGS  V.  Sp££D  et  al. 

The  preient  Constitution  of  the  United  States  did  not  commence  iU 
operation  antil  the  first  Wednesday  in  March,  1789,  and  the  pro- 
YitUxk  in  the  Constitution,  that  '*  no  State  shall  make  any  law  im- 
pairing the  obligation  of  coDtracts,"  doies  not  extend  to  a  State  lair 
enacted  before  that  day,  and  operating  upon  rights  of  property 
vested  before  that  time. 

The  books  of  a  corporation,  established  for  publio  purposes,  ard  eri- 
dence  of  its  acts  and  proceedings. 

jUarchiM.  ^J^^^^  causc  was  argued  by  Mr.  B.  Hardinffot 
the  defendants,  no  counsel  appearing  for  the  plain- 
tiff. 

Jifarcftgi6<^  Mr.  Chief  Justice  Marshall  delive^red  the 
opinion  of  the  j^purt.  This  was  an  ejectment 
brought  by  the  plaintiff  in  tlie  Circuit  Court  of 
the  Unitqd  States,  for  the  District  of  Kentucky, 
to   recover  a  lot  of  ground  lying  in  Bardstown. 

a  Fide  Appekdii,  Jfote  IV. 
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This  town  was  laid  off  in  1780,  on  a  tract  of  land  i»2o. 
consisting  of  1000  acres,  for  which,  in  1785,  a  patent 
was  issued  by  the  Commonwealth  of  Virginia  to 
Bard  and  O  wings.  In  1788,  the  legislature  of  .Vir- 
ginia passed  an  act,  vesting  100  acres,  part  of  this 
tract,  in  trustees,  to  be  laid  off  in  lots,  some  of  chem 
to  be  given  to  settlers,  and  others  to  be  sold  for  the 
benefit  of  the  proprietors.  The  cause  depends, 
mainly,  on  the  validity  of  this  act.  It  is  contended 
to  be  a  violation  of  that  part  of  the  Constitution  of 
the  United  States,,  which  forbids  a  State  to  pass  any 
law  impairing  the  obligation  of  contracts. 

Much  reason  is  furnished  by  the  record  for  pre- 
suming the  consent  of  the  proprietors  to  this  law  ; 
but  the  Circuit  Court  has  decided  the  question  in- 
dependently of  this  consent,  and  that  decision  is  now 
to  be  reviewed. 

Before  we  determine  on  the  construction  of  the 
Constitution  in  relation  to  a  question  of  this  descrip- 
tion, it  is  necessary  to  inquire  whether  the  provisions 
of  that  instrument  apply  to  any  acts  of  the  State 
legislatures  which  were  of  the  date  with  that  which 
it  is  now  proposed  to  consider. 

This  act  was  passed  in  the  session  of  1 788.  Did 
thb  Constitution  of  the  United  States  then  operate 
upon  it  ? 

In  September,  1787,  after  completing  the  great 
work  in  which  they  had  been  engaged,  the  Conven- 
tion resolved  that  the  Constitution  should  be  laid  be- 
fore the  Congress  of  the  United  States,  to  be  sub- 
mitted by  that  body  to  Conventions  of  the  several 
States,  to  be  convened  by  their  respective  legislatures ; 
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1820.      and  expressechthe  opinion,  that  as  soon  as  it  should 
"^^"Y*^^    ^  ratified  bj  the  Conventions  of  nine  States,  Con- 
y.        gross  should  fix  a  day  on  which  electors  should  be 
^P®^^'      appointed  by  the  States,  a  day  on  which  the  electors 
should  assemble  to  vote  for  President  and  Vice  Presi- 
dent, ^^  and  the  time  and  place  for  commencing  pro- 
ceedings under  this  Constitution." 

The  Conventions  of  nine  States  having  adopted 
the  Constitution,  Congress,  in  September  or  Octo- 
ber, 1788,  passed  a  resolution  in  conformity  with  the 
opinions  expressed  by  the  Convention,  and  appointed 
the  first  Wednesday  in  March  of  the  ensuing  year 
as  the  day,  and  the  then  seat  of  Congress  as  the 
place,  ^^  for  commencing  proceedings  under  the  Con- 
stitution." 
.  Both  Governments  could  not  be  imderstood  to  ex- 
ist at  the  same  time.    The  new  Government  did  not 
<:ommence  until  the  old  Government  expired.     It  is 
apparent  that  the  Government  did  not  commence  on 
the  Constitution  being  ratified  by  the  ninth  State ;  for 
these  ratifications  were  to  be  reported  to  Congress, 
whose  continuing  existence  was  recognised  by  the 
Convention,  and  who  were  requested  to  continue  to 
exercise  their  powers  for  the  purpose  of  bringing  the 
new  government  into  operation.     In  fact.  Congress 
^id  continue  to  act  as  a  government  until  it  dissolved 
on  the  first  of  November,  by  the  successive  disap- 
pearance of  its  members.    It  existed  potentially  until 
the  2d  of  March,  the  day  preceding  that  on  which 
the  members  of  the  new  Congress  were  directed  to 
assemble. 

The  resolution  of  the  Convention  might  originally 
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have  suggested  a  doubt,  whether  the  Government      isao. 
could  be  in  operation  for  every  purpose  I)efore  the  '^^J^i^!^ 
choice  of  a  President ;  but  this  doubt  has  been  long        ^• 
solved,  and  were  it  otherwise,  its  discussion  would 
be  useless^  since  it  is  apparent  that  its  operation  did 
not  commence  before  the  first  Wednesday  in  March, 
1789,  before  which  time  Virginia  had  passed  the  act 
which  is  alleged  to  violate  the  Constitutipn. 

In  the  trial  of  the  cause,  the  defendant  produced 
a  witiiess  to  prove  that  the  lot  for  which  the  suit  was 
instituted j  was  a  part  of  the  J  00  acres  vested  in  trus- 
tees by  the  act  of  assembly.  To  this  testimony  the 
plaintiff  objected,  because  the  witness  stated,  that  he 
had  sold  a  lot  in  Bardstown,  with  warranty,  and 
was  in  possession  pf  another.  He  added,  that  no 
suit  had  been  brought  for  the  said  lot,  and  that  he 
was  not  interested  in  this  suit.  The  Court  admitted 
the  witness,  and  to  this  opinion  also  a  bill  of  excep- 
tions was  taken. 

It  is  so  apparent  that  the  witness  had  no  interest 
in  the  suit  in  which  he  yvas  examined,  and  it  is  so 
well  settled  that  only  an  interest  in  that  suit  could 
affect  his  competency,  as  to  make  it  unnecessary  to 
say  more,  than  that  the  Court  committed  no  error  in 
permitting  his  testimony  to  go  to  the  jury. 

There  was  also  an  exception  taken  to  the  opinion 
of  the  Court  in  allowing  the  book  of  the  board  of 
trustees,  in  which  their  proceedings  were  recorded, 
and  other  records  belonging  to  the  corporation,  to  be 
given  in  evidence. 

The  book  was  proved  by  the  present  clerk,  who 
also  proved  the  handwriting  of  the  first  clerk,  and  of 
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18J0.  the  President,  who  were  dead.  The  Trustees  were 
established  by  the  legislature  for  public  purposes. 
The  books  of  such  a  body  are  the  best  evidence  of 
their  acts,  and  ought  to  be  admitted  whenever  those 
acts  are  to  be  proved.  There  was  no  error  in  the 
opinion  admitting  them. 

There  is  the  less  necessity  in  this  case  for  entering 
more  fully  into  this  question,  because  the  record  con- 
tains other  evidence  of  the  facts,  which  the  testi- 
mony, to  which  exceptions  were  taken,  was  adduced 
to  prove. 

Judgment  affirmed,  with  costs. 


(CHANCEliyO 

CoNIf    et  OL   V.   P£NiN\ 

In  appeals  to  Ihiff  court,  from  the  Circuit  Courta,  m  Chancery  ca«es« 

the  parol  testimony  which  is  heaid  at  the  trial,  in  the  Court  below, 

ougrht  to  appear  in  the  record. 
A  final  decree  in  equity,  or  an  interlocutory  decree*  which,,  ia  a  gte^t 

measure,  decides  the  merits  of  the  cause,  cannot  be  pronounced  nntil 
•  an  the  parties  to  the  bill,  and  all  the  parties  in  interest,  are  before 

the  Ccurt 

Mkfth  t4<4.  This  cause  was  argued  by  Mr.  Pinknetfy  and  Mr. 
JoneSy  for  the  appellants,  and  by  the  Attorney- Gene- 
ralj  and  Mr.  Sergeant^  for  the  respondent. 
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Mr.  Chief  Justice  Marshall  delivered  the  (pinion      1820. 
of  the  Court.    This  is  an  appeal  from  a  decree  of  the    ^'^^^^ 
Circuit  Coun  for  the  district  of  Pennsylvania,  dis*        r. 
missing  the  bill  of  the  plaintiffs.  jifa^IITstt. 

Without  gbing  into  the  merits  of  the  case,  the 
counsel  for  the  plaintiffs  contend,  that  the  decree 
ought  to  be  reversed,  because  it  appears  to  have 
been  pronounced  in  part  on  parol  testimony,  which 
has  not  been  introduced  into  the  record,  and  because 
the  decree  was  made  when  the  parties  interested 
were  not  all  before  the  Court. 

The  laws  of  the  United  States  have  always  pro- 
ceeded on  the  supposition,  that  in  revising  decrees  in 
Chancery,  the  facts,  as  well  as  the  law,  should  be 
laid  before  this  Court.  The  judiciary  act,  which  di- 
rects that  the  mode  of  proof  shall  be  by  oral  testi- 
mony, and  that  witnesses  shall  be  examined,  in  open 
Court,  also  directs  that  a  statement  of  facts  shall  be 
placed  on  the  record.  The  act  of  K' J2|  leaves  it  to 
the  discretion  of  the  Courts  in  those  States  where  tes- 
timony in  Chancery  is  taken  by  depositions,  to  order, 
on  the  request  of  either  party,  the  testimony  of  the 
witnesses  to  be  taken  by  depositions. 

The  act  of  1803  repeals  those  parts  of  the  judiciary 
act  which  authorise  a  writ  of  errcH*,  and  a  statement 
of  facts  in  Chancery  cases ;  allows  an  appeal  from  the 
decrees  of  a  Circuit  Court  sitting  in  Chancery  ;  and 
directs  that  a  cfopy  of  the  IhII,  answer,  depositions, 
and  all  other  proceedings,  of  what  kind  soever,  in  the 
cause,  shall  be  transmitted  to  tbi^  Courts  and  that  no 
jsew  evidenee  shall  be  heard^ 

Vol.  V.  54 
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1820.  Previous  to  this  acf,  the  facts  were  brought  before 

^"^^^^  this  Court  by  the  statement  of  the  judge.    ThexJepo- 

_▼•  sitions  are  substituted  for  that  statement;  and  it 
would  seem\  since  this  Court  must  judge  of  the  facti 
as  well  as  the  Jaw,  that  all  the  testimony  which  was 
before  the  Circuit  Court  ought  to  be  laid  before  this 
court.  Yet  the  section  which  directs  that  witntfsses 
shall  be  examined  in  open  Court,  is  noC,  in  terms,  re- 
pealed. 

The  Court  has  felt  considerable  doubts  on  this  sub- 
ject, but  thinks  it  the  safe  course  to  require  that  all 
the  testimony  on  which  the  judge  founds  his  opinion, 
should,  in  cases  within  the  jurisdiction  of  this  Court, 
appear  in  the  record.  The  parties  may  certainly 
waitre  testimony  by  consent,  but  if  this  consent  does 
not  appear,  it  cannot  be  presumed ;  and  where  it  is 
shown  on  the  record  that  witnesses  were  examined 
.  in  open  Court,  this  Court  cannot  say  how  much  the 
opinion  of  the  Circuit  Court  was  influenced,  and 
ought  to  have  been  influenced,  by  their  testimony. 

In  this  case  an  interlocutory  decree  was  rendered, 
which  decided,  to  a  great  extent,  the  merits  of  the 
cause,  at  a  time  when  one  of  the  def^dants  named 
in  the  bill  was  not  before  the  Court,  and  when  H  ap« 
peared  tliat  a  person  not  made  a  defendant  was  deep- 
ly concerned  in  interest.  This  decree  granted  relief 
on  certain  conditions,  to  certain  classes  of  the  plain* 
tifis,  and  directed  tbem  to  appear  before  commission- 
ers, and  to  exhibit  their  proof  that  they  came  within 
the  descriptions  of  persons  who  were  entitled  to  re^ 
Kef.    They  refused  to  appear  before  these  ecmimifr* 
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Bioners;  and  upon  the  coming  in  of  the  report,  stating      ma 
this  fact,  their  bill  was  dismissed  with  costs. 

The  object  of  this  bill  was  to  obtain  conveyances 
from  John  and  Wiliiani  Penn  of  certain  lands  which 
they  were  supposed  to  hold  as  tenants  in  common, 
and  to  n^ich  the  plaintiffs  asserted  an  equitable  title. 
It  was  irregular  to  make  the  decree  which  was  made 
respecting  the  title,  until  both  the  defendants  were 
before  the  Court.  But  it  is  the  fault  of  the  plaintiffs 
that  they  were  not.  The  bill  prays  conveyances  of 
the  legal  title  on  the  payment  of  so  much  money  as 
was  still  due  on  certain  principles  on  which  they  allege 
their  equitable  title  to  have  been  acquired.  It  was  re- 
ferred to  commissioners  to  ascertain  the  amount  of 
these  sums,  as  well  as  to  class  the  respective  claimants 
according  to  the  interlocutory  decree.  They  refuse 
to  appear  before  the  commissioners,  and  to  exhibit 
either  their  equitable  titles,  or  to  show  the  payments 
they  have  made.  On  what  pretence  can  such  plain- 
tiffs claim  the  aid  of  a  Court  of  Equity  ?  What  is  a 
Court  to  do  in  such  a  state  of  things  ?  Where  a  party 
asking  its  aid  refuses  to  comply  with  the  conditions 
on  which  that  ai.d  must  depend,  a  Court  is  certainly 
correct  in  refusing  its  aid,  and  may  dismiss  the  bill. 
But  in  such  a  case,  we  think  it  would  be  harsh  to 
make  the  decree  of  dismission  a  bar  to  a  future  ac- 
tion. It  is  not  certain  that  this  decree  is  on  such 
a  hearing  as  to  be  a  bar  to  a  future  action;  and 
this  point  is  not  positively  decided.  It  is  unne* 
jsessary  to  decide  it,  because  we  think  the  interior 
tfutory  decree  was  irregular,  and  ought  not  to  have 
been  made  until  William  Penn,  a  tepant  in  common 
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laso.  with  John  Penn,  was  before  the  court.  The  defen- 
dants are  left  at  liberty  to  proceed  with  their  le^l 
title,  and  this  must  be  sufficient  to  prevent  the  plain- 
tiffs from  practising  unnecessary  delays. 

For  the  irregularities  which  have  been  stated,  we 
think  the  decree  ought  to  be  reversed,  and  the  cause 
remandedy  that  the  proper  proceedings  may  be  had 
therein. 

Decree.  This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  Court  is  of  opinion, 
that  the  parol  testimony  stated  by  the  Circuit  Court, 
in  the  interlocutory  decree^  to  have  been  heard  at  the 
trial,  ought  to  have  appeared  in  the  record,  and  that 
the  interlocutory  decree  ought  not  to  have  been  pro^ 
nounced  until  William  Penn  was  before  the  Court  by 
Jiis  answer,  or  otherwise.  This  Court  b,  therefore, 
of  opinion,  that  the  decree  of  the  Circuit  Court  for 
the  district  of  Pennsylvania,  dismissing  the  Uil  of  the 
plaintiffs,  ought  to  be  reveried,  and  the  same  is  here- 
by reversed,  and  the  cause  is  remanded,  that  farthef 
proceedings  may  be  had  therein,  according  to  equity.. 
All  which  is  orderso  and  decreed  accordingly. 
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18tO. 


Ctnpbdl 
(CflAHcxasr.)  ****** 

Campbell  y.  Pratt  et  al. 

fixpUmtion  of  the  foimtr  decree  of  thii  Court  in  the  same  caft> 
9  Cnmeh.  500. 

THIS  cause  was  argued  by  Mr.  Key^  for  the  ap-  March  isih. 
pellant,  and  bj  Mr.  JoneSj  for  the  respondents. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  ^ardi  IM. 
Court.  The  principal  question  in  this  case  is,  whe- 
ther the  Circuit  Court  has  executed  the  decrees  for- 
merly pronounced  between  these  parties,'  according 
to  their  true  intent  and  meaning.  Some  obscurity 
has  been  thrown  over  the  meaning  of  those  decrees, 
from  an  obvious  error  in  copying  them  into  the  mi* 
nutes.  The  primary  object  of  this  Court  was,  to 
^ve  to  Law  the  benefit  of  a  foreclosure  in  all  the  lots 
included  in  the  mortgage  from  Morris,  Nicholson  and 
Greenleaf,  in  whose  right,  Pratt,  Francb  and  Com- 
pany founded  their  claim.  But  being  called  upon 
by  the  equity  of  intervening  interests,  (in  creating 
which  Law  himself  had  had  some  agency,)  they  de« 
creed  a  distribution  of  the  whole  amount  due  to 
Law,  between  that  class  of  lots,  still  held  by  the 
mortgagor,  and  that  which  had  passed  into  the  hands 

a  S.  C.  9  Otmcft,  500. 
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1890.  of  the  present  appellants.  This  class  was  again 
subject  to  another  discrimiaation,  inasmuch  as  thir- 
teen of  the  thirly-two  purchased  by  the  appellant, 
were  subject  to  a  second  mortgage,  executed  by 
Morris,  Nicholson,  and  Greenleaf,  to  one  Duncan- 
son,  and  the  equitable  interest  in  which  was  adjudg- 
ed to  the  assignee  of  Greenleaf.  The  sum  which 
thirty-two  lots  were  decreed  to  contribute  to  the  pay- 
ment of  Law,  was  to  be  determined  by  the  ratio 
wliich  these  lots  bore  to  the  whole  of  the  mortgaged 
premises. 

It  is  now  contended,  that  another  distribution  of 
the  sum  thus  charged,.is  to  be  made  between  the  lots 
thus  mortgaged  to  Duncanson,  and  the  remaining 
lots  of  this  class.  And  it  is  ascertained,  that  the 
consequence  will  be,  putting  a  considerable  sum  m 
the  pocket  of  this  appellant,  to  the  prejudice  of 
Duncanson^s  mortgage,  as  the  sale  of  those  thirteen 
lots  falls  considerably  short  of  satisfying  the  sum 
decreed  on  that  mortgage.  That  is,  that  these  thir- 
teen lots  shall  be  charged  rateably  with  the  sum 
charged  upon  the  whole  class,  so  as  to  contribute  to 
relieve  the  remaining  lots,  and  by  thus  contributing 
to  the  satisfaction  of  Law's  mortgage,  leave  the 
larger  sum  from  the  sale  of  the  remaining  lots  to  be 
paid  over  to  this  appellant.  This,  it  is  contended,  is 
bothconfomiaUe  to  the  decree,  and  to  general  prin* 
ciples. 

If  conformable  to  the  decree,  it  is  in  vain  to  refer 
to  general  principles.  But,  we  think,  the  purport  of 
the  decree  is  obviously  otherwise.    Campbell,  claim- 
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ing  as  purchaser  at  sherifis'  sales,  under  an  attach-  ift20< 
ment  of  the  interest  of  the  mortgagors,  filed  his  bill 
for  a  redemption  of  the  whole  of  this  class  of  lots, 
and  the  Court  decreed,  that  he  be  permitted  to  re- 
deem, on  payment,  first,  of  the  ratio  of  Law's  mort- 
gage, charged  on  this  class,  secondly,  on  payment  of 
two  thirds  of  the  amount  of  principal  and  interest 
of  the  debt  due  to  Duncanson.  And  as  the  opposite 
claimants  had  filed  their  bill  for  a  foreclosure,  a  sale 
is  ordered  of  the  whole  of  this  class  of  lots  to  raise 
the  money,  to  be  applied  in  the  same  manner,  if 
Campbell  should  fail  in  six  months  to  redeem.  The 
application  of  the  amount  of  sales  must  then  be  re- 
gulated by  the  right  ofTedempiion  as  decreed  to 
Campbell ;  and  that  is,  that  he  pay,  first,  the  contri- 
bution to  Law,  secondly,  the  amount  due  to  Dun- 
canson, upon  which  conditions  only  he  could  hold 
the  lots  discharged  of  the  mortgages,  and,  conse- 
quently, after  those  payments  only,^  could  he  receive 
the  balance  of  the  money,  the  representative  of  his 
remaining  interest  in  the  land. 

And  this  exposition  of  the  decreb  is  perfectly  con- 
sonant with  general  principles.  All  the  doubt  in  the 
case  has  been  raised  by  the  effort  to  exhibit  this 
appellant  as  the  holder  of  an  independent  interest, 
that  is,  as  a  third  incumbrancer.  But  this  is  by  no 
means  his  relative  character.  He*  is  nothing  more 
than  the  legal  representative  of  the  interests  of  Mor- 
ris^  Nicholson,  and  Greenleaf,  in  the  lots  attached, 
and.  sold  to  him.  The  attachment  was  levied  upon 
the  equity  of  redemption  existing  in  those  mortga- 
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1896.  gors ;  and  the  decisimi  of  this  Court,  in  supporting 
his  right,  was  placed  upon  the  decision  of  the  Courts 
of  Maryland,  (in  which  the  land  then  lay,)  which 
maintained  the  validity  of  an  attachment  levied  upon 
an  equity  of  redemption.  He  was,  then,  nothing 
more  than  the  assignee  of  an  equity  of  redraiption, 
and  could  claim  no  greater  equity  as  against  either 
Duncanson  or  Law.  That  he  was  not  to  be  consi- 
dered as  a  subsequent  incumbrancer,  is  conclusively 
determined  by  this  consideration,  that  there  would 
then  have  been  no  equity  of  redemption  ou^tanding 
in  any  one.  In  the  relation  of  the  assignee  of  an  equity 
of  redemption,  he  appeared  first  in  this  Court,  and  it 
is  obvious  from  the  former  decree,  that  in  that  light 
only  did  this  Court  view  him.  In  this  light,  he  could 
lay  claim  to  no  rights  inconustent  with  those  of  the 
creditor ;  and,  as  fiaur  as  the  proceeds  of  the  13  lots 
were  adequate  to  satisfying  Duncanson,  he  could  be 
entitled  to  nothing  until  that  debt  was  paid.  Any 
other  application  of  the  proceeds  of  those  lots  would 
be  preferring  the  mortgagor  to  the  mortgagee,  or  the 
debtor  to  the  creditor ;  and  confer  on  the  assignee  of 
the  equity  of  redemption,  a  greats  equity  against 
the  mortgagee  than  could  have  been  decreed  to  the 
original  mortgagor. 

That  part  of  the  decision  of  the  Circuit  Court, 
will,  therefore,  be  aflSrmed.  But  of  the  remaining 
two  points,  it  will  be  necessary  to  refer  the  subject, 
in  order  to  have  the  statements  and  evidence  in  this 
record  compared,  upon  which  a  conclurion  mittt  be 
formed.  If  this  appellant  has  been  charged  witha 
greater  amount  than  his  just  ratio  of  the  debt  due  to 
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XiSW,  he  is  entitled  to  relief.     But  the  principles      i8so. 
being  establishedi  this  becomes  a  mere  matter  of  nu-  ^^^^a^^S^ 
merical  calculation.  ^ 

Decree  accordingly. 


(FklSB.) 

The  Atalanta. — Faussatf  Claimant 

A  question  of  pivprietory  interest  on  farther  proof.    Condemomtien 
pronounced. 

This  cause  was  continued  at  February  term, 
1818/  for  farther  proof,  but  the  farther  proof  receiv- 
ed at  the  last  term  being  unsatisfactory,  it  was  again 
continued,  on  account  of  some  peculiar  circumstances 
in  the  case,  to  the  present  term,  when  no  farther 
proof  being  produced,  condemnation  was  pro- 
nounced. 

Decree  reversed>. 

a  nU  Aiie,  Fol.  lU.  p.  409. 
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The  United  States  v.  Lancaster. 

The  Diatriot  Judge  cannot  sit  in  the  Cinmit  .ConrC  in  a  cause  brooghi 
by  writ  of  error  from  the  District  to  the  Cirooit  Conrt,  and  the 
canse  cannot  in  snch  a  case  be  broogfat  from  the  Cironit  to  tfaib 
Coort  upon  a  certificate  of  a  divirion  of  opinion  of  the  jodgei. 

Error  to  the  Circuit  Court  of  Pennsylvania. 

This  was  an  action  of  debt  originally  brought  in 
the  District  Court,  and  carried  by  writ  of  error  to 
the  Circuit  Court,  from  which  it  was  brought  to  this 
Court,  upon  a  case  agreed  by  the  parties,  and  a£er- 
tificate  that  the  opinions  of  the  judges  were  opposed 
upon  a  question  arising  in  the  cause* 

jiarekioik  The  cause  was  argued  by  Mr.  C.  J.higersoUy 
for  the  plaintiffs,  and  by  Mr.  Sergeant^  for  the  de- 
fendant' 

JUarthVihi  Mr.  Chief  Justice  Marshall  delivered  the  o][ki* 
nion  of  the  Court,  that  it  had  no  jurisdiction  of  die 
cause,  as  the  District  Judge  could  not  sit  in  the  Cir- 
cuit Court  on  a  writ  of  error  from  his  own  decision, 
and  consequently  there  could  be  no  division  of  opi- 
nion to  be  certified  to  this  Court' 

a  Neither  can  a  cause  be  brought  to  this  Court  bj  writ  of 
error,,  which  has  been  carried  from  the  District  to  the  Circuit 
Coort  by  writ  of  error.    The  United  States  t.  BariLer,  jNp^  • 
FU.  IL  pi  396.    « 
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JifDoiiENT.  Thw  cause  came  on  to  be  heard  on      isfo. 

coonZT^        I'ennsylvania,  and  was  argued  by  ,    - , 
^unseJ.  On  consideration  whereof,  it  irasAwcTDOED  '-^*"- 
2  .  t?^^"'  *''  *^^  '»•'*  ^"^e  be  remanded  to 
«M^       !^"''  ^**"'^»  ''^  »ot  appearing  from  the 
«'d  traoscnpt  that  this  Court  has  jarisdicrion  in  said 
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NOTE  I. 

Speech  of  the  honourable  John  Marshall,  delivered  in  the  house  of 
representatives  of  the  United  States^  on  the  resolutions  of  the 
honourable  Edward  Idvingston^  relative  to  Uiomas  Nash^  alias 
Jonathan  Robins. 

Mr.  Marshall  said,  believing  as  he  did  most  seriously,  that 
in  a  goTernmeDt  cooDtitated  like  that  of  the  United  States, 
mnch  of  the  public  happiness  depended,  not  only  on  its  being 
rightly  administered,  but  on  the  measures  of  administration 
being  rightly  understood  :  on  rescuing  public  opinion  from  those 
numerous  prejudices  ivith  which  so  many  causes  might  combine 
to  surround  it :  he  could  not  but  hare  been  highly  gratified  with 
the  yery  eloquent,  and  what  was  still  more  valuable,  the  very 
able,  and  very  correct  argument,  which  had  been  delivered  bj 
the  gentleman  from  Delaware  (Mr.  Bayard)  against  the  reso- 
lutions now  under  consideration.  *  He  had  not  expected  that 
the  effect  of  this  argument  would  have  been  universal,  but  he 
had  cherished  the  hope,  and  in  this  he  had  not  been  disappoint* 
ed,  that  it  would  be  very  extensive.  He  did  not  flatter  himself 
with  being  able  to  shed  much  new  light  on  the  subject ;  but  as 
the  argument  in  opposition  to  the  resolutions  had  been  assailed, 
with  considerable  ability,  by  gentlemen  of  great  talents,  he  trust* 
ed  the  house  would  not  think  the  time  misapplied,  which  would 
be  devbted  to  the  re-est^blishment  of  the  principles  contained  iu 
that  argument,  and  to  the  refutation  of  those  advanced  in  oppo- 
sition to  it.    In  endeavouring  to  do  this,  he  should  notice  the  ob- 
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tenrations  in  support  of  the  resolations,  not  in  the  precise  or* 
der  in  which  they  were  made,  bat  as  they  applied  to  the  differ- 
ent points  he  deemed  it  necessary  to  maintain,  in  order  to  de<- 
monstrate,  that  the  condact  of  the  executive  of  the  United  States 
could  not  jastly  be  charged  with  the  errors  imputed  to  it  by  the. 
resolations. 

His  first  proposition,  he  said,  was,  that  the  case  of  Thomis 
NaBh,  as  stated  to  the  President,  was  completely  within  the 
twenty-seventh  article  of  the  treaty  of  amity,  commerce,  and 
AavigatioD,  entered  into  between  the  United  States  of  America 
«nd  Great  Britain. 

He  read  the  article,  and  then  observed :  The  eanufisderu  of . 
this  article  occdrs,  when  a  person,  having  committed  murder  or 
forgery  within  the  jurisdiction  of  one  of  the  contracting  parties, 
and  having  sought  an  asylutn  in  the  country  of  the  other,  is 
charged  with  the  crime,  and  his  delivery  demanded,  on  such 
proof  of  ^is  guilt  as  according  to  the  laws  of  the  place  where 
be  sh«^ll  be  found,  would  justify  his  apprehension  and  commit- 
ment for  trial,  if  the  offeree  had  there  been  cpmmitted 

The  case  stated  is,  that  Thomas  Nash,  having  committed  a 
murder  on  board  a  British  frigate,  navigating  the  high  seas  un- 
^er  a  commission  from  his  Britannic  mi|jesty,  had  sought  an 
asylum  within  the  United  States,  and  on  this  case  bis  delivery 
vras  demanded  by  the  minister  of  the  king  of  Great  Britain. 

It  is  manifest  that  the  case  stated,  if  supported  by  proof,  is 
within  the'letter  of  the  article,  provided  a  murder  committed  in 
la  British  frigate,  on  the  high  seas,  be  committed  within  the  ju- 
risdiction of  that  nation. 

I'hat  such  a  murder  is  within  their  jurisdiction,  has  been  fully 
ahown*ffy  the  gentleman  from  Delaware.  The  principle  is,  that 
the  jurisdiction  of  a  nation  extends  to  Uie  whole  of  i^  territory, 
and  to  its  own  citizens  in  every  part  of  the  world.  The  laws 
of  a  nation  are  rightfully  obligatory  on  its  own  citizens  in  every 
situation,  where  those  laws  are  really  extended  to  them.  This 
principle  is  founded  on  the  nature  of  civil  union.  It  is  support- 
ed every  where  by  public  opinion,  and  is  recognized  by 
writers  pn  the  law  of  nations.  Kutherforth,  in  his  second  vo- 
lume, (p.  180.)  lays,  «<  The  jurisdiction  which  a  civfl  society  has 
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'*  over  the  penoDS  of  its  members,  affects  them  immedioteljr, 
*f  whether  they  are  within  its  territories  or  not." 

This  general  principle  is  especially  true,  and  is  particularly 
recognized,  with  rjsspect  to  the  fleets  of  a  nation  on  the  high 
seas.  To  punish  offences  committed  in  its  fleet,  is  the  practice 
of  every  nation  in  the  unirerse ;  and  consequently  the  opbion 
of  the  world  is,  that  a  fleet  at  sea  is  within  the  jurisdiction  of 
the  nation  to  which  it  belongs.  Rutherforth  (vol.  ii.  p.  49 1 .)  says, 
«<  There  can  be  no  doubt  about  the  jurisdiction  of  a  nation  over 
**  the  persons  which  compose  its  fleets,  when  they  are  out  at 
*'  sea,  whether  they  are  sailing  upon  it,  or  are  stationed  in  any 
**  particular  part  of  it." 

The  gentleman  from  Pennsylvania,  (Mr.  Gallatin.)  though  he 
has  not  directly  controverted  this  doctrine,  has  sought  to  weak* 
en  it,  by  observing,  that  the  jurisdiction  of  a  nation  at  sea  could 
not  be  complete  even  in  its  own  vessels  ;  and  in  support  of  this 
position,  he  urged  the  admitted  practice  of  submitting  to  search 
for  contraband ;  a  practice  not  tolerated  on  land,  within  the  ter- 
ritory of  a  neutral  power.  The  rule  is  as  stated ;  but  is  found- 
ded  on  a  principle  which  does  not  affect  the  jurisdiction  of  a 
nation  over  its  citzens  or  subjects  in  its  ships.  The  principle 
is,  that  in  the  sea  itself,  no  nation  has  any  jurisdiction.  All 
may  equally  exercise  their  rights,  and  consequently  the  right 
of  a  belligerent  power  to  prevent  aid  being  given  to  his  enemy, 
is  not  restrained  by  any  superior  right  of  a  neutral  in  the  place. 
But  if  this  argument  possessed  any  force,  it  would  not  apply  to 
national  ships  of  war,  since  the  usage  of  nations  does  not  per- 
jnit  them  to  be  searched. 

According  to  the  practice  of  the  world  then,  and  the  opinions 
of  writers  on  the  law  of  nations,  the  murder  committed  on  board 
a  British  frigate  navigating  the  high  seas,  was  a  murder  com- 
mitted within  the  jurisdiction  of  the  British  nation. 

Although  such  a  murder  is  plainly  within  the  letter  of  the 
article,  it  has  been  conteqded  not  to  be  l^ithin  its  just  construc- 
tion ;  because,  at  sea,  all  nations  have  a  common  jurisdiction, 
and  the  article  correctly  construed,  will  not  embrace  a  case  of 
concurrent  jurisdiction. 
It  is  deemed  unnecessary  to  controvert  this  construction,  he- 
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cause  the  proposition,  that  the  UniUd  States  had  no  jurisdictum 
over  the  mvrder  eomtnxttid  by  Uionku  Nath^  is  belieyed  to  be 
completely  demonstrable. 

It  is  not  trae  that  all  nations  haye  jarisdiction  orer  all  ofiencea 
committed  at  sea.  On  the  contrary,  no  nation  has  any  jurisdic- 
tion at  sea,  but  oyer  its  own  citizens  or  vessels,'  or  offences 
against  itself.     This  principle  is  laid  down  in  2  Ruth.  488.  491. 

The  American  goyernment  has,  on  a  yery  solemn  occasion, 
ayowed  the  same  principle.  The  first  minister  of  the  French 
republic  asserted  and  etercised  powers  of  ^o  extraordibary  a 
nature,  as  Unayoidably  to  produce  a  controyersy  with  the  Uniied 
Stflites.  The  situation  in  which  the  government  then  found  it- 
self was  such,  as  necessarily  to  occ^ion  a  very  seriou<«  and 
mature  consideration  of  the  opinions  it  should  adopt  Of  con- 
sequence,' the  Opinions  then  declared,  deserve  great  respect. 
In  the  case  alluded  to,  Mr  Genet  had  asserted  the  right  of  fit- 
ting out  privateers  in  the  American  ports,  and  of  manning  them 
with  American  citizens,  in  order  to  cruise  against  nations  with 
whom  America  was  at  peacie.  In  reasoning  against  this  eztra- 
yagant  claim,  the  then  secretary  of  state,  in  his  letter  of  the  17th 
of  June,  1793,  says  :  *'  For  our  citizens  then  to  commit  murders 
*'  and  depredations  on  the  member^  of  nations  at  peace  with  us, 
«  or  to  combine  to  do  it,  appeared  to  the  executive  and  to  those 
M  whom  they  consulted,  as  much  against  the  laws  of  the  land, 
*ta8  to  morder  or  rob,  or  combine  to  murder  or  rob,  its  own 
*'*  citizens ;  and  as  much  to  require  puniMiment,  if  done  wkhin 
**  their  limit^,  where  they  have  a  territorial  jurisdiction,  or  on 
**  the  high  seas,  where  they  have  a  personeU  jurisdiction^  that  is 
**to  day,  one  which  reaches  their  own  citizens  only;  this  being 
'*an  appropriate  part  of  each  nation,  on  an  element  where  all 
«<have  a  common  jurisdiction.*' 

The  well  considered  opinion  then  of  the  American  govern- 
ment on  this  subject  is,  that  the  jurisdiction  of  a  nation  at  sea  is 
**  personal,**  reaching  its  **  own  citizens  only ,**  and  that  this  is 
^  the  appropriate  part  of  each  nation'^  on  that  element* 

This  js  precisely  the  opinion  maintained  by  the  opposers  of 
the  resolutions.  If  the  jurisdiction  of  America  at  sea  be  per- 
sonal, reaching  its  own  citizeiis  only ;  if  this  be  its  appropriate 
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party  then  Uie  jarisdiction  of  the  natioD  cannot  extend  to  a  mur- 
der committed  by  a  British  sailor,  on  board  a  British  frigate 
navigating  the  high  seas,  nnder  a  commission  from  his  Britannic 
majesty. 

As  a  farther  illustration  of  the  principle  contended  for,  sup- 
pose a  contract  made  at  sea,  and  a  suit  instituted  for  the  reco- 
very of  money  which  might  be  due  thereon.  By  the  laws  of 
what  nation  would  the  contract  be  governed  ?  The  principle 
is  general,  that  a  personal  contract  follows  the  person,  hut  is 
governed  by  the  law  of  the  place  where  it  is  formed.  By 
what  law  then  would  such  a  contract  be  governed  ?  If  all  na* 
tions  had  jurisdiction  over  the  place,  then  the  laws  of  all  nations 
would  equally  influence  the  contract;  but  certainly  no  man 
will  hesitate  to  admit,  that  such  a  contract  ought  to  be  decided 
according  to  the  laws  of  that  nation,  to  which  the  vessel  or  con- 
tracting parties  might  belong. 

:  Suppose  a  cluel  attended  with  death,  in  the  fleet  of  a  foreign 
nation,  or  in  any  vessel  which  returned  safe  to  port,  could  it 
be  pretended  that  any  government  on  earth,  other  than  that  to 
which  the  fleet  or  vessel  belonged,  had  jurisdiction  in  the  case  ; 
or  that  the  ofiender  could  be*  tried  by  the  laws  or  tribunals  of 
any  other  nation  whatever. 

Suppose  a  private  theft  by  one  mariner  from  another,  and 
the  vessel  to  perform  its  voyage  and  return  in  safety,  would  it 
be  contended  that  all  nations  have  equal  cognizance  of  the  crime^ 
and  are  equally  authorized  to  punish  it  ? 

If  there  be  this  common  jurisdiction  at  sea,  why  not  punishr 
desertion  from  one  belligerent  power  to  another,  or  correspon* 
dence  with  the  enemy,  or  any  other  crime  which  may  be  per- 
petrated ?  A  common  jurisdiction  over  all  ofiiences  at  sea,  in 
whatever  vessel  committed,  would  involve  the  power  of  pun- 
ishing the  offences  which  have  been  stated.  Yet  all  gentlemen 
will  disclaim  this  power.  It  follows,  then,  that  no  such  common 
jurisdiction  exists. 

In  truth,  the  right  of  every  nation  to  punish  is  limited,  in  its 
nature,  to  ofiences  against  the  nation  inflicting  the  punishment. 
This  principle  is  believed  to  be  universally  true. 

Jt  comprehends  every  possible  violation  of  its  laws  on!  its 
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own  territory,  and  it  extends  to  violationp  committed  elsewhere 
by  persons  it  has  a  right  to  bind.  *It  extends  also  to  general 
piracy. 

A  pirate,  under  the  law  of  nations,  is  an  enemy  of  the  human 
race.  Being  the  enemy  of  all,  he  is  hable  to  be  punished  by 
all.  Any  act  which  denotes  this.aniversul  hostility,  is  an  act  of 
piracy.  Not  only  an  actual  robbery  therefore,  but  cruizing  on 
the  high  seas  without  commission,  and  with  intent  to  rob,  is  pi- 
racy. This  is  an  offence  against  all  and  every  nation,  and  is 
therefor^  alike  punishable  by  all.  But  an  offence  which  in  its 
nature  affects  only  a  particular  nation,  is  only  punishable  by 
that  nation. 

It  is  by  confounding  general  piracy  With  piracy  by  statute, 
that  indistinct  ideas  hare  been  produced,  respecting  the  power 
to  punish  offences  committed  on  the  high  seas. 

A  statute  may  make  any  offence  piracy,  committed  within 
fhe  jurisdiction  of  the  nation  passing  the  statute,  and  such  of- 
fence  will  be  punishable  by  that  nation.  Bat  piracy  under  the 
law  of  nations,  which  alone  is  punishable  by  all  nations,  can . 
only  consist  in  an  act  which  is  an  offence  against  all.  No  par- 
ticnUr  nation  can  increase  or  diminish  the  list  of  offences  thus 
punishable. 

It  had  been  observed  by  his  colleague,  (Mr.  Nicholas,)  for  .the 
purpo!>e  oi  showing  that  the  distinction  taken  on  this  subject  by 
the  gentleman  from  Delaware  (Mr.  Bayard)  was  inaccurate, 
that  any  vessel  robbed  on  the  high  seas,  could  be  the  property 
only  of  a  single  nation,  and  being  only  an  offence  against  that 
nation,  could  be,  on  the  principle  taken  by  the  opposers  of  the 
resolutions,  no  offence  against  the  law  of  nations  :  but  in  this 
his  colleague  had  not  accur«ite]y  considered  the  principle.  As 
a  man,  who  turns  out  to  rob  on  the  highway,  and  forces  from  a 
stranger  his  purse  with  a  pistol  at  his  bosom,  is  not  the  particu- 
lar enemy  of  that  stranger,  but  alike  the  enemy  of  every  man 
who  carries  a  purse,  so  those  who,  without  a  commission,  rob 
on  the  high  seas,  manifest  a  temper  hostile  to  all  nations,  and 
therfore  become  the  enemies  of  all.  The  same  inducements 
which  occasion  the  robbery  of  one  vessel,  exist  to  occasion  the 
robbery  of  others,  and  therefore  the  single  offence  is  an  offence 
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against  the  whole  community  of  Qationa,  manifests  a  temper 
iHMtile  to  aU«  is  the  commencement  of  an  attack  on  all,  and  is 
consequently,  of  right,  punishable  by  all. 

His  colleague  had  also  contended,  that  all  the  offences  at  sea, 
punishable  by  the  British  statutes,  from  which  the  act  of  Con- 
gress was  in  a  great  degree  copied,  were  piracies  at  common 
law,  or  by  the  law  of  nations,  and  as  murder  is  among  these, 
consequently  murder  was  an  act  of  piracy  by  the  law  of  nations, 
and  therefore  punishable  by  eyery  nation.  In  support  of  this 
position,  he  had  cited  1  Hawk.  P.  C.  267.  271.  3  In$t.  1 12.  and 
1  Woodeion,  140. 

The  amount  of  these  cases  is,  that  no  new  offence  is  made 
piracy,  by  the  statutes ;  but  that  a  different  tribunal  is  created 
for  their  trial,  which  is  guided  by  a  different  rule  from  that 
which  governed  prerious  to  those  statutes.  Therefore,  on  an 
indictment  for  piracy,  it  is  still  necessary  to  prove  an  oflence 
which  was  piracy  before  the  statutes.  He  drew  from  these 
authorities  a  very  different  conclusion  from  that  which  had  been 
drawn  by  his  colle^;ue.  To  show  the  correctness  of  his  con- 
clusion, it  was  necessary  to  observe,  that  the  statute  did  not  indeed 
change  the  nature  of  piracy,  since  it  only  transferred  the  trial  of 
the  crime  to  a  different  tribunal,  where  different  rules  of  de- 
pision  prevailed ;  but  having  done  this,  other  Crimes  committed 
on  the  high  seas,  which  were  not  piracy,  were  made  punishable 
by  the  same  tribunal ;  but  certainly  this  municipal  regulation 
could  not  be  considered  as  proving  that  those  offences  were, 
beibre,  piracy  by  the  law  of  nations.  Mr.  Nicholas  insisted  that 
the  law  Was  npt  correctly  stated  ;  whereupon  Mr.  Marshall  called 
fbr  3  huu  and  read  the  statute. 

<*  AQ  treasons,  felonies,  robberies,  murders,  and  confedera- 
'*  cies,  committed  in  or  upon  the  seas,  &c.  shall  be  raquired, 
^'  tried,  heard,  determined  aqd  judged  in  such  shires,  &c.  in  like 
''form  and  condition  as  if  any  such. offence  had  been  committed 
**  on  the  land,  &c.*' 

*'  And.  such  as  shall  be  convicted,  &c.  shall  have  and  suffer 
<*  such  pains  of  death,  Slc,  as  if  they  had  been  attainted  of  any 
<«  treason,  felony,  robbery,  or  other  the  said  offences  done  upon 
<«.  the  land." 
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This  statate,  it  is  certaiD,  does  not  change  the  nature  of  |H* 
racy  ;  but  all  treasons,  felooies,  robberies,  mnrders  and  confe* 
deracies  committed  in  or  upon  the  sea,  are  not  declared  to  hare 
been,  nor  are  they,  piracies,  if  a  man  be  indicted  as  a  pirate, 
the  offence  must  be  shown  to  have  been  piracy  before  the  sta- 
iute ;  but  if  he  be  indicted  for  treason,  felony,  robbery,  murder, 
or  confederacy  committed  at  sea,  whether  such  offence  was  or 
was  not  a  piracy,  he  shall  be  punished  in  like  manner  as  if  he 
had  committed  the  same  offence  on  land.  The  passage  cited 
from  1  Waodeson^  140,  is  a  full  authority  to  this  point.  Hanng 
stated  that  offences  committed  at  sea  were  formerly  triable  be* 
fore  the  lord  high  admiral,  according  to  the  course  of  the  Roman 
ciTil  law,  Woodeson  says,  "  but  by  the  statute  27  H.  8.  c.  4. 
**  and  28  H.  8.  c.  15.  all  treasons,  felonies,  piracies,  and  other 
^*  crimes  committed  on  the  sea,  or  where  the  admiral  has  juris*. 
*^  diction,  shall  be  tried  in  the  realm  as  if  done  on  land.  But 
^Vthestatutes  referred  to  affect  only  the  manner  of  the  trial  «o 
^*far  a$  respects  piracy.  The  nature  of  the  offence  is  not 
*^  changed.  Whether  a  charge  amounts  to  piracy  or  not,  must 
**  still  depend  on  the  law  of  nations,  except  where,  in  the  ease 
«*  of  British,  subjects^  express  acts  of  parliament  have  declared 
**  that  the  crimef  therein  specified  shall  be  adjudged  piracy,  or 
*'  shall  be  liable  to  the  sam6  mode  of  trial  and  degree  of  pun- 
"  ishment." 

This  passage  proves  not  only  that  all  offences  at  sea  ar^  not 
piracies  by  the  law  of  nations,  but  also  that  all  indictments  for  pi- 
racy must  depend  on  the  law  of  nations,  "  except  where,  in  the 
**  case  of  British  snbjeet$i  express  acts  of  parliament*  have  chang- 
ed the  law.  Why  do  hot  these  '*  express  acts  o.f  parliameof  * 
change  the  law  as  to  others  than  *'  British  subjects  ?"  The 
words  jaie  general  ;^  '*  all  treasons,  felonies,"  &c.  Why  are 
they  confine4  in  construction  to  British  subjects  ?  The  answer 
is  a  plain  one.  The^jurisdiction  of  the  nation  is  confined  to  its 
territory  and  to  its  subjects^ 

The  gentleman  from  Pennsylvania  (Mr.  Gallatin)  abandons, 
and  very  properly  abiandons,  this  untenable  ground.  He  admits 
that  no  n^on  has  a  right  to  punish  offences  against  another  na- 
tion, and  that  the.  United  States  can  only  punish  offences  against 
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tbeir  own  law8»  and  (he  law  of  nations.  He  admita  loo,  fliat  if 
there  had  only  been  a  mutiny  (and  consequently  if  there  had 
only  been  a  murder)  on  board  the  Hermoine^  that  the  American 
courts  could  have  taken  no  cognizance  of  the  crime.  Yet  mutiny 
is  punishable  as  piracy  by  the  law  of  both  nations.  That  g^ntle- 
Bian  contends  that  the  act  committed  by  Nash  was  piracy  accord* 
i0g  to  the  law  of  nations.  He  supports  his  position  by  insist- 
ing, that  the  offence  may  be  constituted  by  the  commission  of  a 
single  act ;  that  unauthorized  robbery  on  the  high  seas  i»  this 
act«  and  that  the  crew  having  seized  the  vessel,  and  being  out 
of  the.  protection  of  any  nation,  were  (Hrates. 

It  is  true  that  the  offence  may  be  completed  by  a  single  act; 
but  it  depends  on  the  nature  of  that  act  If  it  be  such  as  mani- 
fests  general  hostility  against  the  world  '-an  intention  to  rob  ge- , 
nerally,  then  it  is  piracy ;  but  if  it  be  merely  a  mutiny  and  mur* 
der  in  a  vessel,  for  the  purpose  of  delivering  it  up  to  the  ene* 
my,  it  seems  to  be  an  offence  against  a  single  nation,  and  not  to  be 
piracy.  The  sole  object  of  the  crew  might  be  to  go  over  to 
the  enemy,  or  to  free  themselves  from  the  tyranny  experienced 
on  board  a  ship  of  war,  and  not  to  rob  generally. 

But  should  it  even  be  true,  that  running  away  with  the  vessel 
to  deliver  her  up  to  an  enemy  was  an  act  of  general  piracy,  pun* 
ishable  by  all  nations,  yet  the  mutiny  and  murder  was  a  distinct 
offence.  Had  the  attempt  to  seize  the  vessel  failed  after  the 
commission  of  the  murder,  then,  according  to  the  argument  of 
the  gentleman  from  Pennsylvania,  the  American  courts  could 
have  taken  no  cognizance  of  the  crime.  Whatever,  then,  might 
have  been  the  law  respecting  the  piracy,  of  the  murder  there 
.  was  no  jurisdiction.  For  the  murder,  not  the  piracy,  Nash  was 
delivered  up.  Murder,  and  not  piracy,  is  comprehended  In  the 
twenty*seventh  article  of  the  treaty  between  the  two  nations. 
Had  he  been  tried  then,  and  acquitted  on  an  indictment  for  the  pi- 
racy, he  must  still  have  been  delivered  up  for  the  murder,  pf 
which  the  court  could  have  no  jurisdiction.  It  is  certain  that 
an  acquittal  of  the  piracy  would  not  have  discharged  the  mur- 
der ;  and»  therefore,  in  the  so  much  relied  on  trials  at  Trenton*,  a 
separate  indictment  Ibr  murder  was  filed  after  an  indictmentfor 
piracy*    Sincoi  theui  if  acqputted  for  piracy,  he  asust  have  been 
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delivered  to  the  British  soTemineQt  on  the  charge  oft'  murder^ 
the  president  of  the  United  States  nii^t,  very  properly,  withont 
prosecatiog  for  the  piracy ,  direct  him  to  be  delivered  upon  the 
murder. 

All  tbe  gentlemen  who  have  spoken  in  support  of  the  resolu- 
tions, have  contended  (bat  the  case  of  Thomias  ^ash  is  within  the 
purviewof  the  act  of  congress,  which  relates  to  this  subject, 
and  is  by  that  act  made  punishable  in  the  American  courts. 
That  is,  that  the  act  of  congress  designed  to  punish  crimes  com- 
mitted on  board  a  British  frigate. 

Mothing  can  be  more  completely  demonstrable  than  the  un- 
truth of  this  proposition. 

It  has  already  been  shown,  that  the  legislative  jurisdiction  of  a 
nation  extends  only  to  its  own  territory,  and  to  its  own  citizens, 
wherever  they  may  be.  Any  general  expression  in  a  legisla- 
tive act  must,  necessarily,  be  restrained  to  objects  within  the 
jurisdiction  of  the  legislature  passing  the  act.  Of  consequence, 
an  act  of  congress  can  only  be  construed  to  apply  to  the  territo- 
ry of  the  United  States,  comprehending  every  person  within  it, 
and  to  the  citizens  of  the  United  States. 

But  independent  of  this  undeniable  truth,  the  act  itself  affords 
complete  testimony  of  its  intention  and  extent.  (See  Law$  of  ike 
U.  S.  vol.  1.  p.  10.) 

The  title  is,  **  An  act  for  the  punishment  of  certain  crimes 
**' against  the  Umttd  States.**  Not  against  Srtlain,  France,  or  the 
world,  but  singly  '*  against  the  United  States."  • 

The  first  section  relates  to  treason,  and  its  objects  are,  '^  any 
person  or  persons  owing  allegiance  to  the  United  States.*^ 
This  description  comprehends  only  the  citizens  of  the  United 
States,  and  such  others  as  may  be  on  its  territory  or  in  its  service. 
The  second  section  relates  to  misprision  of  treason,  and  de- 
clares, without  limitation,  that  any  person  or  persons,  having 
knowledge  of  any  treason,  and  not  communicating  the  same, 
shall  be  guilty  of  that  crime.  Here,  then,  is  an  instance  of  that 
limited  description  of  persons  in  one  section,  and  of  that  gene- 
ral description  in  another,which  has  been  relied  on  to  support  the 
construction  contended  for  by  the  friends  of  the  resolutions. 
But  will  it  be  pretended  that  a  person  can  commit  misprision  of 
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treason,  who  cannot  commit  treason  itself?  That  he  wonid  be 
punishable  for  concealing  a  treason,  who  could  not  be  punished 
for  plotting  it?  Or  can  it  be  supposed  that  the  act  designed  to 
punish  an  Englishman  or  a  Frenchman,  who,  residing  in  his  own 
country,  should  have  knowledge  of  treasons  against  the  United 
States,  and  should  not  cfoss  the  Atlantic  to  reveal  them  ? 

The  same  observations  apply  to  the   sixth  section,  which 
makes  ''any  person  or  persons'*  gnilty  of  misprision  of  felony, 
who  having  knowledge  of  murder  or  other  offences  enumerated 
in  that  section,  should  conceal  them.     It  is  impossible  to  apply 
this  to  a  foreigner,  in  a  foreign  land,  or  to  any  person  not  owing 
allegiance  to  the  United  States. 
The  eighth  section,  which  is  supposed  to  comprehend  the  case, 
after  declaring,  that  if  any  person  or  persons  shall  commit  murder 
on  the  high  seas,  he  shall  be  punishable  with  death ;  proceeds  to 
say,  that  if  any  captain  or  mariner  shall  piratically  run  away  with 
a  ship  or  vessel,  or  yield  her  up  voluntarily  to  a  pirate,  or  if  any 
seaman  shall  lay  violent  hands  on  his  commander,  to  prevent 
•  his  fighting,  or  shall  make  a  revolt  in  the  ship,  every  such  of- 
fender shall  be  adjudged  a  pirate  and  a  felon. 
•    The  persons  who  are  the  objects  of  this  section  of  the  act 
are  all  described  in  general  terms,  which  might  embrace  the 
subjects  of  all  nations.     But  is  it  to  be  supposed,  that  if,  in  an 
engagement  between  an  English  and  a  French  ship  of  war,  the 
crew  of  the  one  or  the  other  should  lay  violent  hands  on  the 
captain,  and  force  him  to  strike,  that  this  would  be  an  offence 
against  the  act  of  congress,  punishable  in  the  courts  of  the  Uni- 
ted States  ?    On  this  extended  Construction  of  the  general  terms 
•  of  the  section,  not  only  the  crew  of  one  of  the  foreign  vessels 
forcing  their  captain  to  surrender  to  another,  would  incur  the 
penalties  of  the  act,  but  if,  in  the  late  action  between  the  gal- 
lant Tnixton  and  a  French  frigate,  the  crew  of  that  frigate  had 
compelled  the  captain  to  surrender  while  he  was  unwilling  to 
do  so,  they  would  have  been  indictable  as  felons  in  tbe  courts 
of  the  United  States.     But  surely  the  act  of  congress  admits  of 
'  no  such  extravagant  construction. 

His  colleague,  Mr.  Marshall  said,  had  cited  and  particularly 
relied  on  the  ninth  section  of  the  act.    That  section  declares. 
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that  if  a  citizen  ihall  commit  any  of  the  enumerated  piracies, 
or  any  act  of  hostility  on  the  high  seas  against  the  United  States, 
under  colour  of  a  commission  from  any  foreign  priqce  or  state, 
he  shall  be.  adjudged  a  pirate,  felon,  and  robber,  and  shall  suffer 
death. 

This  section  is  only  a  positive  extension  of  the  act  to  a  case 
which  might  otherwbe  have  escaped  punishment.  It  takes 
away  the  protection  of  a  foreign  commission  from  an  American 
citizen,  who  on  the  high  seas  robs  his  countrymen.  This  is  no 
exception  from  any  preceding  part  of  the  law,  because  there  is 
no  part  which  relates  to  the  conduct  of  vessels  commissioned  by 
a  foreign  power ;  it  only  proves  that,  in  the  opinion  of  the  legis- 
lature, the  penalties  of  the  act  could  not,  without  this  express 
provision,  have  been  incurred  by  a  citizen  holding  a  foreign 
commission. 

It  is  then  most  certain,  that  the  act  of  congress  does  not 
comprehend  the  case  of  a  murder  committed  on  board  a  foreign 
ship  of  war. 

The  gentleman  from  New* York  has  cited  2  Wqodeson^  428,  to 
show  that  the  courts  of  England  extend  their  jurisdiction  to  pi« 
racies  committed  by  the  subjects  of  foreign  nations. 

This  has' not  been  doubted.  The  case  from  Woodeson  in  a 
case  of  robberies  committed  on  the  high  seas  by  a  vessel  with- 
out authority.  There  are  ordinary  acts  of  piracy,  which,  as 
has  been  already  stated,  being  offences  against  all  nations,  are 
punishable  by  all.  The  case  from  2  Woodeson^  and  the  note 
cited  from  the  same  book,  by  the  gentleman  from  Delaware, 
are  strong^authorities  against  the  doctrines  contended  for  by  the 
friends  of  the  resolutions. 

It  has  also  been  contended,  that  the  question  of  jurisdiction 
was  decided  at  Trenton,  by  receiving  indictments  against  persons 
there  arraigned  for  the  same  offence,  and  by  retaining  them 
for^rial  after  the  return  of  the  habeas  corpus. 

Every  person  in  the  slightest  degree  acquainted  with  judi- 
cial proceedings,  knowa  that  an  indictment  is  no  evidence  of 
jurisdiction;  and  that  in  criminal  cases,  the  question  of  jurisdic- 
tion will  seldom  be  made  but  by  arrest  of  judgment  after  con- 
viction. 
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The  proceedings  after  the  return  :of  the  habeas  corpus  only 
prove,  that  the  case  was  not  sach  a  case  as  to  induce  the  judge 
immediately  to  decide  against  his  jurisdiction.  The  question 
was  not  free  from  doubt,  and  therefore  might  ?erj  properly  be 
postponed  until  its  decision  should  become  pecessary. 

It  has  been  argued  by  the  gentleman  from  New-York,  that 
the  form  of  the  indictment  is,  itself,  evidence  of  a  power  in  the 
court  to  try  the  case.  Every  word  of  that  indictment,  said  the 
gentleman,  gives  the  lie  to  a  denial  of  the  jurisdiction  of  the 
court  .  "^ 

It  would  be  assuming  a  very  extraordinary  principle  indeed, 
to  say,  that  words  inserted  in  an .  indictment  for  the  express 
purpose  of  assuming  the  jurisdictidb  of  a  court,  should  be  ad- 
mitted to  p>ove  that  jurisdiction.  The  question  certainly  de- 
pended on  the  nature  of  the  fact,  and  not  on  the  description  of 
the  fact.  But  as  an  indictment  must  necessarily  contain  formal 
livords  in  order  to  be  supported,  and  as  forms  often  denote  what 
a  case  must  substantially  be  to  authorize-  a  court  to  take  cog- 
nizance of  it,  some  words  in  the  inaictments,  at  Trenton,  ought 
to  be  noticed.  The  indictments  charge  the  persons  to  have 
been  within  the  peace,  and  the  murder  to  have  been  committed 
against  the  peace,  of  the  United  States.  These  are  necessary 
averments,  and,  to  give  the  court  jurisdiction,  the  fact  ought  to 
have  accorded  with  them.  But  who  will  say  that  the  crew  of 
a  British  frigate  on  the  high  seas  are  within  the  peace  of  the 
United  States,  or  a  murder  committed  on  board  such  a  frigate 
against  the  peace  of  any  other  than  the  British  government 

It  is  then  demonstrated,  that  the  murder  with  which  Thomas 
Nash  was  chained,  was  not  committed  within  the  jurisdiction  of 
the  United  States,  and,  consequently,  that  the  case  stated  was 
completely  within  the  letter  and  the  spirit  of  the  twenty-se- 
venth article  of  the  treaty  between  the  two  nations.  If  the 
necessafy  evidence  was  produced,  he  ought  to  have  been  de- 
livered up  to  justice.  *  It  was  an  act  to  which  the  American 
nation  was  bound  by  a  most  solemn  compact.  To  have  tried 
him  for  the  murder  would  have  been  mere  mockery.  To  bav^ 
condemned  and  executed  him,  the  court  having  no  jurisdiction^ 
would  have  been  murdet :  to  hate  acquitted  and  discharged  him,, 
would  have  been  a  breach  of  faith  and  a  violation  of  national  dutv. 
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But  is  has  been  contended,  that  although  Thomas  Nash  ought 
to  have  been  delivered  up  to  the  British  minister^  on  the  re- 
quisition made  by  him  in  the  name  of  his  government,  yet  the 
interference  of  the  president  was  improper. 

This,  Mr.  Marshall  said,  led  to  his  second  proposition,  which 
was, 

That  the  case  was  a  case  for  executive  and  not  judicial  de- 
cinion.  He  admitted  implicitly  the  division  of  powers  slated  by 
the  gentleman  from  New- York,  and  that  it  was  the  duty  of  each 
department  to  resist  the  encroachments  o£  the  others. 

This  being  established,  the  inquiry  was,  to  what  department 
was  the  power  in  question  allotted  ? 

The  gentleman  from  New- York  had  relied  on  the  second 
section  of  the  third  article  of  the  constitution,  which  enume- 
rates the  cases  to  which  the  judicial  power  of  the  United  States 
extends,  as  expressly  including  that  now  under  consideration. 
Before  he  examined  that  section,  it  would  not  be  improper  to 
notice  a  very  material  misstatement  of  it  made  in  the  resolutions 
offered  by  the  gentleman  from  New-York.  By  the  constitution, 
the  judicicil  power  of  the  United  States  is  extended  to  all  cases 
in  law  and  equity,  arising  under  the  constitution,  laws,  and  trea- 
ties of  the  United  States  ;  but  the  resolutions  declare  the  judi- 
cial power  to  extend  to  all  questions ausing  under  the  constitution, 
treaties,  and  laws  of  the  United  States.  The  difference  between 
the  constitution  and  the  resolutions  was  material  and  apparent. 
A  case  in  law  or  equity  was  a  term  well  understood,  and  of  limit- 
ed signification.  It  was  a  controversy  between  parties  which 
had  taken  a  shape  for  judicial  decision.  If  the  judicial  power 
extended  to  every  question  under  the  constitution,  it  would  in- 
volve almost  every  subject  proper  for  legislative  discussion  and 
decision  ;  if  to  every  question  under  the  laws  and  treaties  of  the 
United  States,  it  would  involve  almost  every  subject  on  which 
the  executive  could  act.  The  division  of  power  which  the 
gentleman  had  stated,  could  exist  no  longer,  and  the  other  de« 
partments  would  be  swallowed  up  by  the  judiciary.  But  it  was 
apparent  that  the  resolutions  had  essentially  misrepresented  the 
constitution.  He  did  not  charge  the  gentleman  from  New- York 
with  intentional  misrepresentation ;  he  would  not  attribute  to 
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him  svch  an  artifice  io  any  case,  much  lets  in  a  case  wlier6dfe- 
tection  was  so  easy  and  so  certain.  Tet  this  substantial  depar- 
ture from  the  constitution,  in  resolutions  aflTeciing  substantially 
to  unite  it,  was  not  less  worthy  of  remark  for  being  unintentional. 
It  manifested  the  course  of  reasoning  by  which  the  gentleman 
had  hinlself  been  milled,  and  his  ju<^ent  betrayed  into  flie 
opinions  those  resolutions  expressed^ 

By  extending  the  judicial  power  to  all  earn  in  law  and  tquity^ 
the  constitution  had  ne?er  been  understood  to  confer  on  that  de* 
partment  any  political  power  whaterer.  To  come  within  this 
description,  a  question  must  assume  a  legal  form  for  fo- 
rensic litigation  and  judicial  decision.  There  must  be  parties 
to  come  into  court,  who  can  be  reached  by  its  process,  and 
bound  by  its  power  ;  whose  rights  admit  of  ultimate  decision 
by  a  tribunal  to  which  they  are  bound  to  submit. 

A  case  in  law  or  equity  proper  for  judicial  decision  may  aris6 
under  a  treaty,  where  the  rights  of  individuals  acquired  or  se- 
cured by  a  treaty  arc  to  be  asserted  or  defended  in  court :  As 
underthe  fourth  or  sixth  article  of  the  treaty  of  peace  with  Great 
Britain,  or  under  those  articles  of  our  late  treaties  with  France, 
Prussia,  and  other  nations,  which  secure  to  the  subjects  of  those 
nations  their  property  within  the  United  States :  of,  as  would 
be  an  article  which,  instead  of  stipulating  to  deUver  up  an  offen- 
der, should  stipulate  his  punishment,  provided  the  case  was 
punishable  by  the  laws  and  in  the  courts  of  the  United  States. 
But  the  judicial  power  cannot  extend  to  political  compacts  :  as, 
the  establishment  of  the  boundary  Une  between  the  American 
and  BritUh  dominions  ;  the  case  of  the  late  guarantee  in  our 
treaty  with  France ;  or  the  case  of  the  deKvery  of  a  murderer 
under  the  twenty-seventh  article  of  our  present  treaty  with 

Britain. 

The  gentieman  from  New-York  has  asked,  triumphantly  asked, 
what  power  exists  in  our  courts  to  deliver  up  an  individual  to  a 
foreign  government  r  Permit  me,  said  Mr  Marshall,  but  not 
triumphantly,  to  retort  the  question— By  what  authority  can 
any  court  render  such  a  judgment  ?  What  power  does  a  court 
possess  to  seizf  any  individual,  and  determine  that  he  shall  be 
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adjudged  hf  a  foreigo  tribaoal  ?  Sorely  oor  courts  poisess  no 
soch  power,  yet  they  must  possess  it,  if  this  article  of  the  treaty 
is  to  be  executed  by  the  courts. 

Gentlemen  have  cited  and  relied  on  that  clause  in  the  consti- 
tution, which  enables  Congress  to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas,  and  offences  against  the 
law  of  nations,  together  with  the  act  of  Congress  declaring  the 
punishment  of  those  offences,  as  transferring  the  whole  subject 
to  the  courts. "  But  that  clause  can  nerer  be  construed  to  make 
to  the  government  a  grant  of  power,  which  the  people  making 
at  did  not  themself  es  possess.    It  has  already  been  shown  that 
the  people  of  the  United  States  have  no  jurisdictioa  over  offen- 
ces committed  on  board  a  foreign  ship  against  a  foreign  nation. 
Of  consequence,,  in  framing  a  government  for  themselves,  they 
cannot  have  passed  this  jurisdiction  to  that  government    The 
law,  therefore,  cannot  act  upon  the  case.    But  this  clause  of 
the  constitution  cannot  be  considered,  and  need  not  be  considered, 
as  affecting  acts  which  are  piracy  under  the  law  of  nations.    As 
the  judicial  power  of  the  United  States  extends  to  all  cases  of  ad- 
miralty and  maritime  jurisdiction,  and  piracy  under  the  law  of 
nations  is  of  admiralty  and  maritime  jurisdiction,  punishable 
by  every  nation,  the  judicial  power  of  the  United  States,  of 
course,  extends  to  it.    On  this  principle  the  courts  of  admiral- 
ty upder  the  confederation  took  cognizance  of  piracy,  although 
there  was  no  express  power  in  Congress  to  define  and  punish 
the  offence. 

But  the  extension  of  the  judicial  power  of  the  United  States 
to  all  cases  of  admiralty  and  maritime  jurisdiction  must  neces- 
sarily be  understood  with  some  limitation.  All  cases  of  admi- 
ralty and  maritime  jurisdiction  which,  from  their  nature,  are 
triable  in  the  United  States,  are  submitted  to  the  jurisdiction  of 
the  courts  of  the  United  States.  There  are  cases  of  piracy  by 
the  law  of  nations,  and  cases  within  the  legislative  jurisdiction  of 
the  nation.  The  people  of  America  possessed  no  other  power 
over  the  subject,  and  could,  consequently,  transfer  no  other  to 
their  courts  $  and  it  has  already  been  proved,  that  a  murder  com- 
mitted on  board  a  foreign  ship  of  war  is  not  comprdiended 
within  this  description. 

The  consular  convention  with  France  has  also  been  relied 
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#D»  u  proving  the  act  of  deliTering  up  an  indi?idual  to  a  fo- 
reign poirer»  to  be  in  its  natare  jadicial,  and  not  executive. 

The  ninth  article  of  that  convention  authorizes  the  consuls 
and  vice  consuls  of  either  nation  to  cause  to  be  arrested  all  de- 
serters from  their  vessels,  **  for  which  purpose  the  said  consuls 
and  vice  consuls  shall  address  themselves  to  the  courts,  judges, 
and  officers  competent" 

This  article  of  the  convention  does  not,  like  the  twenty- 
seventh  article  of  the  treaty  with  Britain,  stipulate  a  national 
act,  to  be  performed  on  the  demand  of  a  nation  ;  it  only  authorizes 
a  foreign  minister  to  cause  an  act  to  be  done,  and  prescribes  the 
coune  he  is  to  pursue.  The  contract  itself  is,  that  the  act 
shall  be  performed  by  the  agency  of  the  foreign  consul,  through 
the  medium  of  the  courts  ;  but  this  affords  no  evidence  that  a 
contract  of  a  very  different  nature  is  to  be  performed  in  the 
same  manner. 

It  is  said  that  the  then  president  of  the  United  States  declared 
the  incompetency  of  the  courts,  judges,  and  officers,  to  execute 
this  contract,  without  an  act  of  the  legislature.  But  the  tlien 
president  made  no  such  declaration.  He  l^as  said  that  some 
legislative  provision  is  requisite  to  carry  the  stipulationa  of  the 
convention  into  full  effect.  This,  however^  is  by  no  means  de- 
claring the  incompetency  of  a  department  to  perform  an  act 
stipulated  by  treaty,  until  the  legislative  authority  shall  direct 
its  performance. 

It  has  been  contended,  that  the  conduct  of  the  executive  on 
former  occasions,  similar  to  this  in  principle^  has  been  such  as 
to  evince  an  opinion,  even  in  that  department,  that  the  cas^  in 
question  is  proper  for  the  decision  of  the  courts. 

The  fact  adduced  to  support  this  argument,  i^  the  determina* 
tion  of  the  late  president  on  the  case  of  prizes  made  within  the 
jf^risdiction  of  the  United  States,  or  by  privateers  £ited  out  in 
their  ports. 

The  nation  was  bound  to  deliver  up  those  prizes,  in  like  man* 
ner  as  the  nation  is  now  bound  to  deliver  up-  an  individual  de- 
manded under  the  twenty-seventh  article  of  the  treaty  with 
Britain.  The  duty  was  the  same,  and  devolved  on  the  same 
department 
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In  qaoting  the  decision  of  the  execattve  on  that  case,  the  geo- 
tleman  from  New- York  has  taken  occasion  to  hestow  a  high  en- 
comiam  on  the  late  president,  and  to  consider  his  conduct  as 
furnishing  an  example  worthy  the  imitation  of  his  sacceasor. 

It  must  be  cause  of  much  delight  to  the  real  friends  of  that 
great  man,  to  those  who  supported  his  administration  while  in 
office  from  a  conviction  of  its  wisdom  and  its  virtue,  to  hear  the 
unqualified  praise  which  is  now  bestowed  on  it  bj  those  who 
had  been  supposed  to  possess  different  opinions.  If  the  measure 
now  under  consideration  shall  be  found,  on  examination,  to  be 
the  same  in  principle  with  that  which  has  been  cited  bjr  its  op* 
ponents  as  a  fit  precedent  for  it,  then  may  the  friends  of  the  gen* 
tleman  now  in  office  indulge  the  hope«  that  when  he,  like  his 
predecessor,  shall  be  no  more,  his  conduct  too  may  be  quoted 
as  an  example  for  the  govemment  of  his  successors. 

The  evidence  relied  on  to  prove  the  opinion  of  the  then  ex- 
ecutive on  the  case,  consists  of  two  letters  from  the  secretary 
of  state,  the  one  of  the  29th  of  June,  1793,  to  Mr.  Genet,  and 
the  other  of  the  16th  of  August,  1793,  to  Mr.  Morris. 

In  the  letter  to  Mr.  Genet,  the  secretary  says,  that  the  claim- 
ant having  filed  his  libel  against  the  ship  William  in  the  court  of 
admiralty,  there  was  no  power  which  could  take  the  vessel  out 
of  court  until  it  had  decided  against  its  own  jurisdiction ;  that 
having  so  decided,  the  complaint  is  lodged  with  the  executive, 
and  he  asks  for  evidence  to  enable  that  departmient  to  consider 
and  decide  finally  on  the  subject 

It  will  be  difficult  to  find  in  this  letter  an  executive  opinion, 
that  the  case  was  not  a  case  for  executive  decision.  The  con- 
trary Is  clearly  avowed.  It  is  true,  that  when  an  individual 
claiming  the  property  as  his,  had  asserted  that  claim  in  court, 
the  executive  acknewledges  in  itMlf  a  want  of  power  to  dismiss 
or  decide  ii|M>n  the  claim  thus  pending  in  court.  But  this  argues 
no  opinion  of  a  want  of  power  in  itself  to  decide  upon  the  case, 
if,  instead  of  being  carried  befbre  a  court  as  an  individual  claim, 
it  is  brought  before  the  executive  as  a  nationd  demand*  A  pri- 
vate suit  instituted  by  an  individtnd,  asserting  his  chum  to  pro- 
perty, can  only  be  controlled  by  that  individual*  The  executive 
can  give  no  direction  concerning  it.    But  a  public  prosecution^ 
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carried  oo  in  the  oame  of  the  Uoited  States,  can  without  im- 
propriety be  dismissed  at  the  will  of  the  gOFcmment  The 
opinion,  thereforei  gi? en  in  this  letter  is  unquestionably  cor- 
rect ;  but  it  is  certainly  misanderstood,  when  it  is  considered  as 
being  an  opinion  that  the  question  was  not  in  its  nature  a  ques- 
tion for  ezecutire  decision. 

In  the  letter  to  Mr.  Morris,  the  secretary  asserts  the  princi- 
ple, that  vessels  taken  within  our  jurisdiction  ought  to  be  re- 
stored, but  says  it  is  yet  unsettled  whether  the  act  of  restoration 
is  to  be  performed  by  the  execati? e  or  judicid  department. 

The  principle,  then,  according  to  this  letter,  is  not  submitted 
to  the  courts— whether  a  vessel  captured  within  a  given  dis- 
tance of  the  American  coast  was  or  was  not  captured  within  the 
jurisdiction  of  the  United  States,  was  a  question  not  to  be  de- 
termined by  the  courts,  but  by  the  executive.  The  doubt  eX'* 
pressed  is,  not  what  tribunal  shall  settle  the  principle,  but  what 
tribunal  shall  settle  the  fact.  In  this  respect  a  doubt  might 
exist  in  the  case  of  prizes,  which  could  not  exist  in  the  case  of  a 
man.  Individuals  on  each  side  claimed  the  property,  and  there- 
fore their  rights  cobld  be  brought  into  court,  and  there  contest- 
ed as  a  case  in  law  or  equity.  The  demand  of  a  man  made  by 
n,  nation  stands  on  different  principles. 

Having  noticed  the  particular  letters^  cited  by  tlie  gentleman 
from  New- York,  permit  me  now,  said  Mr.  Marshall,  to  ask  the 
attention  of  the  house  to  the  whole  course  of  executive  conduct 
on  this  interesting  subject 

It  is  first  mentioned,  in  a  letter  from  the  secretary  of  state  to 
Mr.  Genet,  of  the  25th  of  June,  1793.  In  that  tetter,  the  secre- 
tary states  a  consultation  between  himself  and  the  secretaries 
of  the  treasury  and  war,  (the  president  being  absent,)  in  which 
(so  well  were  they  assured  of  the  president's  way  of  thinking  in 
those  cases)  it  was  determined,  that  the  vessels  should  be  de  • 
tained  in  the  custody  of  the  consuls  in  the  ports,  **  until  the 
<«  government  of  the  United  States  shall  be  able  to  inquire  into, 
<<  and  decide  on  the  fact** 

In  his  letter  of  the  12th  of  July,  1798,  the  secretary  writes, 
the  president  has  determined  to  refer  the  questions  concerning 
prizes  **  to  persoM  learned  in  Ae  law.**    And  he  requests  that 
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certain  veBBcls  enumerated  in  the  letter  should  not  depart  *'  un  • 
*^  til  his  ultimate  determination  shall  be  made  known." 

In  his  letter  of  the  7th  of  August,  1 793,  the  secretary  informs 
Hr.  Genet,  that  the  president  considers  the  United  States  as 
bound  *'  to  ^ectuate  the  reataraiiim  qfi  or  to  make  compensation 
**  for,  prizes  which  shall  have  been  made  of  any  of  the  parties 
**  at  war  with  France,  subsequent  to  the  6th  day  of  June  last, 
**  by  priyateers  fitted  out  of  our  ports."  That  it  is  consequent- 
ly expected  that  Mr.  Genet  will  cause  restitution  of  such  prizes 
to  be  made*  And  (hat  the  United  States  **  will  cause  restitu- 
tion" to  be  made  **  of  all  such  prizes  as  shall  be  hereafter 
*'  brought  within  their  ports  by  any  of  the  said  privateers." 

In  his  letter  of  the  10th  of  November,  1793,  the  secretary  iu- 
forms  Mr.  Genet,  that,  for  the  purpose  of  obtaining  testimony 
to  ascertain  the  fact  of  capture  within  the  jurisdiction  of  the 
United  States,  the  governors  of  the  several  states  were  request* 
ed,  on  receiving  any  such  claim,  immediately  to  notify  thereof 
the  attorneys  of  their  several  districts,  whose  duty  it  would  be 
to  give  notice  '*  to  the  principal  agent  of  both  parties,  and  also 
**  to  the  consuls  of  the  nations  interested,  and  to  recommend  to 
«^  them  to  appoint  by  mutual  consent  arbiters  to  decide  whether 
"  the  capture  was  made  within  the  jurisdiction  of  the  United 
<*  States,  as  stated  in  my  letter  of  the  8th  instant,  according  to 
**  whose  award  the  gorernor  may  proceed  to  deliver  the  vessel 
**  to  the  one  or  the  other  party."  **  If  either  party  refuse  to 
"  name  arbiters,  then  the  attorney  is  to  take  depositions  on  no- 
**  tice,  which  he  is  to  transmit  for  the  informatxon  and  dtei$ion 
**  of  the  prendeni"  "  This  prompt  procedure  is  the  more  to 
'*  be  in^sted  on,  as  it  will  enable  the  president,  hy  an  immedi- 
**  ate  delivery  of  ihe  vessel  and  cargo  to  the  party  having  title,  to 
'*  prevent  the  injuries  consequent  on  long  delay." 

In  his  letter  of  the  22d  of  Noyember,  1793,  the  secretary  re- 
peats, in  substance,  his  letter  of  the  12th  of  July  and  7th  of 
August,  and  says,  that  the  determination  to  deliver  up  certain 
vessels,  involved  the  brig  Jane  of  Dublin,  the  brig  Lorely  Lass, 
and  the  brig  Prince  William  Henry.  He  concludes  with  say- 
ing, **  I  have  it  in  cbai*ge  to  inquire  of  you,  sir,  whether  these 
**  three  brigs  have  been  given  op  according  to  the  dttertrina- 
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"  tion  of  the  president,  and  if  they  hare  not,  to  repeat  the  re- 
**  qoisitioQ  that  they  may  be  gi? en  ap  to  their  former  owners/' 

UlUmately^it  was  settled  that  the  fact  should  be  investigated 
in  the  courts,  bat  the  decision  was  regulated  by  the  principles 
established  by  the  eiecutire  department. 

The  decision,  then,  on  the  case  of  vessels  captured  within  the 
American  jurisdiction,  by  privateers  fitted  out  of  the  American 
ports,  which  the  gentleman  from  New- York  has  cited  with  such 
merited  approbation ;  and  which  he  has  declared  to  stand  on 
the  same  principles  with  those  which  ought  to  have  governed 
in  the  case  of  Thomas  Nash ;  which  deserves  the  more  respect, 
because  the  government  of  the  United  States  was  then  so  cir- 
cumstanced as  to  assure  us,  that  no  opinion  was  lightly  taken  up, 
and  no  resolution  formed  but  on  mature  consideration.  This 
decision,  quoted  as  a  precedent,  and  pronounced  to  be  right,  is 
found,  on  fiur  and  foil  examination,  to  be  precisely  and  unequi- 
vocally the  same  with  that  whi<ch  was  i^ade  in  the  case  under 
consideration.  It  is  a  full  authority  to  show,  that,  in  the  opi- 
nion  always  held  by  Uie  American  government,  a  case  like  that 
bf  Thomas  Nash  is  a  case  for  execuU?e,  and  not  judicial  decision. 

The  clause  in  the  constitution,  which  declares,  that "  the  tri- 
al of  *«all  crimes,  except  in  cases  of  impeachment,  shall  be  by 
jury."  has  aUo  been  relied  on  as  operating  on  the  case,  and 
transferring  the  decision  on  a  demand  for  the  delivery  of  an  tn^ 
dividual  from  the  executive  to  the  judicial  department. 

But  certainly  thU  clause  ia  the  constitution  of  the  Uni- 
ted States  cannot  be  thought  obligatory  on,  and  for  the  benefit 
of,  the  whole  world.  It  is  not  designed  to  secure  the  rights  of 
the  people  of  Europe  and  Asia,  or  to  direct  and  control  pro- 
ceedings  against  criminals  throughout  the  univeree.  It  can 
then  be  designed  only  to  guide  the  proceedings  of  our  own  courts, 
and  to  prescribe  the  mode  of  punishing  oficnces  committed 
against  the  government  of  the  United  States,  and  to  which  the 
jurisdiction  of  the  nation  may  ri^ifully  extend. 

It  has  already  beenshown,  that  the  courts  of  the  United  State* 
were  incapable  of  trying  the  crime  for  which  Thomas  Nash 
was  deUvered  up  to  jusUce ;  the  quesUon  to  be  determined  was, 
not  bow  his  crime  should  be  trieil  and  punished,  but  whether  h^ 
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should  be  deliyered  up  to  a  foreigo  tribanal  which  was  alooe 
capable  of  trying  and  pnDishing  him.  A  proviBioa  for  the  trial 
of  crimes  in  the  courts  of  the  United  States,  is  clearly  not  a  pro- 
vision for  the  performance  of  a  national  compact  for  the  snrren* 
der  to  a  foreign  gOFemmentof  an  offender  against  that  goTorn* 
ment. 

Theclanse  of  the  constitntton  declaring  that  (he  trial  ofdl 
crimes  shUl  he  by  jury,  has  oerer  even  been  construed  to  eiteud 
to  the  trial  of  crimes  committed  in  the  land  and  naval  forces  of  the 
United  States.  Had  such  a  construction  prevailed,  it  would 
most  probably  have  prostrated  the  constitution  itself,  with  the 
liberties  and  the  independence  of  the  nation,  before  the  first 
disciplined  invader  who  should  approach  our  shores.  Necessity 
would  have  imperiously  demanded  the  review  and  amendment 
of  so  unwise  a  provision.  If,  then,  this  clause  does  not  extend 
to  offences  committed  in  the  fleets  and  armies  of  the  United 
States  ;  how  can  it  be  construed  to  extend  to  offences  committed 
in  the  fleets  and  armies  of  Britain  or  of  France,  or  of  the  Otto- 
man or  Russian  empires? 

.The  same  argument  implies  to  the  observations  on  the  seventh 
article  of  the  amendments  to  the  constitution.  That  article  re- 
lates  only  to  trials  in  the  courts  of  the  United  States,  and  not  to 
the  performance  of  a  contract  for  the  delivery  of  a  murder  not 
triable  in  those  courts. 

In  this  part  of  the  argument,  the  gentleman  from  New-Tork 
has  presented  a  dilenuna  of  a  very  wonderiul  structure  indeed. 
He  says  that  the  ofience  of  Thomas  Nash  was  either  a  crime  or 
not  a  crime.  If  it  was  a  crime,  the  constitutional  mode  of  pun- 
ishment ought  to  have  been  observed :  If  it  was  not  a  crime, 
he  ought  not  have  been  delivered  up  to  a  foreign  government, 
where  his  punishn>ent  was  inevitable. 

It  had  escaped  the  observation  of  that  gentleman,  that  if  the 
murder  committed  by  Thomas  Nash  was  a  crime,  yet  it  was  not 
a  crime  provided  for  by  the  constitution,  or  triable  in  the  courts 
of  the  United  btates  ;  and  that  if  it  was  not  a  crime,  yet  it  is  the 
precise  case  in  which  his  surrender  was  stipulated  by  treaty.  Of 
this  extraordinary  dilemma  then,  the  gentleman  from-  New-Tork 
is,  himself;  perfectly  at  liberty  to  retain  either  form. 
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made  a  crime  by  treaty^  aad  is  panished  by  sendiog  the  offender 
oat  of  the  country. 

The  genUemaD  is  incorrect  in  every  part  of  his  statement. 
Murder  on  board  a  British  frigate  is  not  a  crime  created  bytrea^ 
ty*  It  would  hare  been  a  crime  of  precisely  the  same  magni> 
tude,  had  the  treaty  never  been  formed.  It  is  notpunbhedby 
sending  the  offender  out  of  the  United  States.  The  experience 
of  this  unfortunate  criminal,  who  was  hung  and  gibbetedi  evin** 
ced  to  him  that  the  punishment  of  his  crime  was  of  a  much  more 
serious  nature  than  mere  banishment  from  the  United  States. 

The  gentleman  from  PennsylTania  and  the  gentleman  from 
Virginia  have  both  contended,  that  this  was  a  case  proper  for 
the  decision  of  the  courts,  because  points  of  l<iw  occurred,  and 
joints  of  law  must  have  been  decided  in  its  determination. 

The  points  of  law  which  must  have  been  decided  are  stated 
by  the  gentleman  from  Pennsylvania  to  be,  first,  a  question 
whether  the  offence  was  committed  within  the  British  jurisdic- 
tion  ;  and,  secondly,  whether  the  crime  charged  was  compre* 
hended  within  the  treaty. 

It  is  true,  sir,  these  points  of  law  must  have  occurred,  and 
must  have  been*decided  :  but  it  by  no  means  follows,  that  they 
oould  only  have  been  decided  in  court.  A  variety  of  legal  ques- 
tions must  present  themselves  in  the  performance  of  every  part 
of  executive  duty,  but  these  questions  are  not  therefore  to  be 
decided  in  court.  Whether  a  patent  for  land  shall  issue  or  not 
is  always  a  question  of  law,  but  not  a  question  which  must  neces- 
sarily be  carried  into  court.  The  gentleman  from  Pennsylvania 
seems  to  have  permitted  himself  to  have  been  misled  by  the 
misrepresentation  of  the  constitution  made  in  the  resolutions  of 
the  gentleman  from  New- York ;  and,  in  consequence  of  being 
so  misled,  his  observations  have  the  appearance  of  endeavour- 
ing to  fit  the  constitution  to  his  arguments,  instead  of  adapting 
his  arguments  to  the  constitution* 

When  the  gentleman  has  proved  that  these  are  questions  of 
law,  and  that  they  must  have  beep  decided  by  the  president,  he 
has  not  advanced  a  single  step  toward  proving  that  they  were 
improper  for  executive  decision.  The  question  whether  vessels 
captured  within  three  miles  of  the  American  coast,  or  by  priva- 

Vol.  V.  D 


Digitized  by 


Google 


t&  APPENDIX. 

teen  fitted  out  io  the  American  ports,  were  legally  captared  c(r 
not,  and  whether  the  Americao  govemmeiit  was  bound  to  re- 
store them,  if  in  its  power,  were  qnestions  of  law,  hot  they 
were  questions  of  political  law,  proper  to  be  decided,  and  they 
were  decided  by  the  eiecutiFe,  and  not  by  the  courts. 

The  eoiutfiBderii  of  the  guaranty  was  a  question  of  law,  but 
no  man  would  have  hazarded  the  opinion  that  such  a  question 
must  be  carried  into  court,  and  can  only  be  there  decided.  So 
the  coiuifadtrii  under  the  twenty-soTenth  article  of  the  treaty 
with  Britain  is  a  question  of  law,  but  of  political  law.  The 
question  to  be  decided  is,  whether  the  particular  case  proposed 
be  one  in  which  the  nation  has  bound  itself  to  act,  and  this  is  a 
question  depending  on  principles  never  submitted  to  courts. 

If  a  murder  should  be  committed  within  the  United  States,  and 
the  murderer  should  seek  an  asylum  in  Britain,  the  question 
whether  the  caiu$fosderi$  of  the  twenty  ^seventh  article  had  oc- 
curred, so  that  his  delivery  ought  to  be  demanded,  would  be  a 
question  of  law,  but  no  man  would  say  it  was  a  question  which 
ought  to  be  decided  in  the  courts. 

When,  therefore,  the  gentleman  from  Pennsylvania  has  esta- 
blished, that  in  delivering  up  Thomas  Nash,  points  of  law  were 
decided  by  the  president,  h^  has  established  a  position  which 
in  no  degree  whatever  aids  his  aigument 

The  case  was  in  its  nature  a  national  demand  made  upon,  the 
nation.  The  parties  were  the  two  nations.  They  cannot  come 
into  court  to  liUgate  their  claims,  nor  can  a  court  decide  on 
them.  Of  consequence,  the  demand  is  not  a  case  for  judicial 
cognizance. 

The  president  is  the  sole  organ  of  the  nation  in  its  external 
relations,  and  its  sole  representative  with  foreign  nations.  Of 
consequence,  the  demand  of  a  foreign  nation  can  only  be  made 
on  him. 

He  possesses  the  whole  executive  power.  He  holds  and  di* 
rects  the  force  of  the  nation.  Of  consequence,  any  act  to  be 
performed  by  the  force  of  the  nation  is  to  be  performed  through 
him. 

He  is  charged  to  execute  the  laws.  A  treaty  is  declared  to 
be  a  law.  He  must  then  execute  a  treaty,  where  he,  and  b€ 
alone,  possesses  the  means  of  executing  ih 
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The  treaty,  which  is'  a  law,  enjoins  the  ^perfonnance  of  a 
particnkr  ohject  The  person  who  is  to  perform  this  object  is 
marked  ont  hy  the  constitation,  since  the  person  is  named  who 
conduct!  the  forei||;n  intercoarse,  and  is  to  take  care  that  the 
hws  be  fidthfdlly  executed.  The  means  by  which  it  is  to  be 
peribrraed,  the  force  of  the  nation,  are  in  the  hands  of  this  per- 
son. Oi^t  not  this  person  to  perform  the  object,  although 
the  particular  mode  of  using  the  means  has  not  been  prescribed? 
Congress  unquestipnaUy  may  prescribe  the  mode ;  and  Con* 
gross  may  devolTe  on  others  the  whole  execution  of  the  con^* 
tract :  but  till  this  be  done,  it  seems  the  duty  of  the  executiTe 
department  to  execute  the  contract  by  any  means  it  possesses. 

The  gentleman  from  Pennsylyania  contends  that,  although 
this  should  be  properly  an  executive  duty,  yet  it  cannot  be 
performed  until  Congress  shall  direct  the  mode  of  performance. 
He  says,  that  although  the  jurisdiction  of  the  courts  is  extended 
by  the  constitution  to  all  cases  of  admiralty  and  maritime  juris* 
diction,  yet  if  the  couEts  had  been  created  without  any  exprera 
assignment  of  jurisdiction,  they  could  not  have  taken  cognizance 
of  causes  expressly  allotted  to  them  by  the  constitution.  The 
executive,  he  says,  can,  no  more  than  courts,  supply  9  legislatiye 
omission. 

It  is  not  admitted  that  in  the  case  stated,  courts  could  not  have 
taken  jurisdiction.  The  contrary  is  believed  to  be  the  correct 
opinion.  And  although  the  executive  cannot  supply  a  total  le- 
l^tive  omission,  yet  it  is  not  admitted  or  believed  that  there 
is  such  a  total  omission  in  this  case. 

The  treaty,  stipulating  that  a  murderer  shaU  be  delivered  up 
to  justice,  is  as  obligatory  as  an  act  of  Congress  making  the  same 
declaration.  If,  then,  there  was  an  act  of  Congress  ili  the  words 
of  the  treaty,  declaring  that  a  person  who  had  committed  mur- 
der within  the  jurisdiction  of  Britain,  and  sought  an  asylum 
within  the  territory  of  the  United  States,  should  be  delivered  up 
by  the  United  States,  on  the  demand  of  his  Britannic  majesty, 
and  such  evidence  of  his  criminality  as  would  have  justified  . 
his  commitment  for  trial,  had  the  offence  been  here  conmiitted ; 
could  the  president)  who  is  bound  to  execute  the  lawi,  have  jus* 
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(ificd  a  refosal  to  deliver  ap  the  criimiial,  by  saying  tiiat  the  le- 
gislatore  bad  totally  omitted  to  provide  for  the  case. 

The  executive  is  oot  only  the  constitutional  department^  but 
seems  to  be  the  proper  department  to  which  the  power  in  ques* 
tion  may  most  wisely  and  most  safely  be  confided. 

The  department  which  is  entrusted  with  the  whole  foreifp  in* 
tercourse  of  the  nation,  with  the  negotiation  of  all  its  treaties, 
with  the  power  of  demanding  a  reciprocal  performance  of  the 
article,  which  is  accountable  to  the  nation  for  the  violation  of  its 
engagements  with  foreign  nations,  and  for  the  consequences  re- 
sulting firom  such  violation,  seems  the  proper  department  to  be 
entrusted  with  the  execution  of  a  national  contract  like  that  un- 
der consideration. 

If  at  any  time  policy  i^ay  temper  the  strict  execution  of  the 
contnuit,  where  may  that  political  discretion  be  placed  so  safely 
as  in  the  department  whose  duty  it  is  to  understand  precisely 
the  state  of  the  political  intercourse  and  connexion  between  the 
United  States  and  foreign  nations,  to  understand  the  manner  in 
which  the  particuhir  stipulation  is  explained  and  performed  by 
foreign  nations,  and  to  understand  con^iletely  the  state  of  the 
union? 

This  department  too,  independent  of  judicial  aid,  which  may, 
perhaps,  in  some  instances  be  called  in,  is  furnished  with  a  great 
law  officer,  whose  duty  it  is  to  understand  and  to  advise  when 
the  casus  fasdtris  occurs.  And  if  the  president  should  cause  to 
be  arrested  under  the  treaty  an  individual  who  was  so  circum- 
stanced as  not  to  be  properly  the  object  of  such  an  arrest,  he 
BMj  peibaps  bring  the  question  of  the  legality  of  his  arrest  be,- 
fore  a  judge  by  a  writ  of  habeas  corpus. 

It  is  then  demonstrated,  that  according  to  the  practice  and  ac- 
corditog  to  the  principles  of  the  American  government,  the 
question  whether  the  nation  has  or  has  not  bound  itself  to  de- 
liver up  any  individual,  charged  with  having  committed  murder 
or  forgery  within  the  jurisdiction  of  Britain,  is  a  question,  the ' 
power  to  decide  which  rests  alone  with  the  executive  depart- 
ment. 

It  remains  to  mquire,  whether  in  exercinng  this  power,  sftd 
in  performing  the  duty  it  enjoins,  the  president  baa  committed 
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aD  tinaQthorized  and  dangerous  interferend^  i^^h  jadicial  de* 
cisioDS* 

That  Thomas  Nash  was  committed  origioally  at  the  iDstance 
of  the  British  consul  at  Charleston,  not  for  trial  in  the  Ameri- 
can courts,  hut  for  the  purpose  of  being  delif  ered  up  to  justice 
in  conformity  with  the  treaty  between  the  two  Rations,  has  been 
already  so  ably  argued  by  the  gentleman  from  Delaware,  that 
nothing  further  can  be  added  to  that  point.  He  would,  therefore, 
Mr.  Marshall  said,  consider  the  case  as  if  Nash,  instead  of  ha- 
ving been  committed  for  the  purposes  of  the  treaty,  had  been 
committed  for  trial  Admitting  even  this  to  have  been  the  fact, 
the  conclusions  which  have  been  drawn  from  it  were  by  no 
means  warranted. 

Gentlemen  had  considered  it  as  an  offence  against  judicial  au- 
thority, and  a  violation  of  judicial  rights,  to  withdraw  from  their 
sentence  a  crimind  against  whom  a  prosecution  had  been  com- 
menced. They  had  treated  the  subject  as  if  it  was  the  privilege 
of  courts  to  condemn  to  death  the  guilty  wretch  arraigned  at 
their  bar,  and  that  to  intercept  the  judgment  was  to  violate  the 
privilege.  Nothing  can  be  more  incorrect  than  this  view  of 
the  case.  It  is  not  the  privilege,  it  is  the  sad  duty  of  courts  to 
administer  criminal  judgment  It  is  a  duty  to  be  performed  at 
the  demand  of  the  nation,  and  with  which  the  nation  has  a  right 
to  dispense.  If  judgment  of  death  is  to  be  pronounced,  it 
must  be  at  the  prosecution  of  the  nation,  and  the  nation  may  at 
will  stop  that  prosecution.  In  this  respect^  the  president  ex- 
presses constitutionally  the  will  of  the  nation,  anfl  may  rightful- 
ly, as  was  done  in  the  case  at  Trenton,  enter  a  nolle  protequi^  or 
direct  that  the  criminal  be  prosecuted  no  further.  This  is  no 
interference  with  judicial  decisions,  nor  any  invasion  of  the  pro- 
i^nce  of  a  court  It  is  the  exercise  of  an  indubitable  and  a  con- 
stitutional power.  Had  the  president  directed  the  judge  at 
Charleston  to  decide  for  or  against  his  own  jurisdiction,  to  con- 
demn or  acquit  the  prisoner,  this  would  have  been  a  dangerous 
interference  with  judicial  decisions,  apd  ought  to  have  been  re* . 
sisted.  But  no  such  direction  has  heen  given,  nor  any  such  deci- 
sion been  reqoired.  If  the  president  determined  that  Thomas 
Nash  ought  to  have  been  d^ivered  up  to  the  British  govern- 


Digitized  by 


Google 


36  APPENDIX. 

ment  for  a  murder  committed  on  board  a  British  frigate,  prori- 
ded  evidence  of  the  fact  was  addaced«  it  was  a  qaestion  whick 
duty  obliged  him  to  determine,  and  which  he  determined  right- 
ly. If  in  consequence  of  this  determination  he  arrested  the  pro- 
ceedings of  a  court  on  a  national  prosecution,  he  had  a  right  to 
arrest  and  to  stop  them,  and  the  ezerciae  of  this  right  was  a  ne- 
cessary consequence  of  the  determination  of  the  principal  ques- 
tion.  In  conforming  to  this  decission,  the  court  has  left  open 
the  question  of  its  jurisdiction.  Should  another  prosecution  of 
the  same  sort  be  commenced,  which  should  not  be  suspended 
but  continued  bj  the  executive,  the  case  of  Thomas  Nash  would 
cot  bind  as  a  precedent  against  the  jurisdiction  of  the  court.  If 
it  should  even  prove  that  in  the  opinion  of  the  executive,  a  mur- 
der committed  on  board  a  foreign  fleet  was  not  within  the  juris- 
diction of  the  court,  it  would  prove  nothing  more :  and  though 
this  opinion  might  rightfuUj  induce  the  executive  to  exercise  its 
power  over  the  prosecution,  yet  if  the  prosecution  was  conti- 
nued, it  would  have  no  influence  with  the  court  in  deciding  on  its 
jurisdiction. 

Taking  the  Eict  then  even  to  be  as  the  gentlemen  in  support 
of  the  resolutions  would  state  it,  the  fa(:t  cannot  avail  them. 

It  is  to  be  remembered  too,  that  in  the  case  stated  to  the  pre* 
sident,  the  judge  himself  appears  to  have  considered  it  as  proper 
ibr  executive  decision,  and  to  have  wished  that  decision.  The 
president  and  judge  seem  to  have  entertained  on  this  sdbject 
the  same  opinion  :  and  in  consequence  of  the  opinion  of  the 
judge,  the  application  was  made  to  the  president. 

It  has  then  been  demonstrated : 

1st  The  case  of  Thomas  Nash,  as  stated  to  the  president, 
was  completely  within  the  twenty-seventh  article  of  the  treaty 
between  the  United  States  of  America  and  Great  Britain. 

2d.  That  this  question  was  proper  for  executive  and  not  for 
judicial  decision ;  and, 

3d.  That  in  deciding  it,  the  president  is  not  chargeable  with 
an  interference  with  judicial  decisions.  ^ 

After  trespassing  so  long,  Mr  Marshall  said,  on  the  patience 
of  the  house,  in  arguing  what  had  appeared  to  him  to  be  the 
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material  poioto  gCDwing  out  of  the  resolationSy  be  regretted  the 
necessity  of  detainiDg  them  still  longer  for  the  purpose  of  noti- 
cing an  observation,  which  appeared  not  to  be  conside  red  by  the 
gendeman  who  made  it  as  belonging  to  the  argument. 

The  snbject  introduced  by  this  observation,  however,  was  so 
calculated  to  interest  the  public  feelings,  that  he  must  bh  ezcun 
sed  for  stating  his  opinion  on  it 

The  gentleman  from  Pennsylvania  had  said,  that  an  impress- 
ed  American  seaman,  who  should  commit  homicide  for  the  pur* 
pose  of  liberatiDg  himself  from  the  vessel  in  which  he  was  con- 
fined, ought  not  to  be  given  up  as  a  murderer.  In  thia,  Mr. 
Marshall  said,  he  concurred  entirely  with  that  gentleman.  He 
believed  the  opinion  to  be  unquestionably  cdrrect,  as  were  the ' 
reasons  that  gentleman  had  given  in  support  of  it  He  had  ne- 
ver heard  any  American  avow  a  contrary  sentiment,  nor  did  hei 
believe  a  contrary  sentimentcould  find  a  place  m  the  bosom  of 
any  American.  He  could  not  pretend,  and  did  not  pretend,  to 
know  the  opinion  of  the  executive  on  the  subject,  because  he 
had  never  heard  the  opinions  of  that  department ;  but  he  felt 
the  most  perfect  conviction,  founded  on  the  general  conduct  of 
the  government,  that  it  could  never  surrender  an  impressed 
American  to  the  nation,  which,  in  making  the  impressment,  had 
committed  a  nationd  injury. 

This  belief  was  in  no  degree  shaken  by  the  conduct  of  the 
jBzecutive  in  this  particular  case. 

}n  his  own  mind,  it  was  a  suflicient  defence  of  the  president 
from  an  imputation  of  this  kind,  that  the  fact  of  Thomas  Nash  be- 
ing an  impressed  American  was  obviously  not  contemplated  by 
him  in  the  decision  he  made  on  the  principles  of  the  case.  Con- 
sequently, if  a  new  circumstance  occurred,  which  would  essen- 
tially change  the  case  decided  by  the  president,  the  judge 
ou^t  not  to  have  acted  under  that  decision,  but  the  new  cir- 
cumstance ought  to  have  been  stated.  SatisActory  as  this  de- 
fence might  appear,  he  should  not  resort  to  it,  because  to  some 
itmightseem  a  subterfuge.  He  defended  the  conduct  of  the 
president  on  other  and  still  stronger  ground. 

The  president  had  decided  that  a  nifirder  committed  on  board 
a  British  frigate  on  the  high  seas  was  within  the  jurisdiction  of 
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that  naftiouy  aud  consequently  within  the  twenty-seventh  article 
of  ita  treaty  with  the  United  States.  He  therefore  directed 
TKdmas  Nash  to  be  delivered  to  the  British  minister,  if  satis- 
factory evidence  of  the  murder  shoald  be  adduced.  The  suffi- 
ciency of  the  evidence  was  submitted  entirely  to  the  judge.  If 
Thomas  Nash  had  committed  a  murder,  the  decision  was,  that  he 
should  be  surrendered  to  the  British  minister ;  W  if  he  had  not 
committed  a  murder,  he  Was  not  to  be  surrendered. 

Had  Thomas  Kash  been  an  impressed  American,  the  homi- 
cide on  board  the  Hermoine  would,  most  certainly,  not  have 
been  a  murder. 

The  act  of  impressing  an  American  is  an  act  of  lawless  vio- 
lence. '  The  confinement  on  board  a  vessel  is  a  continuation  of 
that  violence,  and  an  additional  outrage.  Death  committed  with- 
in the  United  States,  in  resisting  such  violence,  would  not  have 
been  murder,  and  the  person  giving  the  wound  Could  not  have 
been  treated  as  a  murderer.  Thomiis  Nash  was  only  to  have 
been  delivered  up  to  justice  on  such  evidence,  as,  had  the  fact 
been  committed  within  the  United  States,  would  have  been  suffi- 
cient to  have  induced  his  commitment  and  trial  for  murder.  Of 
consequence,  the  decision  of  the  president  was  so  expressed,  as 
to  enciude  the  case  of  an  impressed  American  liberating  himself 
by  homicide. 

He  concluded  with  observing,  that  he  had  already  too  long 
availed  himself  of  the  indulgenee  of  the  house  to  venture  fur- 
ther on  that  indulgence,  by  recapitulating,  or  reinforcing,  the 
arguments  which  had  already  been  urged. 


NOTE  II. 

ON  THE  LAWS  0^  LOUISIANA. 


In  a  note  to  a  former  volume  of  these  Keports,  (Vol.  HI. 
p.  202.  note  a,)  the  editor  attempted  to  give  a  slight  sketch  of 
the  sources  from  which  the  local  laws  of  Louisiana  have  beeii 
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^eri?ed.  From  that  statement,  the  learned  reader  will  perceite, 
that  they  mainly  spring  from  the  SjNinish  law,  with  the  following 
▼alaable  history  of  which,  the  Editor  has  been  favoured  by  Mr. 
Alexander  Porter,  jnn.  of  Attakapas,  in  the  State  of  Louisiana, 
l>y  whom  it  was  translated  and  compiled  from  the  original  Spa- 
nish  writers.  The  Editor  has  taken  the  liberty  of  subjoining 
a  few  eipUmatory  remarks  to  those  made  by  Mr.  Porter,  and 
intended  to  illustrate, the  facts  stated  in  the  history. 

HiHory  of  tke  SpanUfi  Lafm. 
The  laws  of  Spain,  in  common  with  all  the  kingdoms  of  .  Reomito  on 

_  ^  ,  «-        ,  .  V.     t  ***•       ancient 

modem  Europe,  se^m  to  have  suffered  a  variety  of  changes,  tute  oT  th« 
in  the  revolutions  that  took  place  at  different  times  ii:  her  go-  ^*  ^^^' 
vemment,  and  in  the  gradual  advances  that  the  nation  made 
from  barbarism  and  poverty,  to  the  comparative  wealth  and 
civilization,  which  distinguish  her  present  condition^  Spain^ 
,while  a  part  of  the  Roman  Empire,  was  governed,  like  all  the 
-ether  Provinces,  by  the  laws  of  Rome  ;  aiid  those  principles  of 
jurisprudenbe  which  now  preserve  their*  influence  there,  from 
the  superiority  of  their  wisdom,  and  the  respect  which  is  due 
to  the  immutable  dictates  of  justice  and  truth  on  which  they  are 
founded,  once  had  force  and  authority,  from  being  promulgated 
'and  acted  on  by  the  rulmg  power  of  the  State.* 

On  the  conquest  of  Spain  by  the  Goths,  it  may  be  readily  sup-  Eflecti  prodn- 
posed,  that  a  barbarous  people,  such  as  we  know  them  to  have  ^Lioo  ^the 
been,  were  badly  calculated  to  relish  or. adopt  laws  befitting  Gotbt. 

*Nooo0  CMI  contMDplftte  withottt  emotion  the  groat  fortune  lod  lame  of  the 
Roman  people.  *'  Comme  si  lei  graodet  detdn^et  de  Rome  n*etoieot  pat  encoro 
acconpliet  i.  Elle  regno  danir  tonte  la  ttrro  par  ta  raiton,  aptet  avoir  cett^  d*j  ^ 
regnik  par  ton  autorit^.  On  diroit  en  eflet  que  la  justice  n'ait  d^oilft  pleinment 
ses  Bualeres  qa*ani  JariscoosnlCts  Romains.  LegisM^teurs  encoro  plos  qne  Jnris- 
oteraltsa,  de  simple  particnlien  dans  robscnrite  d*ane  ?le  priv^  ont  merits  par 
la  sapftriorit^  de  tears  Inroieres  de  donner  des  loix  a  toote  la  pos(4riUi.  Lois  anssi 
entendnesqne  dttraUes  toates  les  nat'ons  les  interragent  encoro  a  pivseatet  cha- 
cikne  en  rsfioit  des  roponses  d*one  etemeHe  ferity  C*est  pen  poor  ens  d*arocr 
interprot^  la  loi  de  dvi||e  tables  et  Teditdu  Pjretear,^ls  sent  les  plus  snr  inter- 
pretesde  nos  )oix  m€mes;  ilsprolenjt  poor  ansi  dire^kor  esprit  a  n6s  usages,  leor 
raison  i  not  contoflSes,  et  par  les  principes,  qanis  nous  donnent,  lis  nons  serventde 
guides  lors  meme  que  nous  marchoos  dans  une  route  qui  leur  eloit  inconones.** 
QStwmt  it  jy^gmmtm,  hm$  I.  /.  1^.  ed.  1787. 
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the  conditioa  of  a  rich  and  polished  people.  Hence  we  find  on 
the  t^atahlishment  of  these  ioFad^n  in  that  country,  the  Imperial 
or  Roman  jari«pradence  fell  immediatelj  into  diaase ;  and  for  a 
conaiderable  period  after  the  conqaeat,  the  nsagea  and  customs 
of  the  Ooths  wer^  the  only  rale  of  action.  A  settled  residence, 
howe?er,  in  the  country,  producing  a  state  of  society  widely 
different  from  the  migrating  and  ever*  changing  condition  to 
which  they  had  formerly  been  accustomed,  created  the  neces-* 
sity  of  something  better  calculated  to  meet  the  wants  of  their 
new  situation ;  and  laws  and  decrees  of  Tarious  kinds  began  to 
be  passed  at  their  national  councils.  At  these  meetings  the 
clergy  assisted ;  and  it  may  readily  be  conceived,  from  their 
education  and  ability,  that  they  were  the  'sole  persons  in  those 
ages  capable  of  putting  them  in  a  shape  by  which  they  could  be 
transmitted  to  posterity. 
The  code  eo-  From  these  decisions  of  their  national  councils,  and  from  va* 
jvlgo.  ^  ^^^^  edicts  of  the  Gothic  kings,  a  work  was  promulgated  in  the 
693d  year  of  the  Christian  Era,  which  bearvthe  name  of"  Fuero 
Juzgo.'/5  This  first  code  of  the  nation  was  divided  into  twelve 
books,  and  subdivided  into  various  titles.  The  first  books 
treated  of  the  elections  of  kings,!  and  of  legislators,  and  the 

*  This  ii  a^KMig  the  ewlleit,  iLongh  not  Iha  first  code,  pabliahed  bj  those  na* 
tions  who,  after  destroying  the  ftoman  Empire,  settled  themselves  in  the  south  of 
Europe.  The  most  ancient  is  the  Salic  Lew,  thought  to  derive  its  appel  lation  from 
the  Salif  ns,  who  inhabited  the  countiy  from  the  Lieser  to  the  Carbonian  wood,  on 
the  confines  of  Brabant  and  Hainanlt  It  was  written  in  the  Latin  language,  about 
the  begimiing  of  the  fifth  century,  by  Wisogastus,  Bordogaitus,  Sologastns,  and 
Widowgastus,  chiefs  of  the  natioo.  The  Burgundian  and  Ripuarian  codes  are 
nearly  of  as  great  antiquity.  That  of  the  Lombards,  the  most  famous  of  all  the 
systems  of  laws  published  by  those  barbarians,  was  written  in  Teutonic  Latin,  iq 
the  j943d  year  of  the  Christian  era,  about  half  a  centniy  befiwe  the  **  JWre  /ks- 
g«.'*  This  first  effort  of  Spain  in  jnrispnidence  is  totally  overlooked,  or  rather 
seems  to  have  ^yen  unknown  to  Butler,  the  learned  author  of  the  Hwrm  JuHdiea, 
Gibbon  observes  of  this  code,  that  it  had  been  treated  by  the  President  Montes- 
quieu, (fiyra  det  Lota,  I  28.  e.  L)  with  excessive  severity.  But  he  (Gibbon) 
says  of 'K :  «•!  dislike  the  style;  f  detest  the  superstjtkm;  but  I  shall  presume  to 
think,  that  the  civil  jurisprudence  displays  n  more  civilised  and  enlightened  state 
of  society,  than  thatVf  the  Burgundians,  or  even  of  the  Lombards.*'  CibhmU  D$^ 
dimtndFM^  ik$  Rommm Emfk^vlO,  e.  38.  note  125. 

t  In  Castile,  the  people,  or  rather  the  nobility,  asserted  Ihe  right  of  trying  aat 
deposing  their  kings ;  in  Castile  and  Arragon,  the  kings  were  long  elective  { and  in 
sU  UieGothie  monarchies  of  Spam,  tke  power  of  the  orown  was  extfemelylimited 
RaUrtioihHuL^fCkBurUiF.,  wi.  f.  ht.  S^mf fi  31. 32.  S3; 


Digitized  by 


Google 


APPENDIX.  35 

mode  of  passiog  laws.'*^  The  second,  of  jadges,  ci?il  judg- 
ments, and  the  manner  ot  prosecuting  actions.  The  third,  of 
marriages;  successions,  kc.  The  fourth  and  fifth,  of  the  aliena* 
tion  of  property  belonging  to  the  church,  donations,  contracts. 
The  three  following  books  are  occupied  with  criminal  law ;  the 
form  of  accusations,  and  the  penalties  attached  to  various 
crimes.  The  ninth  contaTns  the  rules  respecting  fugitive  slaves, 
deserters,  &c.  The  tenth  treats  of  partitions  of  lands,  pre- 
scriptions. The  eleventh,  of  the  violation  of  sepulchres,  of  tho 
sick,  of  physicians,  of  merchants.  In  the  twelfth  and  last,  of 
equity,  of  heretics,  and  of  injuries. 

This  code,  say  the  Spanish  writers,  though  excellent  in  many' 
of  its  parts,  was  better  calculated  for  an  elective  monarchy 
than  for  that  which  now  exists  in  Spain ;  and  more  conformable 
to  the  necessities  of  a  warlike  people,  among  whom,  arts,  agri- 
culture, and  commerce,  had  made  little  progress,  than  to  a  na- 
tion  which  (according  to  them)  has  made  such  eminent  progress 
in  them  all. 


*  The  legislatire  authority  ip^the  Spanidi  monarchy  was  long  vested  joinUy  ii» 
the  King  and  the  Cortea,  the  latter  consisting  of  the  nobih'ty,  the  dignified  clerg 
and  the  deputies  ot  prpeUradora  of  the  cities  and  towns.  Even  after  the  Cork 
ceased  to  be  regukrly  asaeinbled,  and  the  government  e*9umed  the  form  of  ai 
ahsolate  monarchy,  it  continued  to  be  the  usage  to  convene  the  Cortes  in  the  lifr 
time  of  the  reigm'ng  king,  in  order  that  they  might  take  an  oath  of  fidelity  to  his 
eldest  son  as  heir  apparent  of  ^  crown.  This  ceremony  was  performed  daring 
the  reign  of  the  late  king».  Charles  IV.,  in  1788,  when  the  Cortes  were  assembled 
for  the  sole  purpose  of  swearing  fidelity  to  his  son,  Ferdinand  VII.,  the  ^present 
monarch.  Under  the  ancient  constitution,  no  duties  or  taxes  could  be  exacted  from 
the  cities  and  towns  except  what  were  freely  granted  in  Cortes  by  the  deputies  of 
these  communities.  The  faw  establishing  this  privilege  was  enacted  in  1328,  not 
many  yean  alter  the  celebrated  EnglishistiAute  de  tailagio  nm  coneedendOf  secu- 
ring the  same  right  to  the  English  people.  *^  It  isjei  curious  fact,  that  this  law, 
though  violated  in'practice,  was  still  vetained  in  the  Spanish  Recojnlacion  till  the 
Tt\ga  of  Chi^rles  IV.j  when  it  was  expunged  in  the  insolence  of  despotism,  within 
a  fow  years  of  that  rerolution  which  precipitated  the  degradtd  monarch  from  his 
throne,  and  restored  to  his  people,  not  that  only,  hniall  the  ancient  rights  of  their 
Others.*'  The  constitutioo  which  was  established  in  consequence  of  this  revolu- 
tion, was  abolished  by  Ferdinand  VII.  on  ins  return  to  Spain  in  1814 ;  but  hff« 
again  been  restored  by  another  revolution,  the  accounts  of  which  have  ji^st  reach- 
ed us;  and  which,  it  is.io  be  hoped,  may  establish  the  liberties  of  the  Spf«ni.*b 
people  on  a  permanent  hii^is. 
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fip^iTfttm  the       ^^'^  code,  howe?er  defective  it  may  have  been,  formed  the 
8ib  (othe  iQth   political  coDstitdtion  of  the  kingdom*  until  the  invasion  of  the 
Moors  in  the  year  714  nearly  annihilated  the  Spanish  Mon- 
archy.    The  Goths  Who   saved  themselves  from  the  stomi 
were  obliged  to  retire  to  the  mountains  of  Astnrias.— Cooped 
up  in  this  narrow  part  of  the  kingdom,  and  eneaged  in  continual 
wars  waged  with  their  invaders  to  preserve  their  existence  or 
extend  their  dominions,  it  is  not  to  be  presumed  that  the  im- 
provement of  their  laws  could  occupy  much  of  their  attention, 
or  any  great  progress  be  n^ade  in  a  science  which  owes  a  great 
part  of  its  perfection  in  every  country  to  the  quiet  and  blessings 
of  peaCe.    Accordingly^  we  find  that  during  the  time  the  mon- 
archy remained  in  that  situation,  their  government  and  their 
laws  partook  in  a  great  measure  of  that  feudal  system  which 
about  this  period  began  to  obtain  so  much  force  in  all  the  coun- 
tries of  Europe,  acting  in  some  with  more,  and  in  others  with  less 
vigour,  according  as  the  circumstances  of  the  particular  coun- 
try were  in  a  greater  or  less  degree  favourable  to  its  progress. 
The  king,  it  appears,  during  this  period,  on  making  conquests 
from  the  Moors,  distributed  the  lands  among  the  nobles  who 
assisted  him  in  person  and  with  their  vassals  during  the  wars. 
To  the  large  cities  and  towns,  various  privileges  were  extended 
from  time  to  time,  as  they  were  conquered  and  annexed  to  the 
Spanish  Monarchy.* 
Code  •ijtided       This  change  of  situation  in  the  cMdition  of  the  people,  the 
^^'     increase  of  power  given  to  the  nobles  by  the  division  of  con- 
quered lands,  and  the  privileges  extended  to  the  cities,  created 
a  necessity  for  new  regulations.    Accordin^y,  in  the  year  992, 
Analjiiiof  the  a  code  was  published  entitled  Fuero  riejo.     This  work  was  di- 
fimo  Vi^     vided  into  five  books,  each  comprehending  various  titles.    The 
first  contained  the  laws  by  which  the  extent  of  the  relative 
duties  flowing  from  the  king  to  the  peogle,  and  from  the 
people   to  the  king,   were  ascertained  ;    the    obligation   of 
vassals  to  their  lords,  and  the  extent  of  protection  which  the 
latter  owed  to  the  former ;  rules  for  the  government  of  judicial 

*  jRofertfwi,  Bisi.  ffCkarlf  V,  inL  L  tec,  3.  nete  34.  Municipal  corporation^ 
are  of  greater  antiquity-  in  Spiin  than  in  any  other  European  country,  exc«m 
Italy.  It  was  the  prerogative  of  the  crown  to  erect  them ;  bot  the  right  waa  oftn^ 
Relegated  to  the  cleigy  and  nobility.    Their  iaunaaitiei  wera  veiy  ateQ|\v«k 
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combaU ;  tbe  prohibition  of  the  use  of  armed  force  by  iodinda- 
alfl ;  of  vaflsaU  attached  to  the  foil ;  of  the  inhabitants  of  free  towns 
aod  their  laws ;  and  concludes  with  a  title  of  the  penalties  in- 
flicted on  the  powerful  {Los  Poderosoi)  who  rexed  or  oppressed 
their  Tassak  in  towns  by  unjustly  seizing  their  proTisions  from 
them*  In  the  second  book,  were  included  the  |>enal  laws 
against  various  classes  of  crimes.  In  the  third,  titles  directing 
the  formalities  which  parties  should  obserre  who  present  their 
plaints  in  justice ;  of  the  rarious  kinds  of  proofs  and  sentences ; 
and  this  book  concludes  with  titles  which  treat  of  debts  and 
suretyship.  In  the  fourth  are  given  the  laws  which  gpvem 
contracts ;  the  manner  of  acquiring  the  dominion  of  things  ; 
of  public  works,  and  the  construction  of  mills.  In  the  fifth  and 
last  are  found  dispositions  relative  to  the  portion  settled  by  the 
husband  on  his  wife,  (**  Las  Arfos^^^)  inheritances,  partition  of 
lands  which  were  given  to  rent ;  and  it  concludes  with  the  titles 
'  appertaining  to  tutors,  disinheritances,  legitimate  and.  illegiti- 
mate children,  with  ah  appendix  to  the  whole. 

In  this  work,  say  the  modem  Spanish  writers,  were  found  the 
same  defects  as  in  the  *'  Fuero  /iirgo."— 'There  is  the  same 
want  of  good  and  wholesome  regulations  for  the  protection  of 
agriculture,  arts  and  commerce  :  and  the  various  titles  which 
speak  of  judicial  combats,  tbe  use  of  armed  force  by  private  . 
individuals,  with  various  regulations  of  a  similar  nature,  plain- 
ly show,  that  the  king  at  this  period  had  not  sufficient  power  to 
curb  the  haughty  and  licentious  nobles,  and  restrain  their  actions 
within  limits  compatible  with  private  security  and  public  order. 

A  knowledge,  however,  of  this  code  is  even  now  considered 
as  highly  necessary  in  that  country  to  those  who  aspire  to  the 
exalted'-rtoks 'of  their  profession  ;  it  being  regarded  as  emi- 
nently ^useful  to  the  perfect  understanding  of  many  modem 
laws  which  treat  of  vassalage — the  dominion  of  things  consi- 
dered as' appendages  to  landed  estate — ^the  prerogatives  of  no- 
bles, grandees,  &c. 

However  justly  this  code  of  laws,  as  well  as  that  of  the 
'<  Fiiero  Juzgo,''  may  be  entitled  to  the  censure  of  the  Spanish 
writers  of  the  present  day,  and  although  provisions  compatible 
with  such  %^  stfite  of  society  as  then  existed  would  be  found 


Digitized  by 


Google 


38  APPENDIX. 

totally  iDConsistent  with  the  well  being  of  any  of  the  kingdoms 
of  modern  Europe,  yet  it  may  be  questioned  if  any  other  of 
the  nations  at  present  eiisting  in  that  portion  of  the  g^obe  can 
boast  of  codes  of  equal  antiquity  and  value ;  and  from  the  date  of 
the  promulgation  of  them  it  would  appear  that  while  England  and 
the  other  nations  of  Europe  were  yet  in  the  darkest  stages  of 
confusion  and  ignorance,  Spain,  by  reducing  her  laws  to  a  per- 
manent fonui  was  making  no  inconsiderable  progress,  toward 
civilization. 

Between  the  date  of  the  promulgation  of  the  Fuero  Viejo  in 
the  year  992,and  the  year  1255»  at  which  period  was  promul- 
gated  the  <*  Fuero  jRea/,"  two  circumstances  occured  which  occa- 
sioned a  material  change,  not  only  in  the  laws  of  Spain,  but  in- 
deed of  all  the  nations  of  Europe.  The  one  was  the  discovery 
at  Amalfi  of  the  Code  and  Pandects  of  Justinian,-  a  work  which 
astonished  Europe,  just  emerging  from  barbarispo,  and  which,  as 
it  contained  the  collected  wisdom  of  the  Roman  Jurists,  became 
at  once  an  object  of  study  and  admiration  to  .all  men  whose  edu* 
cation  placed  it  within  their  reach.  The  other  was  the^.col- 
le'ttion  of  the  decretals  of  the  church,  privately  executed  by  a 
monk  called  Gratian^  in  the  year  1151,  and  subsequently  en- 
larged and  improved  by  a  compilation  of  authorities  made  in 
the  year  1236,  in  virtue  of  an  order  to  that  effect  made  by 
Pope  Gregory  the  IXth. 

During  the  period  of  time  that  intervened  between  the  dis- 
covery of  the  Pandects  in  1137,  and  the  publication .  of  the 
*^  Fuero  ReaV^  in  1255,  it  is  rather  difficult  to  ascertain  what 
authority  the  former  code  obtained  in  Spain.  The  modem 
Spanish  writers  state,  (perhaps  from  a  ^laudable  feeling  of  na- 
tional pride,)  that  the  Rpman  jurisprudence  hite  never  been 
considered  as  the  law  of  the  land  on  the  pemmsuLa  ;  and  it  is 
not  at  this  time  binding  as  an  authority.  However  true  this 
may  be  when  applied  to  the  pj^sent  state  of  jurisprudence  in 
that  country,  matured  and  improved  as  it  hds  been,  by  the  ez- 
perilence  of  a  long  succession  of  ages ;  and  enriched  as  it  must' 
be  by  the  incorporation  of  all  that  is, most  valuable  in  the  Ro- 
man law  ;  yet  it  may  be  fairly  questioned  if  it  had  not  during  the 
interval  we  speak  of  nearly  superseded 'the  use  of  the  old  Spa* 
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nish  codes.  This  conclasion  may  be  safely  drawn  :  first,  from  its 
acknowledged  superiority  over  the  ill  digested  and  barbarous 
laws  of  Spjain,  and  indeed  of  every  other  nation  then  existing ; 
a  superiority  so  striking  as  to  be  recognized  even  by  the  ru- 
dest and  most  uncivilized  people  to  whom  it  was  known.  Se- 
condly, from  the  influence  of  the  clergy  in  that  age-^heir  well 
known  attachment  to  this  system  of  laws — ^the  zeal  with  which 
they  laboured  for  its  introduction  in  every  country  of  Europe, 
and  their  almost  invariable  success.*  Lastly,  from  the  very  laws 
of  the  Spanish  kings  themselves,  the  codes  published  by  their 
directions,  viz.  the  "  Fuero  ReaV^  in  the  year  1855>  and  the 
'<  Partidi^''  in  1260.  Nearly  all  that  is  excellent  in  each  of 
these  compilations,  seems  to  have  been  borrowed,  from  the  Ro- 
man law,  and  hence  the  presumption  strongly  arises,  that  the 
sovereigns  of  that  country,  finding  the  use  of  the  latter  be- 
coming genera],  it  was  thought  more  politic  to  sanction  it  by 
the  authority  of  the  state  :  accomplishing  at  once  two  useful 
objects  by  this  measure  ;  soothing  national  pride,  and  rejecting 
all.  those  laws  which  were  inconsistent  with  the  then  state  of 
•ociety  in  Spain. 

Of  the  collection  of  Decretals,  (or  decrees  of  the  Pope  before     AntbonY  o^ 
mentioned,)  viz.  those  made  by  the  Monk  Oratian  in  his  private 
capacity,  and  those  made  by  Rayamunfio  De  Penafort  in  pursu- 
ance of  an  order  of  Pope  Gregory:  the  IXth,  the  latter  only  are 
received  as  authority  in  Spain. 

In  the  work  executed  by  De  Penafort,  the  method  of  the 
Romisii  Pandects  is  very  closely  pursued.    Jt  is  divided  into  five . 
books,  each  of  which  are  again  subdivided  into  various  titles. 
In  the  first,  after  various  preliminaries  connected  with  a  ca- 

*  These  obsertations  on  the  aut)i<lrit7  which  thelRonlkeD  law  bad  in  Spain,  are 
not  translated  frono  the  Spanish  writers,  bat  are  my  own  ideas  on  the  subject,  iiv> 
trtdHk^ed  in  the  text,  instead  of  a  note,  as  better  keeping^  ap  a  'connected  view  of 
the  whole  subject  The  conclusions  which  I  hare  drawn  as  te  the  influence  of  the 
civil  law,  are  quite  inoppositioa  to  the  declaratioqs  of  inanj  Spanish  authors ;  but 
they  appear  to  me,  for  Uie  reasons  abo¥e  stated,  fair  a^d  natural.  Tbo.immense 
influence  of  the  clergy,  in  Europe,  during^  the  middle  ages,  is  well  known.  They 
htdatone  time  oeariy  succeeded  in  supplanting  the  comqnon  ]f^w  in  England,  and 
cbntribnted  essentially  to^  the  establishment  of  the  civil  law  all  over  the  continent, 
either  as  the  only  municipal  code,  or  as  supplemeotarr  to  it  in  all  cases  wh^re  it 
Wfl9  silent  or  defective 
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nonical  collection,  it  treats  of  the  digDitiet  of  persons*  of  Ecde- . 
siastical  judgments  ;  which  latter  form  also  the  subject  matter 
of  the  second  book.  In  the  third,  after  treating  again  of  the 
persons  of  Ecclesiastics  and  their  benefices  and  prebenda- 
ries, some  titles  are  subjoined  upon  the  rules  applicable  to  the. 
construction  of  various  contracts — ^how  those  ought  to  be  in- 
terpreted which  have  for  their  object  church  property,  or  which 
appertain  to  its  jurisdiction  by  reason  of  the  personal  privilege 
of  the  party  defendant  The  remainder  of  this  book  is  occu* 
pied  with  the  immunity  of  churches,  of  the.  regular  clergy, 
and  other  matters  of  this  nature*  The  fourth  book  is  entire- 
ly occupied  with  the  laws  of  the  church  respecting  marriage, 
its  antecedents,  and  consequences.— -And  the  fifth  and  last  treats 
of  criminal  jurisprudence,  and  of  the  penalties  affixed  to  Eccle- 
siastical crimes,  such  as  simony  and  other  offences  committed 
by  persons  belonging  to  the  church.  It  also  contains  provisions 
respecting  church  censures,  and  concludes,  in  imitation  of  the 
Pandects,  with  the  titles,  the  signification  of  words,  and  maxims  of 
law.  (Reglas  del  Dereeho.) — As  the  sixth,  and  other  later  collec- 
tions, pursue  the  same  method  with  that  above  mentioded,  a 
particular  account  of  them  is  deemed  unnecessary. 
t;hang«  effect  In -this  state  of  the  civil,  criminal  and  canonical  jurispm- 
dkii^uid  hit  dence  of  Spain,  the  Heiij  king  Ferdinand  iht  III.,  about  the  mid- 
*"*'  die  of  the  13th  century,  gave  much  more  force,  extension  and 

solidity  to  the  Spanish  Monarchy  than  it  possessed  in  former 
periods  :  as' well  by  >  the  glorious  conquest  of  the  kingdoms  of 
Cordova  and  Seville,  as  by  the  prudence  and  sagacity^' with 
which  he  governed  the  countries  he  inherited  and  subdued. 
This  Prince,  and  hii  son  Alonzo,  (surnamed  the  wise,)  feeling 
that  the  multitude  of  particular  jurisdictions,  and'tbe  exorbitant 
privileges  conceded  to  the  nobility  and  gentry,  divided  and 
weakened  the  kingdom,  determined,  for  the  purpose  of  avoid- 
ing its  entire  desolation,  to  formia  general  body  of  laws,  or  code, 
which  by  its  operation  might  unite  all  classes  of  society,  imd'at 
the  same  time  preserve  a  regular  gradation  of  rank— prevent 
or  destroy  the  dangerous  and  horrible  effects  of  feudal  anarchy, 
—confine  the  powerful  nobles  within  the  limits  due  to  the 
prince— terminate  the  fiictions  and  discords  between  the  fami- 
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lies  of  the  great  and  their  respect!  ve  Vassals— aod  finaily  esiabUsh 
good  order  by  a  jodicioas  and  correct  admioistratioa  of  justice. 
The  death  of  Ferdinaod  the  IIL  which  took  place  a  short 
period  after  the  cooqaest  of  Seville  ia  1262,  prevented  him  from 
carrying*  isto  effect  his  salutary  and  necessary  projects*  His 
Bon»  howeyer*  (Alonzo  the  Wise,)  who  inherited  his  kingdoms, 
and,  as  it  appears,  all  his  father's  views  on  this  subject,  carried 
his  predecessors  intentions  into  complete  operation  by  the  for- 
mation of  two  codes,  the  first  called  the  *'  Fuero  RecU^'^  and 
the  second  the  Partidas ;  the  former  was  executed  in  the  year 
1255,  and  was  designed  as  a  precursor  to  the  great  work  of  the 
Pariidoi. 

The  ^*  Fuero  tUoT^  is  divided  into  four  books,  each  composed  AntlysM  oftlM 

Fuero  Rni, 

of  different  titles.  The  first  commences  with  the  laws  which 
direct  the  observance  of  the  christian  faith — ^the  preservation 
of  the  king  and  his  children — presenting  all  the  obligations  of 
a  (Christian  and  a  subject  as  forming  the  basis  of  sound  morals 
and  correct  conduct  in  private  life — Afterwards  follow  the  titles 
respecting  the  alienation  of  church  property  ;  and  it  concludes 
with  those  respecting  public  officers  ;  V.  G.  alcades,  lawyers, 
notarys  public,  &c.  &c. 

The  second  book  is  altogether  taken  op  with  rules  re- 
specting jodlcial  proceedings— of  the  competent  tribunals— of 
the  commencement  of  suits — the^*  Litis  ConteitatiOy^*  or  joining 
issue— the  modes  of  proof,  and  exceptions  thereto;  and  con- 
cludes with  the  mode  of  regulating  final  judgments.  The  third 
book  is  principally  occupied  with  the  regulations  respecting  mat- 
rimony, jointnres,  {^*La8  Arras ^*')  acquests  and  gains,  and  the 
division  of  lands  which  are  rented  out :  (te  dan  a  Plazos :)  after- 
wards of  legacies,  and  estates  in  trust,  inheritances,  tutorships, 
and  other  points  incident  to  these  matters.  From  the  tenth  to 
the  twentieth  and  last  title  of  this  book,  are  to  be  found  the 
laws  concerning  various  classes  of  contracts.  The  fourth  and 
last  book  treats  principally  of  Apostles,  Jews,  Saracens,  and 
their  slaves. 

These  regulations  are  followed  by  an  enumeration  of  vari* 
oiii  penalties  affixed  to  different  crimes ;  and  it  concludes  with 
the  law  respecting  adoptions,  emancipations,  pilgrims,  and  ships. 
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From  this  aDalysis  it  will  be  seen,  that  the  **  I\nro  Real'*  is 
a  code  enacted  for  the  correct  administratioD  of  ciril  and  crimi- 
nal jarispradence  atnpng  the  different  claases  of  the  people,  and 
the  yaripiis  provinces  of  the  kingdom.  In  a  wordy  it  may  be 
compared,  as  to  its  nature  and  object,  to  the  institutes  of  Jnsti- 
nian,  the  primary  object  of  which  is  the  rights  of  persons  and 
things,  (**  Dericho  particular^'')  in  which  point  of  view  its  ex- 
cellence has  been  long  admired.  Bat  as  the  public  law  makes 
no  part  of  its  object,  it  has  not.  touched  on  it ;  or,  if  mentioned 
at  aU,  merely  as  incident  to,  or  connected  with,  the  subjects  of 
which  the  said  code  professedly  treats. 
The  Partido.  The  Farlidas,  which  was  concluded  and  published  by  the 
direction,  and  under  the  auspices,  of  Don  Alonzo  the  Wise,  in 
1260,  is  a  complete  body  of  law  [EU  aierpo  completo]  which 
combines  the  public  with  the  private  law,  all  digested  and  pre- 
pared, says  the  author,  [from  which  the  account  of  this  code  is 
taken,J  in  a  most  scientific,  just,  solid,  christian,  and  equitable 
manner ;  and  which  has  not,  perhaps,  its  equal  in  all  Europe. 
The  first  Partidas  is  an  exact  compendium  of  the  canon  law  as 
it  existed  at  that  epoch.  The  second  is  a  refined  summary  of 
the  ancient  laws  and  customs  of  the  nation,  comprising  in  itself, 
and  combining,  the  greatest  political  wisdom  with  a  perfect  legal 
history.  The  third,  fifth,  and  sixth  Partidas,  contain  an  abridg- 
ment of  all  that  is  most  valuable  in  the  Roman  law,  respecting 
judgments,  contracts,  and  last  wills  and  testaments,  each  of 
which  are  well  accommodated  to  the  state  of  the  monarchy  at 
that  time ;  and  to  th^  deciding  and  settling  doubtful  points  of  the 
civil  law.* 

The  fourth  is  a  compendium  of  the  civil  and  canon  laws  ap- 
pertaining to  espousals,  matrimony,  and  their  material  inci- 

*  Ad  historicftl  cominentary  npoo  the  ParHias  wmm  pobliihedi  mt  Madrid,  ui 
1808,  bj  Minna,  ihe  celebntod  hMtorian  of  Spain,  ito  which  ▼alnable  work,  hn 
giT€S  an  account  of  the  insCitBtionr  of  Leon  tod  Castille ;  relates  the  eflbrta 
of  Ferdinand  III.  and  Alonio  the  VViie,  in  manicipal  legislation;  and  ana* 
lyies  the  Pvrtidof ,  showing  fai  what  respects  that  celebrated  code  deviates  frooi 
the  ancient  common  law  of  Spain,  and  in  what  manner  it  was  eorrapted,  (accoid- 
ing  tohim,}  firomit|  primitiTe  simplicity  by  an  abiaid  imitation  of  the  canon  ancl 
civil  law. 
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dents;  and  the  seTenth  wad  last  is,  that  which  treats  of  crimes 
and  their  penalties,  conclading  in  the  manner  of  the  pandects 
and  decretals,  with  titles  of  the  signification  of  words  an4 
rules  of  law. 

This  work',  for  the  praise  of  which  it  has  heen  a  subject  of 
regret  to  the  Spanish  writers,  that  their  language  is  inadeqpate, 
comprehends  so  many  rules  of  religion  and  jusUce,  and  of  pure 
and  christian  policy,  that  a  volume  would  be  necessary  to  state 
(according 'to  them)  even  the  principal  ones.  For  in  truth, 
they  add,  what  regulations  can  be  conceived  better  adapted  to 
national  happiness,  than  that  which  points-  out  the  mode  of  suc- 
cession to  the  kingdom  ? — ^What  more  convenient  and  honoura 
ble  than  that  which  prescribes  that  the  king  ought  to  honour  all 
classes  of  useful  subjectB,  including  even  labourers  and  artizans, 
by  reason  of  their  utility  to  the  state  ?  Where  can  any  thing  be 
ibnnd  more  conformable  to  true  religion,  and  the  spirit  of  the 
evai^elist,  that  that  which  directs  that  he  who  is  recently  con- 
verted to  the  holy  catholic  church  should  be  honoured  and  re- 
spected ;  what  more  honourable  and  equitable,  than  that  which 
confines  the  punishment  of  crimes  to  the  true  delinquents, 
abolishing  attainders  and  corruption  of  blood  ?  and  what  more 
congenial  to  population,  than  that  which  promotes  matrimony 
by  the  most  cogent  and  persuasive  reasons  ? 

Notwithstanding  its  various  and  superlative  merits,  on  ac 
count  of  the  jealousy  of  the  nobles,  and  of  the  fatal  wound  they 
found  it  would  inflict  on  their  privileges,  and  from  other  causes 
which  began  to  operate  after  its  formation,  this  code  was  not 
published  until  the  year  1348,  in  the  celebrated  cortes  held  in 
the  {Alcala  De  Htmoi^  under  the  reign  of  Aloozo  XI.  And 
even  then  it  is  probable  the  death  of  this  monarch,  which  took 
place  io  the  year  1350,  impeded,  in  a  considerable  degree,  the 
effect  it  would  otherwise  have  had.  Its  complete  and  bene- 
ficial operation  may  be  dated  from  the  year  1505,  under  the 
reigns  of  the  celebrated  Pen  Fernando  and  Donna  Juana^  in 
the  &moas  cortes  held  in  the  city  of  Toro. 

During  the  time  that  intervened  from  the  formation  of  the  l^w,  jq,  £,. 
fartidsis,  to  its  i^rst  publication  in  the  cortes  o(  JHcala,  were  ^ 
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promulgated  in  tlie  year  1310,  La»  Leyei  De  Estilo^  which 
amount  in  number  to  252,  without  any  division  into  books  or 
other  parts.  The  greater  part  of  these  treat  of  judgments,  civil 
as  well  as  criminal ;  then  follows  a  description  of  the  persons 
wlio  mil}'  appear  in  court,  and  the  proo6  necessary  to  adduce 
them.     Others  again  treat  of  contracts  and  last  wills. 

As  there  are  forms  or  mode  of  proceedings  before  the  judges 
and  tribunals,  in  the  order  in  which  the  judgments  are  obtained, 
it  is  a  natural  consequence,  that  the  said  laws  should' include  all 
that  was  practised  at  tliat  time  in  lit^ting  causes  in  the  courts 
of  justice — following  as  a  rule  of  action,  that  which  was  con- 
tained in  the  laws  or  FuerOf  and  even  in  some  particular  cases 
(igainst  the  provisions  of  the  latter ;  as  a  special  custpm,  legiti- 
mately introduced,  derogates  from  the  general  laws.    Finally, 
these  laws  of  Estilo  are  taken  notice  of  in  our  subsequent  laws, 
and  observed  whenever  it  appears  that  they  have  been  gene- 
rally practised  on. 
Shite  of  the       From  this  statement  of  the  various  codes,  it  will  be  seen  that 
SiTiithlinia-  "°**^  *^**^  middle  of  the  fourteenth  century  the  jurisprudence  of 
'^^  Spain,  consisted  in  the  general  and  ancient  usages  and  customs 

of  the  nation  ;  reduced  to  codes  which  were  called  the  FueroSf 
and  (hat  which  belonged  to  the  practice  of  the  courts  formed 
the  Leye$  De  Estilo,  For  although  the  Partidas  were  theo 
composed,  which  included  a  considerable  number  of  civil  and 
canonical  decisions  corresponding  to  all  the  branches  of  private 
and  public  law,  yet  as  they  were  not  published  until  the  year  1348, 
in  the  cortes  of  Alcavala,  there  could  not  consequently  be  any 
authority  attached  to  them  on  contracts  or  in  courts  of  justice. 

From  this  epoch,  and  particularly  .from  the  period  of  the 
cortes,  held  at  Toro,  in  the  year  1505,  the  aspect  of  the  na* 
tional  law  gradually  changed:  1st.  Because  the  Partidas  being 
then  published,  they  applied  to  all  cases  where  there  was  not 
a  particular  statute  {fiuro)  on  the  subject.  2d.  Because  the 
professors  of  the  law  in  these  ages,  being  passionately  inclined, 
as  well  to  the  study  of  the  canon  as  of  the  civil  law,  a  great 
many  of  tha  principles  of  the  former  system  were  introduced, 
and  remain  in  force,  with  certain  modifications,  to  this  day. 
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Some  changes  were  made  Id  these,  and  several  new  laws  or  Of  the  ordu 
ordinances  were  published,  under  the  name  of  **  Fragmoltcat/'  atcaia. 
from  time  to  time,  as  necessity  or  the  situation  of  the  state  re* 
quired  them.  When  they  amounted  to  a  considerable  number, 
they  were  collected  into  one  or  more  volumes  by  virtue  of  a 
Royal  Ordinance,  and  acquired  legislative  force.  Of  this  dass 
was  the  first  code  of  the  ordinanee  of  Alcavala,  made  and 
authorized  in  the  year  1848.  It  is  divided  into  32  titles,  each 
composed  of  different  laws,  relative  to  the  manner  of  conduct- 
ing suits,  regulations  on  the  subject  of  contracts  and  testa- 
ments, and  penalties  affixed  to  the  commission  of  certain  crimes. 

The  second  is  that  which  comprehends  the  83  laws  which  Uwt  of  7«ro. 
were  made  and  published  in  the  celebrated  cprtes,  held  at  Toro, 
in  the  year  1505  :  providing  for  the  solemnities  of  testaments— 
the  right  of  succeeding,  ab  inUttato^  and  by  will.  The  lega- 
cies of  the  third  and  fifth,  given  by  tlie  testator  to  one  heir  in 
preference  to  another — the  order  of  succession  for  the  nobles 
of  Spain — the  support  or  aliment  which  fathers  owe  to  their 
natural  children — the  penalties  of  adultery,  and  other  incidental 
titles,  which  are  inserted  in  the  correspondent  titles  of  the  Re- 
copUacion.* 

Before  and  after  the  cortes  of  Toro\  there  were  made  several  fWffmminifp 
collections  of  ordinances,  proclamations,  and  other  royal  deter* 
minatlons ;  which  were  published,  from  time  to  time,  as  the 
circumstances  of  the  monarchy  required  it  The  first  of 
which  is  known  by  the  name  of  the  **  Ord^namiento  Reai^^*  au- 
thorized and  published  by  the  Catholic  King  and  Q,ueen,  Ferdi- 
nand and  Isabella,  in  the  year  1496,  distributed  into  eight  books, 
and  then  into  different  titles,  in  which  were  contained  the  en- 
tire or  pMtial  repeals  that  had  been  made  of  the  Fuerot,  or  an-i 
cient  laws ;  also  a  few  of  the  new  provisions  introduced.    But 

•  TbeM  kwt  of  ^  7Wo^  are  all  ioclnded  in  the  iUedpOadon,  bat  tbej  are  in- 
troduced into  the  latter  work  at  new  bws.  That,  in  the  Spanish  law  writera,  wo 
frequently  find  roftrences  made  to  them  in  thiaway,  law  20  of  Toro,  which  is  law 
of  the  Becopilacioo,  ^. 
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as  these  are  all  inserted  io  the  ReeopUaeionf  with  corre8]^iidiiig 
titles^  a  farther  explanation  is  unnecessary  nnder  this  head.* 
n»  RecopiU*  The  RecapUacion  was  first  published  in  the  year  1567^  in 
virtue  of  an  order  made  by  Philip  II.  It  includes  the  laws 
which  are  not  repealed  by  the  OfdenanUento  Reodf  and  the 
Ordenamiento  del  Alcala  ;  all  those  of  Toro  and  others,  which 
bad  been  published  in  the  intenm.  From  the  year  1667  to 
1777y  there  have  been  pablished  various  editions  of  this  work 
with  some  short  additions.  But  under  the  latter  denomination 
we  do  not  include  the  "  Autos  accordados^**  or  resolutions  or 
decrees  of  the  council  authorized  and  published  by  the  kiog» 
who  by  a  royal  order  united  them  in  one  volume,  divided  them 
into  books  and  titles  corresponding  to  those  of  the  Recopilacionf 
and  published  them  for  the  first  time  in  the  year  1745.  They 
now  form  the  third  and  last  volume  of  this  work,  and  are  always 
printed  with  the  original  collection. 

This  work  is  divided  into  nine  books,  and  composed  of  divers 
titles.  The  method  used  in  it  is  well  calculated  to  attain  the 
object  which  the  very  name  it  bears  would  se^m  to  imply ; 
and,  without  any  great  labour,  it  is  easy  to  fiud  in  it  those  edicts 
or  laws  which  we  have  at  any  time  occasion  to  examine. 

The  first  book  treats  exclusively  of  ihe  Catholic  religion  and 
ecclesiastical  matters;  and  contains  thirteen  titles. 

The  second  book,  in  its  commencement,  treats  of  laws  in 
general ;  after  which  follow  many  titles  prescribing  the  duties 
of  the  presidents  of  audiences,  chancellors,  judges,  and  inferior 
officers  of  courts.  The  most  instructive  title  in  this  book,  is 
that  which  speaks  of  the  king's  council  (^'  el  concejo  del  Ae^.'*) 

The  third  begins  with  laying  down  rules  and  regulationa 
that*  ought  to  be  observed  in  the  various  tribunals;  it  af; 
terwards  trefits  of  the  aflEairs  of  justice  in  cities  and  provinces, 

«  The  **  Ordnumimlo  JM,**  ^ttnm  to  h&te  been  a  work  or  coHectioB  of  the 
tme  kin^  with  the  ardmtnm  |f  iileoepjii,  vis.  coUections  of  the  Ro^  (Minaii- 
Cfi  or  PrmgwmHcifi,  The  letter  coUectioii  coMprised  thote  up  to^  jeer  I3IB>— 
the  former,  (ram  that  time  up  to  the  yemr  1496.  The  Itvri  of  Toro  «em  to  heve 
origineted  in  the  cort^t  or  neticnal  estembliet,  or,  et  least,  to  have  been  first  pnv 
mnlgated  there. 
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{Los  Cbrrtguforft,)  contains  a  Tariety  of  dispositionn,  with 
respect  to  the  Alcades»  or  officers  charged  with  the  anthority  of 
permitting  exports,  &c.— -the  president  and  conncil  of  Bilt>oa— 
the  council  charged  with  that  branch  of  mral  economy  con* 
nected  with  the  management  of  cattle,*  andcondades  with  re* 
guktionk  for  the  examination  and  reception  of  physicians,  sor* 
geonSy  apothecaries,  &rriers,  &c. 

In  the  first  title  of  the  fourth  book,  are  found  necessary  rules 
and  regulations  for  the  proper  maintenance  of  the  r<fyal  juris- 
diction. From  thence,  to  the  twenty-second  title,  is  occupied 
with  the  law  of  the  different  species  of  judgments-^some  de- 
cisions of  the  ancient  law  on  the  subject— the  mode  of  carry- 
ing on  suits,  and  the  time  given  for  their  termination-— rules 
with  regard  to  pleas,  answers,  the  taking  of  testimony,  the 
practice  to  be  pursued  in  the  courts  of  the  first  and  second  in- 
stance—proceedings against  persons  in  contempt,  &c.  From 
the  twenty-third  to  the  thirty-third  title  is  found  the  law  de- 
fining the  duties  of  sheriff,  jailor,  and  the  fees  allowed  them  by 
law. 

The  fifth  book  is  principally  occupied  with  three  subjects, 
and  their  incidents,  yIz.  First,  marriage  ;  second,  inheritances 
or  successions  ;  and,  third  and  last,  of  contracts,  concluding 
with  the  titles  relatiTo  to  banks  and  their  officers-i-goldsmiths, 
kc*  and  the  regalations  established  with  respect  to  bakers,  &c. 
In  this  book,  say  the  Spanish  writers,  the  most  worthy  of  atten- 
tion is  the  fourth  title,  which  speaks  of  dommissioners  appoint- 
ed to  make  wills ;  a  singular  authority,  and  not  of  any  antiquity 
in  their  jurisprudence.  The  sixth,  which  treats  of  an  heir 
who  receiyes  a  legacy  of  the  third  or  fifth  of  the  property  o£ 


*  Thif  is  &  cortouf  title.  The  essemblj  is  compoMd  of  the  lichef  t  und  mott 
extensive  owners  of  cattle,  sheep,  Ac.  A  member  of  the  council  presides  tt  their 
delibtntioM,  aad  they  meet  ooce  eresxyeer.  Thie  meeting  is  celled  ^*  H  hono- 
rmdo  eene^e  is  lojiNeifas,^  en  espressioo  which  does  not  ndmit  of  e  fiterml  truH- 
Ution.  The  Reoopilacion  contains  a  variety  of  pnivisions  establishing  the  autho- 
rity of  this  conncil,  defining  iu  limits.  It  may  be  gathered  from  the  existence  of 
thietrihrnml,  and  from  the  anxiety  displayed  by  the  Spanish  government,  from  ttasn 
to  time,  by  iU  laws  on  this  snbject,  what  vast  importance  was  ^attached  to  ttis  ii|« 
estimabls  flocks  of  msrinos,  of  which  thay  weza  for  ages  the  sole  ownen. 
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(he  testator.  The  seyeoth,  which  proTides  for  the  fuceessiou 
of  nobles,  it  being  the  first  in  any  of  the  collections  of  the  laws 
of  Spain,  where  we  find  a  distinct  title  appropriated  to  this 
subject  The  fifteenth  title  prescribes  the  formalities  which 
ought  to  be  observed  with  regard  to  taxes,  respecting  whiqh 
there  had  been,  anciently,  various  disputes. 

The  provisions^  or  titles,  of  the  sixth  book,  are  more  con- 
formable than  those  of  any  other  in  the  Recopilacion  to  the  an- 
cient codes  of  Spain,  los  fueros  arUiguos^  and  those  which  are 
contained  in  the  second  Partidas.  They  treat  of  knights  and 
of  gentlemen,  of  towns,  of  vassab,  of  cattle,  and  fortresses— of 
the  corte«— -of  ambassadors,  inspections,  tributes,  ports— -of  those 
exempted  from  taxes  and  not  subject  to  the  prohibition  which 
prevents  certain  articles  from  being  exported.  And  the  book 
concludes  with  the  titles  respecting  the  hunter,  gamekeeper, 
and  fowler,  of  the  king.  One  of  these  titles  is  respecting  the 
young  of  horses  of  a  noble  race. 

The  seventh  begins  with  the  matters  ^that  conduce  to  the 
good  govemmentof  Corporations— of  the  rents  and  property  of 
councils'— of  the  privileges  of  cities— of  taxes— of  public  limits 
and  commons.  Then  follow  Yarious  titles  which  have  no  con^ 
nection  either  with  each  other,  or  with  the  antecedent  ones  ; 
as,  the  tenth  speaks  of  ships — the  eleventh,  which  speaks  of 
artisans — the  twelfth,  which  contains  regulations  with  respect  to 
dress.  From  the  thirteenth  to  the  seventeenth,  is  taken  up  with 
rules  respecting  the  cloth  manufactories,  and  concludes  witk 
those  of  chandlers  and  manuftcturers  of  tallow,  and  the  tanners 
and  braziers  of  the  kingdom. 

The  eighth  book  maintains  a  more  perfect  connection  be  ^ 
tween  its  title  and  the  matters  contained  therein.  It  begins 
with  the  preparatory  steps  for  the  ascertaining  of  offences,  and 
then  proceeds  to  the  twenty-third  title,  with  the  penalties  aflSx- 
ed  to  each  crime,  acjcordiog  to  its  grade ;  among  which,  say  the 
Spanish  aothors,  is  worthy  of  note,  the  eighth,  which  imposes 
the  pain  of  death,  [**  ultimo  nippZ/cto,"]  with  other  penalties, 
against  any  person  who  sends  a  challei^e  or  accepts  one. 
In  this  provision,  they  say,  is  seen  the  difference  between  the 
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lAcieiit  and  present  state  of  the  monarcbj.  The  authority  of 
the  laws  was  not  then  sufficient  to  pnnbh  the  indifidnals  attach- 
ed  to,  or  connected  with,  fitmilies  of  Fast  opulence  and  power* 
who  might  commit  violations  of  good  order  f  dueb  were,  there- 
fore,  permitted ;  regulations  fixed  for  carrying  them  publicly 
into  efiect,  and  the  strongest  vengeance  of  the  law,  as  well  as 
the  more  dreadful  punishment  of  public  contempt,  awaited  those 
who,  either  injured  or  injuring,  failed  to  resort  to  this  mode  to 
obtain  satisfaction,  or  give  redress.  The  nobles,  at  last,  as  the 
light  of  knowledge  began  to  dawn,  perceived  the  superior  ad- 
vantages of  recurring  to  the  laws  instead  of  resorting  to  these 
public  and  solemn  combats.  A  change,  correspondent  to  the 
alteration  in  the  general  opinion,  took  place,  and  dueb  are  now 
placed  on  the  same  footing  in  Spain,  as  in  every  other  well-re- 
gulated country  in  Europe,  condemned  by  the  laws  of  God  and 
man,  forbidden  by  the  maxims  of  religion  ;  yet  still  practised 
by  the  obedience  of  all  men  to  a  falte  code  of  honour,  which  is 
unequal  in  its  principles,  and  almost  always  cruel  in  its  opera- 
tions.* 

The  ninth,  and  last  book,  b  occupied  with  details  in  all  its 
branches  of  the  royal  treasury ;  the  office  of  treasurer  and  au^ 
ditor  of  the  public  exchequer ;  of  those  who  compose  the  trea* 
sury  council.  Then  follow  the  judicial  regulations  for  the  re- 
covery of  taxes,  of  the  royal  rents,  &c.    In  continuation,  are 

•  The  ioititnlioo  of  judicial  oombili,  or  trial  bjr  battle,  was  aniveriallj  esia* 
bliihed  io  Europe  bjr  the  barbarous  oatioiit  who  establiabed  thenselTei  on  the 
rains  of  the  Roman  empire ;  (MowUsqukUf  KtprU  dea  IaIx,  t  28.  c.  14.  18. 
Gibbon,  Deeliru  and  Fail,  ftc.  vol.  vi.  e,  38.  moIc,.  84.  Robertson,  Hut,  tf 
CkarUi  V,  vol  i.  lee.  i.  naff,  322.)  and  waa  efen  transported  by  their  potterity 
into  the  kingdoms  founded  by  them  in  the  East,  during  the  crusades,  as  a|i|>eara 
by  that  ?enerable  munumeot  of  ieodal  jurisprudence,  the  Auiu  qf  Jerutaitm, 
{Gibbon,  DetHneand  FaU,  ftc.  v$L  si.  c.  68.)  «  It  has  been  slowly  abolished  by 
the  laws  and  manners  of  Europe,**  and  had  a  legal  existence  even  in  England, 
(though  not  practically  used,)  so  raotntly  as  die  year  1818,  when  it  was  formally 
supprcssed«by  act  of  Paiiiameot,  in  consequence  of  the  attempt  to  resort  to  it  in 
the  appeal  of  murder  prosecuted  in  the  case  of  Ashford  r.  Thornton,  which 
will  be  found  reported  in  1  BammU  Sf  JUUr$on*$  ReporU,  405,  and  in  which 
the  ingenuity  of  the  learned  judges  was  perplexed  to  cootri?e  the  meant  of  era- 
ding  this  sp^ie*  oftriaK  which  was  demanded  hv  tho  accniei|. 
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found,  the  tariff  of  duties  levied  by  the  kiug  on  each  article 
sold  within  the  kingdom,  the  conSscation  of  contraband,  kc.  &c. 

A  more  extensive  analysis  has  been  given  of  this  work  than 
6f  any  other,  because,  as  it  is  last  in  time,  it  is  first  in  authority. 

Th^  author,  from  whom  this  account  is  principally  taken* 
observes,  that  in  the  work  entitled,  <*  Autoi  Accordados^^ 
there  are  wanting  many  titles,  which  are  to  be  found  in  the 
Recopilacion. 

Since  the  publication  of  the  Recopilacion,  there  have  been 
issued  by  the  kings  of  Spain,  a  vast  number  of  proclamations, 
decrees,  instructions  for  governors  of  Spanish  America,  ^*  Ro^ 
cBdules^'^*  which  have  not  as  yet  been  compiled,  although  there 
was  an  order  of  the  king  in  council  to  that  effect.  The  want 
of  a  general  collection  of  thc^e  laws,  is  very  frequently  and 
seriously  deplored  by  the  Spanish  lawyers. 

From  this  short  statement  of  the  rise  and  progress  of  the 
Spanish  law,  it  will  be  seen,  that  the  antient  codes  of  Spain 
have  been,  like  that  of  almost  evefy  other  country  in  Europe* 
nearly  supplanted  by. modem  changes  and  improvements  ;  yet 
an  acquaintance  with  them  is  necessary  to  him  who  wishes  to 
understand  the  laws  of  his  country,  and  aspires  to  rise  to  the 
higher  honours  of  his  profession.  This  knowledge,  indeed, 
has  become  indispensable,  since  the  order  of  council,  passed 
the  4th  of  December,  1713,  in  reference  to  many  laws  antierior 
to  the  **  Fuero  Juzgo^**  and  which  are  found  in  that  work,  the 
PartidaSf  the  OrJenomisiUot,  the^rti  law  of  TarOf  the  new  Re^ 
copilacion,  kc.  It  provides,  that  in  the  conducting  and  deciding 
of  causes,  the  cdurts  of  justice  shall  be  governed  by  the  Reco- 
pilacion, the  ordin^pces  and  decrees,  the  laws  tf  the  Partidas, 
and  the  other  codes,  [**  Iiot  otros/iceroi,"]  notwithstanding  it  is 
said  they  have  become  obsolete  :  and  in  case  nothing  can  be 
found  on  the  subject,  in  any  of  these  codes  or  laws,  then  that 
recurrence  shall  be  had  to  the  sovereign  authortj^  to  decide 
on  them.  This  decree  was  confirmed  by  Philip  V.,  June  18th, 
1714 1  directing  the.  ancient  laws  which  had  not  b^n  repealed 
to  be  observed,  although  they*  might  have  been  generally  con- 
sidered as  void  by  non-user. 

Between  all  these  codes»  and  the  laws  of  the  Indies,  th^re 
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exists  a  g;reat  connection.  In  the  American  provinces  of  Spain, 
the  study  of  the  civil  law  is  a  part  of  their  education  at  the  uni- 
versities ;  and  by  the  laws  for  the  government  of  these  pro- 
vinces, it  is  expressly  provided,  that  where  the  Recopilacion  de 
la$  hdioM  is  wanting  in  provisions  for  any  case  that  may  arise, 
recourse  shall  be  had  to  the  laws  of  Castile  or  Spain. 

The  '*  Recopilacion  d$  las  bhdiasC*  the  collection  of  laws  of  ^R^copjlaoioa 
the  Spanish  province^,  is  very  similar  to  the  *'  Recopilacion^** 
of  which  so  much  has  been  said,  both  in  its  order  and  inate- 
rials. 

In  the  first  book  are  inserted  all  the  defiiiitions  concerning  Analysis  of  the 
points  of  ecclesiastical  law.  In  the  second,  after  speaking  of  debits  Ii^di&s. 
laws  in  general,  it  prescribes  the  order  of  government  for  the 
council  of  the  Indies,  and  the  other  superior  and  inferior  tribu- 
nals thereof.  The  third  begins  with  the  subject  of  the  royal 
domain,  and  provides  for  its  officers ;  then  treats  of  viceroys, 
presidents,  and  governors,  and  of  military  afiairs  -,  and  concludes 
with  the  title  concerning  ceremonies,  post  offices,  and  Indian 
couriers.  The  fourth  book  commences  with  the  laws  relative 
to  discoveries  by  sea  and  land  ;  treats  afterward  of  cities,  their 
population,  and  of  their  rights  and  contributions ;  of  gold  and 
silver  mines,  and  incidental  matters ;  and  concludes  with  regu- 
lations for  the  pearl  fishery,  and  the  manufiictory  of  cloth.  The 
fifth  book  treats,  principally,  of  the  boundaries  and  divisions  of 
the  different  governments ;  after  which  follow  many  miscella- 
nepus  matters,  v.  g.  that  of  the  Holy  Brotherhood-^-of  the  as* 
sembly  for  the  police  of  cattle— of  physicians  and  apothecaries— 
of  the  order  of  judicial  proceedings,  and  concludes  with  a  title 
respecting  the  domicile  of  individuals.  The  sixth  book  is  oc- 
cupied neariy  throughout  with  the  laws  respecting  Indians,  the 
commandants  placed  over  them,  kc.  The  seventh  is  taken  up 
with  criminal  jurisprudence.  The  eighth,  .with  the  laws  re- 
specting the  royal  tveasury ;  and  the  ninth  with  regulations  re- 
specting the  armada,  or  fleets,  by  means  of  which  the  commerce 
of  Spain  was  formerly  carried  on  with  the  colonies.  But  these 
regulations  are  now  obsolete. 

This  work,  it  may  be  seen  from  the  analysis  of  it,  is  ot  a 
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Tery  limited  nature,  and  seems  almost  entirely  confined  to  re- 
gnlations  respecting  the  functionaries  of  the  government  in 
those  countries  ;  leaving  the  subject  of  contracts,  the  rights  of 
persons  and  things,  Lc.  &c.  to  be  regulated  by  those  laws  which 
are  in  force  in  old  Spain  respecting  them.  The  order  in  which 
those  laws  govern,  may  be  seen  by  reference  to  this  short  his- 
tory, applying  to  them  this  concise,  but  universal  maxim,  that 
those  which  are  last  in  date  are  first  in  authority. 

The  OrdUnan*      The  ordinance  of  Bilboa  is  a  commercial  code  of  grtat 
s%  de  Bilboa.       • 

valine. 


NOTE  III. 

ON  TBE  SUBJECT  OF  PRIZE  LAW. 

In  order  to  complete  the  information  contained  in  the  former 
notes  to  these  Reports,  on  the  subject  of  prize  law,  the  editor 
has  thought  proper  to  subjoin  to  the  present  volume  the  text  of 
the  chapters  of  the  Cantolato  del  •/Ifisre,  on  that  subject,  as 
translated  by  Dr.  Robinson,  and  of  the  principal  ordinances 
regulating  the  practice  of  the  tribunals  on  the  European  conti- 
sent,  in  matters  of  prize,  which  are  found  scattered  in  different 
books,  not  always  accessible  to  the  general  reader^  The  prize 
code  of  Spain  is,  in  general,  copied  from  that  of  France ;  but 
wherever  any  considerable  differences  occur,  the  editor  has 
noted  them  in  the  margin.  The  prize  codes  of  the  new  states^ 
which  have  recently  arisen  in  Spanish  America^  and  which  are 
now  engaged  in  war  with  the  parent  country,  are  also  modelled 
upon  those  of  France  and  Spain,  as  will  be  seen  by  a  reference 
to  the  prize  ordinance  of  Buenos  Ayres,  annexed  to  the  4th 
volume  of  these  Reports.  These  pieces  will  show,  that,  ex- 
cept the  severe  rule  condemning  the  goods  of  a  friend  fi>Qnd  on 
board  the  ship  of  an  enemy,  and  the  more  relaxed  principle  of 
free  ships  free  goods,  both  of  which  have  occasionalfy  been 
l^opted  by  certain  powers,  together  with  some  other  less  inn- 
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portant  anomalies,  tbe  leading  principles  of  prize  law,  as  now 
administered,  have  been  established  and  acted  upon  by  the 
principal  maritime  states  of  the  world  from  a  very  early  period. 
As  a  further  apology  for  inserting  them  in  this  place,  the 
editor  begs  leave  to  refer  the  learned  reader  to  the  following 
observations  of  Sir  William  Grant,  in  a  question  arising  npon  a 
warranty  of  neutrality  in  a  policy  of  insurance,  alleged  to  be 
&lsified  by  a  sentence  of  a  French  court  of  admiralty  grounded 
on  the  ordinances  of  France.     **'  These  ordinances,'*  says  that 
accomplished  judge,  *^  have  been  misunderstood  ;    sometimes 
by  the  French  Courts  of  Admiralty  themselves,  and  sometimes 
by  the  courts  in  this  country.     Those  in  France  considered 
these  ordinances  as  making  the  law,  and  as  binding  on  neutrals, 
and  have,  therefore,  sometimes  declared,  id  the  same  breath, 
that  the  property  was  neutral,  and  yet  that  it  was  liable  to  con- 
demnation :  whereas,  all  that  was  meant  by  those  ordinances 
was,  to  lay  down  rules  of  decision  conformable  to  what  the 
lawyers  and  statesmen  of  the  country  understood  to  be  the  just 
principles  of  maritime  law.    When  Louis  XIV.  published  hia 
famous  ordinance  of  1681,  nobody  thought  that  he  was  under- 
taking  to  legislate  for  Europe,  merely  because  he  collected  to- 
gether, and  reduced  into  the  shape  of  an  ordinance,  the  princi* 
pies  of  the  marine  law  as  then  understood  and  received  in 
France.     I  say,  as  understood  in  France^  for  although  the  law  ^ 
of  nations  ought  to  be  the  same  in  every  country,  yet,  as  the 
tribunals  which  administer  that  law  are  wholly  independent  of 
each  other,  it  is  impossible  that  some  differences  should  not 
take  place  in  the  planner  of  interpreting  and  administering  it  in 
the   different   countries   which    acknowledge    its    authority. 
Whatever  may  have  been  since  attempted,  it  was  not,  at  the 
period  now  referred  to,  supposed  that  one  state  could  make  or 
alter  the  law  of  nations ;  but  it  was  judged  convenient  to  de- 
clare certain  principles  of  deeitiony  partly  for  the  purpose  of 
giving  a  uniform  rule  to  their  own  courts,  and  partly  for  the 
purpose  of  apprising  neutrals  what  that  rule  was.    And  it  was 
truly  observed  at  the  bar,  in  the  course  of  the  argument,  that 
U  has  been  matter  of  complaint  against  x^s,  (how  justly.is  ano* 
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tber  cQDsideratioD,)  that  we  hitve  no  code  by  which  neatrals 
may  learn  how  they  may  protect  themselves  i^gainst  capture 
and  condemnation.  No%y,  this  coOrt,  in  this  case,  seems  to  as 
to  have  well  and  properly  understood  the  effect  of  their  own 
ordinances.  They  have  not  taken  them  as  positive  laws  bind- 
ing upon  neutrals,  but  they  refer  to  them  as  establishing  Ugiti" 
mate  pruumptiofUy  from  which  they  are  warranted  to  draw  the 
conclusion  which  it  is  necessary  for  them  to  arrive  at,  before 
they  are  entitled  to  pronounce  a  sentence  of  condepmation.'* 
Marshall  an  bu.  426. 

EXTRACT  FftOM  THE  COffSOLATO  DEL  MARE. 

Chap,  cclxxiii.— Cy*  Merchant  FetseU  captured  by  an  armed 

Mp. 

Shipand  car-  Section  1. — If  an  armed  ship,  or  cruizer,  meets  with  a  mer- 
eLmfM  pro-  chant  vessel  belonging  to  an  enemy,  and  carrying  a  cai^  the 
^^^'  property  of  an  enemy,  common  sense  will  sufficiently  point  out 

what  is  to  be  done  ;  it  is,  therefore,  unnecessary  to  lay  down 
any  rules  for  such  a  case. 
Of  a  neutral      2.  If  the  Captured  vessel  is  neutral  property,*  and  the  cargo 
golbeio/^  the  property  of  enemies,  the  captor  may  compel  the  merchant 
0^*1  property,  y^gg^i  ^.^  c^rry  the  enemy's  cargo  to  a  place  of  safety,  where 
the  prize  may  be  secure  from  all  danger  of  recapture,  paying 
to  the  vessel  the  whole  freight,  which  she  would  have  earned 
at  her  delivering  port ;  and  this  freight  shall  be  ascertained  by 
the  ship's  papers,  or  in  default  of  necessary  documents,  the  oath 
of  the  master  shall  be  received  as  to  the  amount  of  the  freight. 
Rentfctingtiie      ^*  Moreover,  if  the  captor  is  in  a  place  of  safety,  where  he 
Se  prise  car^  may  be  secure  of  his  prize,  yet  is  desirous  to  have  the  cargo 
fc^&  neatral  carried  to  some  other  port,  the  neutral  vessel  is  bound  to  carry 
it  thither ;  but  for  this  service,  there  ought  to  be  a  compensa- 
tion agreed  upon  between  them ;  or,  in  default  of  any  special 
agreement,'  the  merchant  vessel  shall  receive  for  that  service 
the  ordinary  fre^t  that  any  other  vessel  would  have  earned 
&r  such  a  voyi^^  or  even  more;  and  this  is  to  be  understood 
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of  a  ship  that  has  arriFed  in  the  place  where  the  captor  may 
secure  his  prize ;  that  is  to  say,  in  the  port  of  a  friend ;  and 
going  on  an  nlterior  voyage  to  that  port,  to  which  the  captor 
wishes  her  to  carry  the  cargo  which  he  has  taken. 

4.  If  it  shall  happen  that  the  master  of  the  captured  vessel,  craimi  by  ik» 
or  any  of  the  crew,  shall  claim  any  part  of  the  cargo  as  their  crew, 
own,  they  ought  not  lo  he  helieved  on  their  simple  word ;  bat 
the  ship's  papers  qr  invoice  shall  be  inspected  ;  and  in  defect 
of  snch  papers,  the  master  and  his  mariners  shall  be  pnt  to 
their  oaths  ;  and  if,  on  their  oaths^  they  claim  the  property  as 
their  own,  the  captor  shall  restore  it  to  them ;  regard  being 
paid,  at  the  same  time,  to  the  credit  of  those  who  swear  and 
make  the  claim. 

ff.  If  the  master  of  the  captured  vessel  shall  refase  to  carry  If  the  Mntni 
the  cargo,  being  enemy's  property,  to  some  such  place  of  safe-  cuTT^the^^ 
ty,  at  the  command  of  the  captor,  the  captor  may  sink  the  vessel  ^^* 
if  he  thinks  fit,  without  control  from  any  power  or  authority 
whatever,  talking  care  to  preserve  the  lives  of  those  who  are  in 
her.    This  must  be  understood,  however,  of  a  case  where  the 
whole  cargo,  or  at  least  the  greater  part,  is  enemy's  property. 

6.  If  the  ship  should  belonff  to  the  enemy,  the  cargo  being  Of  anenem^ 
either  in  the  whole,  or  in  ^Kirt,  neutral  property  ;  somci  rea-  u^utrai  cais«». 
sonable  agreement  should  be  entered  into,  on  account  of  the 

ship  now  become  lawful  prize,  between  the  captor  and  the 
merchants  owning  the  cargo. 

7.  If  the  merchants  refuse  to  enter  into  such  an  agreement,  ifeiimi  ro«r- 
the  captor  may  send  the  vessel  home  to  the  country  whose  (oMtttrinto*a^ 


commission  he  bears  ^  and  in  that  case  the  merchants  shall  pay  ^"u!L^  carl 
the  freight,  which  they  were  to  have  paid  at  the  delivering  ^^'*  ^'^' 
port ;  and  if  any  damage  is  occasioned  by  this  proceeding,  the 
captor  is  not  bound  to  make  compensation,  because  the  mer- 
chants  had  refused  to  treat  respecting  the  ship,  after  it  had  be- 
come lawful  prize ;  and  for  this  farther  reason,  also,  that  the 
ship  is  frequently  of  more  value  than  the  ^cargo  she  carries. 

8.  If,  on  the  other  hand,  the  merchants  are  willing  to  come  Captor  rofn^ 
to  a  reasonable  agreementt  and  the  captor,  from  arrogance,  or  trT^agj^l^ineiitl 
other  wrong  motives,  refuses  to  agree,  and  forcibly  sends  the  ^^* 
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cargo  a'vray,  the  merchants  are  not  bound  to  pay  the  whole,  nor 
any  part  of  the  freight;  and,  besides,  the  captor  shall  make 
compensation  for  any  damage  he  may  occasion  to  them. 
Of  sgrcement  9-  If  the  Capture  should  be  made  in  a  place  where  the  mer- 
chants have  it  not  in  their  power  to  make  good  their  agreement, 
but  are,  nevertheless,  men  of  repute,  and  worthy  to  bci  trusted, 
the  captor  shall  not'Send  away  the  vessel  without  being  liable 
to  the  damage ;  but  if  the  merchants  are  not  men  of  known 
credit,  and  cannot  make  good  their  stipulated  payment,  he  may 
then  act  as  it  is  above  directed. 


Chap,  cclxxxvii.— (y  Cm««  of  Recapture. 

Ships  recap*  Section  l.*-If  a  ship  is  taken  by  the  enemy,  and  afterwards 
they  have  been  another  ship  of  a  friend  comes  up,  and  effects  a  recapture,  the 
^laoe  of'aecn^  vessel,  and  all  that  is  in  her,  shall  be  restored  to  the  former 
"^'  proprietors,  on  payment  of  a  reasonable  salvage  for  the  expense, 

and  trouble,  and  danger,  that  have  been  incurred ;  but  this  is 
to  be  understood  of  recaptures  efiected  within  the  seigniory  or 
territorial  seas  of  the  country,  to  which  the  captured  vessel 
belongs,  or  before  the  enemy  bad  secured  the  vessel  to  him- 
self in  a  place  of  safety. 
Shi|)s  recaptn-      2.  If  the  recapture  has  been  effected  within  the  enemy's 
fDy*a  territoiyi  territories,  or  in  a  place  where  the  enemy  was  in  entire  pos- 
^lace'of  Mo^  session  of  his  prize,  that  is,  in  a  place  of  security,  the  proprie- 
"^^'  tors  shall  not  recover,  nor  shall  the  recaptora  claim  any  sal- 

vage ;  for  they  are  entitled  to  the  whole  benefit  of  the  recap- 
ture, without  opposition  from  any  rights  of  seigniory,  or  the 
claims  of  any  person  whatever. 
Ship  deserted  3.  If  an  enemy,  having  made  a  cloture  of  a  vessel,  quits  his 
and^thr^h*  pnze  on  appearance  of  another  vessel,  either  from  fear,  or 
lp^^4"^°i^  from  any  doubt  that  he  may  entertain  of  her,  and  the  vessel,  on 
^^^  whose  account  the  captured  ship  was  abandoned,  takes  posses- 

sion of  the  vessel  that  has  been  relinquished,  and  brings  her 
into  port,  she  shall  be  restored  to  the  proprietor,  or  his  heiit, 
without  oppositioni  on  pstyment  of  a  reasonable  8alvi^»  to  be 
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fixed,  by  agreement  between  the  pnrties,  or  if  tbe  parties 
cannot  agree,  by  the  arbitration  of  creditable  persons. 

4.  If  it  should  happen  that  any  one    abandons  his  vessel  Ship  dewHed 
through  fear  of  his  enemy,  and  any  friendly  vessel  falls  in  with  throagii  fear  Jt 
tiie  ship  that  has  been  deserted,  and  brings  her  into  a  place  of  not  uSSa  into 
security,  that  is  to  say,  in  a  case  where  the  finding  vessel  has  of Uieen^Jr!^ 
not  retaken  the  ship  from  the  enemy,  and  where  the  enemy  had 
not  carried  her  into  a  place  of  security,  and  had  not  taken  her 
iVom  the  owner,  the  finders  shall  have  no  claim  to  the  vessel, 
nor  to  the  cargo  on  board,  but,  by  the  use  and  custom  of  the 
sea,  they  may  demand  a  reasonable  salvage,  to  be  settled  ei^er 
by  agreement,  or  by  reference  to  the  arbitration  of  creditable 
persons ;  for  it  is  not  fit  that  any  one  should  endeavour  to  take 
undue  advantage  of  the  misfortunes  of  another,  since  he  cannot 
foresee  what  may  happen  to  himself;  and  because,  every  one 
should  be  ready  to  submit  his  disputes,  especially  in  cases  like 
the  present,  to  the  arbitration  of  two  unexceptionable  persons. 

6.  It  is  besides  to  be  understood,  in  all  that  has  been  said,  CMMoffimid. 
that  every  thing  shall  be  done  without  fraud  ;  for  no  man  can 
tel]  what  may  be  his  own  case ;  and  it  sometimes  happens  that 
the  deceit  and  injury  which  a  person  attempts  to  practise  on 
others,  light  upon  himself :  therefore,  if  any  persons,  knowing 
that  a  ship  is  going  on  a  voyage,  where  she  must  be  exposed 
to  danger  or  alarm  from  tbe  enemy,  fit  out  a  vessel  with  a  view^ 
and  for  the  purpose  of  doing  injury  to  that  ship  or  any  other, 
in  making  salvage  at  their  expense ;  or  with  a  design  of  getting 
possession  of  the  ship  and  cargo  :  if  it  can  be  proved  against 
them,  that  they  went  out  with  any  such  intention,  such  per- 
sons shall  not  be  entitled  to  any  salvage  on  the  ship  or  cargo, 
although  the  owner  may  have  abi-ndoned  her ;  nor  even,  al- 
though she  may  have  been  taken  by  the  enemy. 

6.  If  those  who  fitted  out  the  vessel  cannot  establish,  in   FarOerragit* 
proof,  that  they  did  not  arm  with  any  of  the  before-mentioned  !f,^|[Sf^ 
intentions  ;  or  if  it  should  be  proved  against  them,  that  they 
armed  for  the  purpose  of  doing  injury  to  any  one,  or  generally 
to  all,  whom  they  might  meet,  in  the  form  and  manner  of  ene- 
mies  ;  in  such  a  case,  whether  th^  bring  in  a  vessel,  with  or 
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without  a  cargo-«-*whether  it  shall  be  retakeir  from  the  ene- 
my, or  merely  found  by  them,  they  shall  take  no  benefit  from 
it,  but  the  whole  shall  be  restored  to  the  former  proprietors  ; 
and  moreorer,  such  persons,  so  arming,  shall  be  delivered  over 
to  justice,  to  be  treated  as  robbers  and  pirates,  if  the  fact  can 
be  established  in  proof. 
Continued.         '^*  ^^  ^^^7  *^®  ^^^  convicted  of  such  an  intention,  having 
either  retaken  or  found  a  vessel  in  any  of  the  situations  above- 
mentioned,  they  shall  be  entitled  to  their  full  right  and  benefit^ 
according  to  tlie  preceding  regulations.    But  if  the  matter  shall 
remain  in  doubt,  or  if  it  shall  rest  with  them  to  disprove  the 
charge,  neither  they,  nor  any  that  were  with  them,  nor  any 
that  are  interested  in  the  event,  shall  be  received  to  give  evi- 
dence in  thieir  favour ;  nor  shall  any  person  of  a  covetous  dis- 
position, nor  any  one  who  may  be  suspected  of  being^biassed 
by  money,  be  a  witness  for  them. 
i»hip8  Yoiante-      .^-  If  ^^  enemy  shall  have  made  a  capture  of  a  vessel  or 
&7tlie^6ffij.  cargo,  and  shall  afterwards  abandon  it,  voluntarily,  and  not  from 
any  fear  or  apprehension  of  any  vessel  coming  upon  him ;  and 
if  any  persons  shall  find  the  vessel  or  cargo  that  has  been  vo- 
luntarily abandoned,  and  bring  it  to  a  place  of  security,  the 
property  shall  not  be  acquired  to  them,  if  any  owner  can  be 
found ;  but  they  shall  receive  a  reasonable  salvage,  to  be  fixed* 
at  the  discretion  of  reputable  persons  of  the  place,  to  which  the 
ship  or  goods  shall  be  carried. 
No  owner  ap-      ^*  If,  after  the  expiration  of  a  reasonable  time,  no  owner 
peuins*  comes  forward,  the  finders  shall  receive  for  their  salvage  one 

half  of  the  proceeds,  and  the  other  half  shall  be  applied  in  the 
manner  that  has  been  expressed  and  declared  in  a  preceding 
chapter.* 

•  In  chnpter  249.  (he  same  proportion  of  a  moieiy  it  g;ifen  to  Uie  finder  of  goods 
found  floating  in  port,  ftc  after  the  expiration  of  a  year  and  a  day,  if  no  ovrner  ap- 
pears to  claim.  The  otlier  moiety  was  to  be  divided  into  tiro  parts,  of  which  the 
Lord  of  the  Jarisdiction  was  to  retam  one ;  and  to  apply  the  other  fsjnovtpMr- 
potst,  for  the  soal  of  the  proprietor—"  JU  kora  ia  giwMia  debba  dmrt  a  qaUio  ekt 
trmaia  TAewril,  U  mtUi  ptr  sue  bmraggiOf  ei  dtlU  wutk  ek$fimanerit,  iebba/kf 
ta  giusHUa  due  parti  f  €t  pud  ptgUarm  hd  mm  /oris,  t<  f  otfrs  eks  rimtmtf  MUlm 
diMnijper  amor  lb' llw,  iim  a /m>moi,  j»r  r  Mtffit  dt  fiM^ 
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10.  If  the  eoemy,  beiDg  in  possession  of  any  ship  or  cargo,  AbnndonneDt 
riiall  not  haFe  deserted  it  volantarily,  bat  shall  have  been  ^yj^,^^*jgj' 
obliged  to  abandon  it  by  storm  or  tempest,  or  on  account  of 

poy  ship  or  vessel  by  whom  he  may  have  been  alarmed,  the 
same  rule  shall  be  observed  as  if  the  enemy  had  quitted  the 
same  volantarily,  and  of  his  own  accord. 

11.  If  the  enemy,  afler  a  capture,  comes  to  any  place  where  captared  pro- 
be  takes  a  ransom  for  his  prize,  if  the  proprietors  wish  to  have  JJJ*^  nnaom- 
their  vessel  or  cargo  again,  he  or  they,  who  have  ransomed 

her,  are  bound  to  deliver  her  up  to  the  original  owners,  on 
payment  of  the  debt  and  chaises,  and  some.further  allowance 
besides,  if  they  choose  to  accept  it. 

12.  If  an  enemy,  on  capture  of  a  ship  or  cargo,  shall  make  a  ArUtofotp- 
gift  of  it ;  such  a  donation  or  gift  shall  not  be  valid  on  any  ac-  {S^^i^S^'lJJI 
count ;  except  that  if  a  gift  is  made  of  the  ship  or  cargo,  to  '*^* 

those  to  whom  it  belonged,  such  donation  shall  be  valid.  But 
if  the  captor  bargains  with  the  master  in  these  words, 
"  We  are  willing  to  give  you  your  ship  for  nothing,  but 
must  have  a  ransom  for  the  cargo,"  such  a  donation  shall 
not  be  good ;  because,  in  the  case  of  which  we  are  now 
speaking,  the  enemy  had  not  carried  it  to  a  place  of  security 
so  as  to  say,  that  he  might  not  lose  it ;  notwithstanding  that  he 
might  so  far  have  obtained  power  over  his  prize,  as  to  be  able 
to  bum  or  sink  it ;  though,  in  such  case,  it  would  be  totally  lost 
both  to  him  and  to  the  owner ;  it  is  to  be  understood,  therefore, 
that  if  the  cargo  is  ransomed,  the  master  to  whom  his  ship  has 
been  so  given,  is  bound  to  contribute  to  the  ransom  paid  for  the 
cargo  according  to  the  value  of  the  ship ;  and  the  same  rule 
shall  be  observed,  e  contra  also,  and  applied  equally  to  the  ran- 
som of  ship  or  cargo. 

13.  If  the  captor  shall  have  taken  the  prize  to  a  place  of  Gift,  or  tale  of 
security  ;  that  is,  if  it  shall  have  been  carried  out  of  the  seas  of  p]mo^*  •Sca- 
the enemy,  where  a  recapture  might  be  effected  ;  if  when  the  ^^^* 
captor  shall  have  it  in  safe  possession,  and  in  his  own  power, 

he  shall  make  a  donation,  or  sale  of  the  ship  or  cargo,  such  a 
donation  or  sale  shall  be  valid,  without  exception,  from  any 
quarter ;  unless  he,  to  whom  the  donation  was  made,  should 
have  accepted  it  with  an  intention  of  doing  a  kindness  to  tha 
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owner,  and  for  bis  benefit ;  in  that  case,  be  may  restore  it  if  be 
pleases  ;  but  otberwise,  be  is  not  compellable  by  any  person, 
nor  on  any  accoant. 
CMe§dt(rmd       14.  If,  bowever,  be,  to  whom  tbe  property  belonged,  can 
show  that  there  has  been  any  fraud  in  the  business,  the 
donation  shall  not,  on  any  account,  avail ;  but  be,  to  whom  it 
was  made,  ought  to  be  seized  by  the  lord  of  the  country,  and 
punished,  in  goods,  and  in  person,  according  to  tbe  circumstances 
of  the  case  ;  and  the  ship  or  cargo  shall  be  restored  to  the  for- 
mer owner. 
S»'o«a«P*«^«      ,16.  If  the  ship  or  cargo  shall  have  been  soZJ  by  the  enemy 
pioof  ofsale,     to  any  one,  the  sale  shall  be  valid,  provided  that  he,  who  has 
purchased,  can  show  that  the  sale  was  made  to  him  by  the  ene- 
my in  a  place  of  security,  that  is,  where  the  enemy  held  the 
goods  in  question,  in  8uo  dominio ;  and  in  case  any  one,  whe 
pretends  to  have  acquired  the  ship  or  cargo  by  a  just  title, 
cannot  prove  the  asserted  sale,  it  shall  not  be  valid  ;  and  if  the 
former  owner  appears,  and  can  make  proof  of  his  property,  it 
shall  be  restored  to  him.    The  evidence  of  these  disputed 
daims  shall  be  discussed  before  two  reputable  persons  of  the 
country  where  the  dispute  arises,  and  without  fraud ;  and  if 
apy  fraud  is  discovered,  the  party  against  whom  tbe  fraud  is 
proved,  shall  be  bound  to  pay  to  the  other  party,  costs,  dama- 
ges, and  interest ;   and  besides,  the  party  consenting  to  tbe 
fraud  shall  be  delivered  over  to  the  justice  of  the  country. 
Sred%"SSB       *^*  ^^  ^^®  master,  or  person  acting  for  bim,  recovers  the 
iMster  refttor-  ghjp  or  cargo  by  any  means,  he  is  bound  to  make  restitution  ta* 
the  proprietors,  according  to  their  several  proportions,  on  pay- 
ment of  the  expenses  pro  rata. 
Bedemptionby       17.  If  the  master  shall  redeem  any  part  of  the  cargo,  or 

the    muler,  ,  . ,     .  <.    i  .  /.  .  • 

with  the  con-  make  any  agreement  with  the  consent  of  the  major  part  of  his 

prietora,orthe  Copartners,  by  whicb  he  shall  regain  the,  ship  or  cai^,  he 

m^orpart      ^^^  compel  them  to  contribute,  by  course  of  justice,  because 

they  are  as  much  under  an  obligation  to  bim,  as  if  they  had 

agreed  to  take  part  in  building  or  purchasing  a  new  ship, 

WHhoQt  their       18.  But  if  the  master  makes  any  agreement,  wtihotU  the  eon^ 

sent  of  his  partners,  or  the  major  ptrt  of  them,  they  are  not 


content. 
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bound  to  any  thing,  UDless  they  like  it ;  nor  is  the  matter  an- 
swerable to  them  for  the  rights  and  interests  which  they  had 
in  the  ship  at  the  time  of  capture  ;  saving  for  any  previous  ac- 
counts which  might  be  still  remaining  unsettled,  respecting 
their  shares  in  the  ship  or  cargo  at  the  time  it  was  taken  by  the 
enemy. 

19.  If  the  original  proprietors  are  disposed  to  resume  their  lUstunptionbj 
shares,  and  the  master  makes  any  opposition,  the  justice  of  the 

country  may  compel  him  to  acquiesce ;  for  there  can  be  no 
ground  of  reasonable  resistance  on  his  part,  if  they  are  willing 
to  pay  their  proportion  of  the  expense  ;  and  it  would  be  mani- 
festly unjust  that  any  one  should  dispossess  the  rest  pf  their 
property. 

20.  But  if  the  master,  or  any  one  for  him,  redeems  his  ship  or  In  csm  of  tfacii 
cargo,  after  the  enemy  has  gained  a  just  title  in  it,  and  those  who 

were  part  owners  refuse  to  pay,  as  before  specified,  the  master, 
or  his  agent,  ought  to  repeat  his  demand  upon  them  sereral 
times,  and  call  upon  them  to  pay  their  share  ;  and  if  they  still 
refuse,  it  shall  be  put  up  to  auction,  with  permission  of  the  go- 
yemment,  and  be  disposed  of  to  the  best  bidder. 

21.  If  the  ship  or  cargo  shall  be  sold  for  more,  after  such  re-  CaMofsarplas 
fusal,  than  the  ransom  paid,  the  surplus  shall  be  paid  to  the  *'^"*^^>'^ 
owners,  according  to  their  shares,  if  the  master  chooses  it ; 
otherwise,  he  is  not  obliged.    And  the  master  shall  have  the 
privilege  of  retaining  the.  goods  in  question  at  the  price  that 

others  are  willing  to  give  for  them. 

22.  If  the  sale  shall  not  produce  90  much  as  the  ransom  ;  if  cue  of  defi- 
the  master  made  the  ransom  without  the  consent  of  his  part-  ^'^^^ 
ners,  they  ve  not  bound  for  the  deficiency,  unless  they  choose 

it ;  and  therefore  it  is  reasonable  that  the  master,  or  his  agent, 
should  have  the  privilege  of  retaining,  at  the  price  that  any 
other  person  would  give,  as  the  deficiency  would  fall  upon 
him ;  saving,  however,  that  if  any  of  the  partners  are  incline^ 
to  resume  their  shares,  they  are  bound  to  make  good  the  de- 
ficiency to  him  pro  raUu  All  the  reasonings,  and  ca^es,  and 
conditions  above-mentioned,  shall  be  taken  under  the  supposi- 
tion that  the  enemy  had  carried  the  prize  into  a  place  of  secu- 
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ritj ;  and  that  the  Fansom  or  sale  had  been  made  fairlj,  and 
without  fraod. 

Postscript. — ^It  may  not  be  improper  to  fkdd,  as  an  obsenra* 
fion  pointing  oat  the  chasm  between  the  regulatioEis  of  this 
ancient  code,  and  the  prize  ordonnances  of  particular  countries'^ 
and  the  provisions  made  in  public  treaties,  in  later  times,  on  the. 
subject  of  prize  ;  that  neither  the  laws  of  Oltrtm^  nor  the  or- 
donnances of  WUhuyr  Dor  the  Guidon  y  nor  the  ordonnances  of 
the  Hans^  Tottm«,  contain  any  regulations  respecting  the  gene- 
ral Law  of  Prize;  scarcely  mentioning  the  subject,  except  in- 
cidentally, amongst  the  accidents  to  which  merchant  vesselt 
are  liable.    There  are,  in  the  Black  Book  of  the  Admiralty,  a 
few,  and  but  a  few,  articles  respecting  it.     In  the  ordonnances 
of  BarceZona,  of  1340,  there  are  also  a  few  articles,  but  rela- 
ting rather  to  the  division  of  interest  between  the  captors,  tha» 
to  the  general  subject. 

EXTRACTS  FROU  THE  CODE  DES  PRISES. 

Artichi  reloHfs  aux  Prises^  ExiraiU  de  VOrdonnance  de  CharU$ 
VI.  iur  lefaict  de  VMmiravlU.    Du  7  Decemhre,  1400/ 

Jansdiction  of      ARTICLE  III. — Se  aucuu  de  quelque  estat  qu'il  soit,  mettoit 
M^to^ptaret  >U8  aucun  Nauire  i  ses  propres  despens  pour  porter  guerre  i 
o^r^mattera  ^^  ennemis,  ce  sera  par  le  cong^  et  consentement  de  nostredit 
aritiDg  at  sea.  admiral  ou  son  lieutenant,  lequel  a  ou  aura  au  droict  de  son  dit 
cffict  la  cognoissance,  iuridiction,  correction  et  punition  de  tons 
les  faits  de  ladite  mer  et  des  dependances,  criminellement  et 
ciuillement,  &c. 
Proceedings         Art.  IV. — De  toutes  les  prinses  qui  d'oresnauant  se  feront 
mirei!  ?r  bts  sur  la  mer,  par  quelques  gens  que  ce  soyent,  tenant  nostre 
nauen 'of  '"  P^rtie,  ou  souz  ombre  et  couleur  de  nos  guerres,  leurs  prison- 
prixe.  Qjerg  ^Q  sefont  amenez  ou  apportez  ^  terre  deuers  nostre  admi- 

ral, otinm  lievtenant^  lequel  tantost  et  incontinent  les  examinera 
auant  que  nulle  chose  se  descende,  pour  s^auotr^le  pays  dont 
ils  sont,  et  a  qui  appartiennent  les  biens  s'aucuns  biens  y  auoit, 
pour  garder  iustice,  et  fiure  restituer  ceux  qui  sans  cause  au- 
Toyent  est^  dommagez,  si  le  cas  estoit  trouu^  tel. 
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Art.  VI.— Qjie  d'oremanant,  s'aacone  telle  prime  «e  fait,  ..J^"^^^ 

ledit  adoural  ou  bod  lieatenant  s'informera  deuement  et  le  plus  enonj^s   pro- 

p€fiy» 
▼eritablement  que  faire  se  poarra,  aax  preneurs  et  I  cbactin  i. 

part  de  la  maniere  de  la  priose,  du  pays  ou  coste  ou  elle  aura 

est^  fidte ;  verra  et  fera  veoir  lea  marchandises  et  les  nefs  par 

lea  gens  cogooissans  a  ce.    E\  par  bonne  et  meure  d^ib^ration 

regardera  par  la  conscience    ou  contention,  les  depositions 

d'iceox  preneurs  ainsi  fidte  en  secret,  ou  par  la  veue  desdites 

prinseSy  $*%l  y  a  vraye  appartnee  qu*eUe$  Juiuent  de  noi  enmtnis^ 

auqael  cas  iceDes  seront  d^liur^es  aux  preneurs,  en  prenant 

leurs  noms  pour  en  auoir  recouure  sur  eux,  s'aucune  poursuite 

•n  estoit  faite,  aoec  inuentaire  des  biens.    Et  s*il  y  a  mieux  et 

plus  ^uidente  pr^umptioD  par  aucuns  des  moyens  dessusdits, 

qu*il  y  eust  quelque  faut^,  et  que  lesdites  prinses  fnssent  des 

coAtr^es  de  nostre  royaume,  ou  des  pays  de  nos  alliez,  icellea 

prinsea  en  ce  caa  seront  par  nostredit  admiral  noises  en  seure 

garde,  aux  despens  de  la  chose,  ou  desdits  preneurs,  si  le  caa 

le  requiert,  ju8<|ue8'i  temps  competent,  dedans  lequel  sera 

fiut  diligence  d'en  s9auoir  la  rMti.    Et  si  lesdits  preneurs  es* 

toient  gens  soloables,  et  qu*anec  ce  ils  baillassent  bonne  et 

•eure  caution  desdites  prinses,  icelles  deuement  appr^i^es  et 

inuentori^es,  se  pourront  bailler  k  iceux  preneurs,  s'il  n'y  a 

trop  grande  suspection. 

Art.  VlI.-^Et  si  aucuns  desdicts  preneurs  en  leur  yoyaire  Miicoodoct  of 

...  '^  ^^     captors  to  be 

en  especial  auoient  commis  faute  telle  qu'ils  fussent  attaints  panwhediotho 
d*ateoir  enfrond^  aucuns  NauireSi  ou  noyez  les  corps  des  pri- 
sonniers  ou  iceux  prispnniers  descendus  a  terre  en  aucune 
loingtaine  coste,  pour  c^er  le  larrecin  et  meffaict,  youlons  que 
aans  quelque  d^ay,  faueur  ou  deport,  nostreclit  admirafen  face 
fiure  punition  et  iustice  selon  le  cas. 
Art.  VUl. — ^Lesdits  preneurs  empeschans  aucuns  marchands,  CompemUoo 

for      dunsco 
Nandre  on  marehandue  sans  cause  raisonnable,  ou  qu'ils  ne  done,  Ac. 

soyent  nos  aduersaires,  nostredit  admiral  fera  deuement  resti- 

tuer  le  dommage,  et  ne  permettra  plus  Tvsage  qu'ontiLce 

contre  raison  tenue,  iceux  preneurs,  en  quoy  ils  ont  faict  et 

donn^  de  grands  dommages  k  aucuns  de  nos  alliez  par  feinte, 

ou  fiiusse  conleur  qu'ils  mettoyent  de  non  cognoistre  s'ih  es- 
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tojeDt  D08  aduersaires,  oa  dod,  qui  est  chose  bien  danmablef 
coDtre  raison  et  iastice,  que  hoinme  soabs  telle  coolear  deust 
porter  dommage^  ou  deatourbier. 
Capiora  viola.      Art.  IX.— -Pour  ce  qu'il  est  voir  et  publiqae  renomm^,  qae 

ting  ancieot  u-  ^  ,  r        i  » n 

sage  and  or*  quand  aucuoe  prinse  est  maiDtenaQt  faicte  sur  dos  ennemis,  !es 

qoiuiaiiceftSC. 

prenears  sent  si  accoustamez  de  faire  et  vser  de  leurs  volontes 

et  ^  lear  profit,  quails  ne  gardent  en  rien  VvMge  que  Ton  diet 

ancienDement  en  ce  estre  ordoon^  :  mats  sans  traict^  de  justice 

sounent  inob^dlens,  pillent  et  rompent  coffres,  et  prennent  ce 

qu*ik  peaaent*    En  quoi  nostredit  admiral  et  lea  seigneurs  et 

gens  d'autre  estat  qui  ont  mis  sus  les  Nauires  k  grands  despens, 

sent  excessiuement  fraudez,  et  si  aduient  par  faute  de  iustice 

souuent  de  grandes  questions,  nojses  entre  les  preneurs,  qui 

sans  craincte,  et  par  cy-deuant  cbacun  de  sa  volont^  sans  en 

estre  punis  en  ont  ainsi  ts^. 

Stich    ancient      AnT.  X.-*Et  quaod  aucune  prinse  estoit  trounee  apportenir 

be^^ired.      a  DOS  subiects  et  estoit  par  justice  restitute,  on  ne  pouuoit 

troduer  les  biens,  ne  s^auoir  qui  les  auoit  euz,  nous  auons  or- 

donn^  que  d'oresnauant  Vv9c^e  ancten  sera  en  ceste  partie  es-  * 

troittement  gard^  sans  enfraindre  :  c'est  a  s^aooiry  que  s'il  y  a 

aucun  qui  rompe  coffre,  balle  ou  pippe,  ou  autre  marchandise 

que  nostredit  admiral  ne  soit  pr^ent  en  sa  personne  pour  luy» 

il  forfera  sa  part  du  butin  et  si  sera  par  iceluy  admiral  puny 

selon  le  mefiaict 

bath    to    be      Art.  XI.— Si  nostredit  admiral,  on  aocuns  de  ses  lieutenans, 

sen^oQ^^^g  n'estoient  en  personne  aux  entreprises  qui  se  feront  sur  ladite 

ra»d^c?adacty  mer  pour  tenir  ordre  a  iustice  entre  ceux  de  ladite  entreprise, 

^'  les  maistres,  chefi»,  capitaines  ou  patrons,  auant  leur  partement, 

feront  serment,  ainsi  que  dessus  est  dit,  qu'a  leur  pouuoir  ils 

defifendront  nos  subiects  sans  leur  porter  dommage.      Et  toutes 

les  prinses  qu'ils  feront,  les  ameneront  a  terre,  et  en  donneront 

cognoissance  certaine  liudit  admiral  et  luy  d^liqreront  ceux  qui 

pour  le  voyage  auront  commis  quelque  meffiuct  centre  nosditea 

ordonnances,  ou  autrement 

Sale  and  dis-      Art.  XIL— De  toutes  les  prinses  qui  se  feront  par  ladite 

priM^roods,  to  ^^^9  ^^^  vendus  butins  et  di^partemens  en  seront  fidcts  deuant 

der?  Uie^AX  ^0^^^^^  admiral,  ou  son  lieutenant,  qui  fera  retenir  par-deoevs 

micalty. 
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lay,  d'icejix  bienfl,  ject  et  cbmpte,  pour  y  aaoir  recours,  poar 
ceax  qui  en  aaront  besoin,  et  pouaoir  cogDoistre  le  fait  et  eatat 
d'icelles  prinses. 
Akt.  XVIII. — A  ce  que  ledit  admiral  dit  aaoir  droict  sar  les     Rish<«   Md 

^  perqiuniet    of 

prisonniers  prina  sar  la  mer,  et  par  ladite  nier,  lesqaeb  droicts  ue  adminii 
lear  adaiendroat  soauent,  qa^en  demeurera  la  part  moindrey 
ceox  qai  les  aaroat  prios ;  d'oresDanaat  nostredit  admiral  ne  sie 
pourra  ayder  de  chof e  qai  en  ait  est^  vs^,  mais  d^laroos  que 
sar  lesdits  prisonniers  il  ne  poorra  demander  qae  son  Dixiesme, 
aaec  le  droict  de  son  sauf-condoict,  ny  aaoir  la  garde  d'iceax^ 
sinon  en  tant  que  monteroit  le  fidct  et  portion  de  son  Dixiesme, 
i'il  n'estoit  prisonnier  de  si  grand  prix  et  les  prenears  de  si  , 
petite  essence,  qa^il  ne  fiist  pas  bon  les  laisser  en  lears  mains. 
Excepts  que  si  aacon,  sans  cong^  oo  consentement  dudit  admi* 
ral  oa  personne  de  par  lay,  mettoit  quelqoes  prisonniers  k  Br 
nance,  il  (par  priailege  de  son  office)  poarra  prendre  lesdits  pri- 
sonniers en  sa  main,  en  payant  ladite  finance  ;  et  sar  le  prix 
rabatu  son  droict  de  Dixiesme. 

ArtieUt  EsUraiUt^  de  VEdit.  eoneemOnt  la  Jurisdietian  de  Admi' 
renUi  de  France.    Du  moi$  de  Mars^  1584. 

Article  XXIV..— Si  une  Nef  estrangere  vent  entrer  en  an  JJ2?J"**f^^J 

portoabaFre  de  nostredit  Royaame,  faire  ne  le  peat,  sans  nisv  thipf  .o- 

i?  »  r       »  laiiis  into  port 

Paoctorit^  et  cong6  de  nostredit  Admiral  oa  de  ses  Comniis,  si 

par  fortune  on  tourmente  de  mer  n*y  estoit  entrte  par  force  ; 

et  qa'aacan  Pilote  ne  Tameine,  et  la  poisse  guider  ne  condaire 

audit  harre  sans  demander  cong6  a  nostre  dit  Admiral.    Et 

d'adyantage  incontinent  lis  seront  tenus  venir  vers  nostredit 

Admiral,  ou  son  dit  Lieutenant  audit  lieu,  pour  faire  entendre 

le  lieu  dont  ils  viennent.    Et  aussi  i  ce  que  nostredit  Admiral 

ou  son  dit  Lieutenant  les  puisse  interroger  de  ce  qu'ils  auro- 

yent  yen  en  lear  voyage,  pour  nous  en  avertir  si  besoing 

estoit. 

Art.  XXXIII.*— De  toutes  les  Prinses  qui  jBe  feront  en  mer,     PHim,  with 

soit  par  nos  subjets,  ou  autres  temata  nostre  party,  et  tant  soubs  the    cuf^nrf^ 

ombre  et  couleuf  de  la  guerre  qa'autirement,  lies  Prisonniers  brooght  uibre 
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•dia    Adm'rai,  OQ  poar  le  moios  deux  oa  trois  des  plus  apparents  d'icem  feronC 

for  the  purpose  *^  "^  *^  «•       a     •     ■ 

of  proceeding  amenez  a  terre,  devers  Qostredit  Admiral,  ou  son  Vis-admiral, 

to  adjacUcft-  ^  .  ^        ,  _  . 

tiou  OU  Lieutenaut,  pour,  au  plustost  que  fuire  se  poura,  estre  par 

lui  examinez  et  ouys,  arant  qu^aucune  chose  des  dits  Prises 

soit  descendue  ;  afin  de  savoir  le  pays  dela  ou  ils  serout,  a  qui 

appartienneot  les  navires  et  biens  d'iceux,  pour,  si  la  prioae  se 

trouve  avoir  est^  bien  faite,  telle  la  declarer,  si  non,  et  ou  il  se 

trouveroit  mal  faite,  la  restituer  a  qui  elle  appartiendra ;  en 

enjoigaant  par  ces  dites  presentes  audit  Admiral,  Vis-admiral, 

ou  Lieuteoaot  aiosi  le  faire.    Ct  sur  ce  fkire  et  ddmiuistrer 

boDue  et  briefue  justice  et  expedition. 

Acu  of  vio-      Art.  XXXV. — Si  aucuDs  si  trou?ent  avoir  commis  &ute  en 

demeanour  to  leur  vojage,  soit  d^avoir  mis  a  fonds  ancun  Nayires,  ou  robb^ 

tiw^Admiral/  ^^^  biens  d'iceux,  ou  noj^  les  corps  des  Marcbands,  Maistres, 

Conducteurs,  et  autres  Personnes  desdits  navires«  ou  iceux 

descendus  a  terre  en  aucun  loingtaine  coste,  pour  celer  le  lar- 

cin  et  malfait,  ou  bien  quand  il  adviendroit  comme  il  a  fait  quel- 

ques  fois,  qu'aucuns  d*eux  se  trouvaos  les  plus  forts,  viendront 

a  rancouner  a  ai^nt  les  navires  de  nos  subjets,  ou  d*aucuns  noa 

Amis  et  Alliez :  Voulons  que  sans  quelque  delay,  faveur  oa 

deport,  ledit  Admiral  en  face  ou  face  faire  justice  et  puoition, 

telle  que  ce  soit  exemples  a  tons  autres,  deues  informations  det 

cas  preallablement  faites,  et  scilon  qu^il  sera  cjr-apres  ordonn^. 

Ilieiunerab-      Art.  XXXVii. — Et  pour  CO  que  sonventes  fois  quand  one 

^iliiodcr,°&c.    Prise  estoit  faite  sur  nos  Enoemis,  les  Preneurs  estoyent  si  cou« 

ware^twtjmiri  stumiers  de  user  de*  leur  volontez  poor  leur  profit,  ^u'ils  ne 

imiuttob^  gardoyent  Vusagc  ioujoun  et  de  UmU  aneienneU  sur  ce  ordono6 

iSSa^ic  ^^'  ^^  ohserv^,  mais  sans  crainte  de  Justice,  comme  innobediens  et 

pilleurs,  eux  estans  encores  sur  mer  rompent  les  cofii*es,  balles, 

boqjettes,  malles,  tonneaux  et  autres  vaisseaux,  pour  prendre 

et  piller  ce  qu'ils  peuvent  des  biens  de  la  prise,  en  quoy  ceux 

qui  ont  equippe  et  mU  $ur  lee  naviret  a  grot  despene  eont  grande* 

ment  foullez^  dont  advient  souvent  de  graudes  poises  d^bats  et 

contentious.    Nous    prohibons    et    defifendons   a  tous  Cbeft, 

•  Maistres,  centre  Maitres,  Patrons,  Qjoarteniers,    Soldats^et 

Coropagnons,  de  ne  faire  aucune  ouverture  des  coffres,  Billes, 

&c.  ny  autres  vaisseaux  de  quelques  Prises  quUls  ftcent,  uj 

aucunes  choses  desdits  Prises  receler,  transporter,  vendre,  ny 
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eichaiiger»  on  tntreipent  alliener,  aini  ajent  a  representer  le 
Coat  desdites  Prises,  ensemble  les  Personnes  condoisans  le 
nayire  aadit  Admiral,  oa  Vice-Admiral,  le  plustost  que  £iire  se 
pourra,  pour  eo  estre  fait  et  dispose  seloa  qa*il  appartieDdra, 
et  comme  cootiennent  nos  presentes  ordoonaoces,  et  ce  sur 
peine  de  confiscation  de  corps  et  des  biens. 

Art.  XXXVllI.— Qjoand  one  Prinse  faite  et  amende  a  terre,  Cootinncd. 
est  trouT^e  appartenir  k  nos  snbjets,  Amis  et  Alliez,  et  il  est 
ordonne  qu^elle  sera  restitute.  Ton  ne  peat  tronver  les  biens, 
Dj  satoir  qui  les  a  enz,  de  sorte  qne  les  paqtres  Marchands,  ii 
qui  elle  est  adjug^  ne  scayent  a  qui  aroir  recoars.  Noos  avons 
ordonn^,  qne  d'oiesnarant  si  aacnn  rompt  cofires,  balles, 
pippes^  et  aatres  Marchandises^  qae  nostredit  Admiral  n*j  soit 
present,  on  personne  pour  lui  et  par  son  commandement,  il 
perdra  sa  part  du  butin,  et  sera  puni  par  nostredit  Admiral  oa 
sonUeatenant,  corporellement  selon  le  mefiait,  eosorta  que 
toos  les  autres  7  prendront  exemple. 

Art.  XXXIX.— Pour  ce  anssi   que  Plusieurs  Bourgeois,  Dittribvtioa  of 
Proprietaires  et  AvictuaiUeurs  des  NaTires  nos  subjets,  nous  betwten^^La 
ont  cy-devant  fait  remonstrer,  que  ja^oit  ce  qu'ils  facent  &ire  yl^tomfiers 
les  dits  navires,  et  icelles  equipent,  et  founissent  d*artillerie  et  *^  Manoen. 
autres  munitions  de  guerre  et  de  Tivres,  poor  greyer  et  ofiencer 
nos  Ennemis  et  Adversaires,  le  tout  a  grand  frais  et  despens, 
neantmoins  ne  leur  est  bailie  que  la  Huictiesme  pour  leur  por- 
tions de  butins  qui  sont  gaignez  sur  nosdits  Ennemis  et  Adver* 
saires,  qui  n'est  chose  suffisante,  eu  esgard  aux  grands  frais 
mises  et  despences  qui  leur  convient  iaire,  I  ibire  faire  lesdita 
nayires^  et  icelles  equiper,  munir  et  ayictuailler,  qui  est  cause 
que  lesdits  Bodrgeois,  Proprietaires  et  ayictuaiUeurs,  ne  pea« 
▼ent  mettre  sus,  et  nos  seryir  de  grands  et  puissans  nayireSi 
ainsi  qu*ils  pourrojent  Aire,  si  desdits  butins  raisonable  etcom- 
petente  portion  leur  estoit  distribute.    Nous  ^  ce  qui  d'oresna- 
Tant  ih  ajent  |Aui  grande  occasioh  et  youloir  de  faire  faire  et 
entretenir  bons,  grands,  forts,  et  puissans  yaisseauz,  dont  puis- 
Niions  estre  seryis  ef  B^coums  ^n  nos  guerres  centre  nos  diti 
Cnneiius  et  Adyersaires,  et  iceux  amplement  equiper,  munir, 
et  gamir  de  toutes  chose  reqoises  pour  la  guerrOi  Ayons  or- 
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donn^  et  ordonnoBB  qu'iceaz  Boai^oii  et  totres  ausqueb  ap- 
partierdroDt  aucuiis  navires^  apr^  le  dizeime  de  nostredit  Ad- 
miral pris  et  dedoit  sur  la  totalitd  de  la  PrUe  et  batin^  qai 
feront  lesdits  Na¥ire8,'aQront  et  prendroot  la  quarte  partie  da 
sorplua  d'icellea  Prises  et  botin,  soit  de  maTchaDdlseSy  priun* 
nier$^  raocoDfl,  et  quelques  que  aoient  les  dits  Prises  et  butio, 
sans  aucaoe  chose  en  resenrer  d'j  excepter ;  et  de  trois  quarts 
restaos,  les  Ayictaaillears  en  auront  qaart  et  demi,  et  les  Mari« 
ners,  et  aatres  Compagnons  de  gaerre  autre  quart  et  demy,  poor 
le  partir  entre  eux  en  la  maoiere  accoastum^. 
^  Pirinfl  to  be      Art.  XLIII.— Pour  obrier  k  tout  desordre  et  confosion,  et  a 

brought  to  the 

Port     from     ce  qvpk  cfaacuD  SOD  droit  soit  eard^,  touIods  et  ordonnons,  que 

which  Uie  cap-  ,  .  .  ^ 

toriDr  VeMel  les  maistres,  contremaistres,  GoTeroears,  et  autres  ayans 
charge  des  nayires  ameinnent  les  persoones,  Nayires,  Vais- 
seaax,  marchandlses  et  autres  biens  qu*ils  prendroot  a  leur 
Toiage,  au  metme  Port  et  Havre^  dont  il$  $eroni  partit  pour  faire 
le  dit  voyage,  ou  au  lieu  de  leur  reste,  sur  peine  de  perdre 
tout^e  droit,  qu'ils  auront  en  la  dite  Prise  et  butin,  etd'ameode 
arbitraire ;  le  tout  i  appliquer  audit  Admiral,  i  la  charge  et 
jurisdiction  du  quel  sera  le  dit  Port  dont  ils  seront  partis,  et 
outre  de  punition  corporelle,  sinoa  que  par  force  d'Ennemis, 
ou  par  tempeste  ils  feuiuent  contraints  eux  sauver  en  autre 
Port ;  esquels  cas  seront  tenus  estans  arrives  esdits  autres  ports 
et  Havres,  advertir  lesdits  officiers  de  la  dite  Admirault^,  pour 
estre  presens.i  Pinyentaire  desdites  marchandises,  avant  qu'ep 
descharger  aucune  sur  lesdites  peines,  et  en  rapporter  certificat 
desdits  officiers  esdits  Hayres  dont  ils  seront  partis,  pour  estre 
deliyr^  aosdits  Marchands,  Proprietaires.  et  Victuailleurs ;  ce 
qui  aura  en  semblable  lieu,  pour  les  Naylres  qui  font  yoiages 
hors  ce  Rbyaume  en  marchandises  ou  autrement. 
flflmgg    to      Art.  XLV^ — Et  pour  ce  que  plusieurs  Gens  de  guerre  det- 

•uSire^^*"*    dits  nayires  voudroyent  dire  plhsieurs  biens  tenir  nature  d^ , 
piOage^  pour  par  ce  moyen  les  appliquer  a  leur  profit,  au  pre- 
judice de  feux  qui  ^quipent  et  arment  lesdits  Nayires,  nous 
ayons  dit  et  declar^^^  dijons  et  d^clarons  suiyant  nos  anciennec 
Ordonnances,  que  nulle  chose  pourra  estre  dU  pillage,  qui  ex-  ^ 
'   cede  la  yideur  de  dix  escus*. 
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Art.  XLYIII. — ^Atods  defenda  et  defendons  ear  peine  de  MerciMnitfctw 
prison  et  confiscation  de  biens^  a  tons  marchans  de  qnelqne  cbaae  i^ST^ 
estat,  quality  on  condition  qo'il  soient,  d'acheter*  escbanger,  A^jnSic^m* 
permater,  on  prendre  par  don,  on  autre  conlear  on  condition  ^^  ^^^* 
qae  ce  soit,  ne  de  celer  on  occulter  par  enx  ou  aotres,  direct- 
ment  on  indirectment,  les  marcbandiaes  et  biens  depredez^  et 
amenez  de  la  mer,  avant  qne  le  dit  Admiral^  on  son  dit  lieuten- 
ant, ait  d^clar^  lea  Prises  i$tre  juites  et  de  ban  et  lieiU  gain. 

Abt.  LXI. — Si  aocun  Narire  de  nos  snbjets  pris  par  nos  En-    Ckwdt  Metp. 
nemis,  a  est^  entre  lenr  mains  jnsqaes  a  vingt-qaatre  bears,  et  hawmg  beta 
apr^  il  soit  reconx  et  repris  par  ancune  de  nos  naoirei  de  h^^  in  the 
guerre^  on  auire$  de  no$  tubjeti^  la  prise  sera  declir^e  bonne  ;  [hTEmT,  to 
mais  si  la  dite  reprise  est  faite  anparayant  les  Tingt-qnatre  ^  tiMi«S|h 
benres,  il  sera  restitu^  avec  tout  ce  qni  etoit  dedans,  et  aura  ^' 
tontesfois  le  nanre  de  guerre^  qoi  I'anra  reconss^  et  reprise,  le 
tiers. 

Art*  LXH. — ^Et  pour  autant  que  en  fiusant  Prinse  en  mer     ciaimi  of 
par  nos  narires  et  antres  de  nos  snbjets,  plnsienrs  se  present*  coDfiiMcTto'iM- 
ent  sonvent  poor  y  aroir  part»  scabs  ombre  quHls  yealent  alle-  ^ifSuioe!uid 
gaer  avoir  veu  prtfkdre  la  dite  prise^  et  oy  VartiUerie  durant  le  jj^f  ]^]2f 
combat,  encores  qa*ils  n'ayent  este  I'occasion  que  PEnnemy  se 
soit  rendu  poar  crainte  d'iceux ;  et  afin  d'cTiter  et  obWer  aux 
differents    qui   se  pourrent  mouvoir  sur  celles  injustes  de- 
mandes ;  il  ne  sera  loisible  k  aucun  navire,  a  qui  qu'il  soit  ap- 
partenant,  de  demander  aucune  part  et  portion  aux  prises  qui 
se  feront,  si  ce  n*est  qu*ils  ayent  combatu,  ou  fait  tell  eJQTort,  que 
pour  son  debvoir  PEnnemy  ait  amen^  ses  Toiles,  ou  bien  qa*il 
en  ait  est^  en  quelque  partie  cause  ;  doni  Us  Pri$onnier$  uront 
ereuz  par  $ermeni ;  u  ce  n'est  qu^il  y  eust  eu  promesse  entre  les 
uns  et  les  autcesi  de  departir  les  prises  faites  en  pr^ence  ou  ab- 
sence. 

Art.  L^IV. — La  oii  ancuns  navires  i  la  semonce,  qui  leur     ye«elf  ml^ 
sera  &ite  par  les  NaTires  de  guerre  de  notu  et  de  nos  mtjeU^  searcb,   and 
ameneront  lib^rallement  sans  aucune  resistance  leurs  voiles  et  cbBrte^party, 
mmut^rwU  kur-Charirei  parties^  et  reeogruneance  aut  dits  Aa-  tec'ted  UomSt^ 
vtret  de  guerre,  il  ne  leur  sera  fait  aucun  tort ;  Mais  si  le  capi-  ^^' 
taine  da  Navire  de  guerrOi  ou  ceux  de  son  equipage  lui  robbent 
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aucaae  chose,  ib  seront  tenas  eoflemblementy  et  Tan  mqI  et 
pour  le  tout,  k  la  restitution  entiere,  et  avec  ce  condamnez  reaa- 
ment  et  de  fait  et  executez  i  la  mori  et  $upplice  de  la  roui^  dod* 
obsfant  Pappel,  pouryea  que  audit  Jagement  7  assistent  six 
Avocats  OD  Notables  persoones  de  Conseil,  qui  orront  de  bouche 
les  prisonniers,  et  seront  tenus  signer  le  dictum. 
*^"g5"by      Art.  LXV. — Pour  ce  qu'il  est  &  considerer  que  ayant  par 
mU^uw  of  nous  ou  autres  de  nos  subjets,  arm(  un^  deux^  ou  plutieurs  na- 
▼ires  en  guerre  pour  chercher  Tadventure  de  profiler  snr  r£n« 
nemjt  Ton  ne  peut  moins  faire  que  discourrant  navire  a  veue, 
eu  plus  prez,  que  de  courir  apres  pour  s^avoir  s'il  est  amy  oa 
ennemy,  au  moyen  de  ce  que  la  plus  grand  part  des  navires  dea 
^*nis  et  alliez  sont  de  meme  construction,  que  ceux  descits  En- 
nemisy  aussi  que  bien  sou  vent  dedans  lesdits  Navires  d*amis  et 
alliez,  les  Marchandises,  qui  y  sont,  appartiennent  ausdits  Enne- 
mis,  ou  bien  il  y  a  marchandises  prohibez  :  Nous  afin  d'e8clal^• 
cir  nos  gens,  et  snbjets,  de  ce  qu'ils  auront  affaire  en  ce  que 
dessus,  pour  n'y  faire  faute  et  erreor,  dont  ils  puissent  estre 
reprins ;  avons  permis  et  permettons,  voulons  et  nous  plaist, 
que  tous  Navires  de  guerre  de  nous  et  de  nos  dits  sobjets,  des- 
couvrafis  k  veue  00  plus  pres,  autres  Nafires  soyent  d'amis,  al- 
lies ou  d'autres^,  pourroot  courir  apres  et  les  seroondre  d^ame- 
ner  les  voiles,  et  estansrefusans  de  ce  faire  apres  cette  semonce, 
leur  tenir  artillerie  jusques ales  contraiodre  par  force,  en  quoy 
faisant  venant  au  combat,  par  la  temerity  ou  oppiniastret^  de 
ceuz  qui  seront  dans  les  dits  Navires,  et  la  dessus  estans  prins, 
nous  voulons  et  entendons  la  dite  Prise  estre  dite  et  declar^e 
bonne. 
Xiff^  of  m      •^^'i'*  LXIX. — Et  pour  ce  que  par  cy-devant'soubs  coleur  des 
^Bm7«s'^sli£  pi^tiques  et  intelligences,  que  ontat(c«fude  nos  allies  etcon« 
^eod  J^ftvLir  ^®^^'®^  •^^^  °^  Ennemis,  lorsqu*il  y  avoit  aucune  Prise  faite 
«ne^*8goo£  8ur  mer  par  nos  subjets,  plusieurs  proc^  se '^uscitoyent,  par 
Mct  to   coa-  nos  dUs  alliez,  voulant  dire  que  les  biens,  prins  en  guerre,  leur 
appartiennent,  soubs  ombre  de  quelque  pari  et  portion' qu*tU  ^ 
avoiefU  dvee  noidits  Ennemii,  dont  se.sont  ensuyies  grosses  con- 
demnations a  rencontre   de    nosdits  subjets;    au  moyen  de 
quoi^  iceux  hos  subjets    ont   depuis  craint   esquipper   na- 
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riret  en  goerre,  pour  nos  faire  fermer  et  endommager  nos 
diU  EnDemis :  Noaa  pour  remedier  i  tellea  fnuidaSy  et 
afin  que  oos  dits  sobjets  repreoDent  lear  courage,  et  ayent 
.  Bieilleur  desir  et  occasion  tTesquipper  navirea  en  guerre  par 
mer,  avons  voalo  et  ordonn^,  Toulons  et  ordonnonSt  que  si  lea 
nayires  de  nos  dits  9ubjtU  sont,  en  temps  de  guerre,  prises  par 
mer  d*aucuns  Nayires  appartenans  a  autrea  nos  subjets  ou  k  noa 
allies,  confederez  ou  amis,  esquels  y  ait  biens,  marcbandises  on 
gens  de  nos  Ennerois,  ou  bien  aussi  Navires  de  nosdits  Ennemia, 
esquelles  y  ait  personnes,  marcbandises,  ou  autres  biens  de  noa 
dits  Subjets,  Coqfederez  et  AUiez,  [in  ord.  1543,  ou  esquela 
nosdit  subjets  ou  alliez,  fussent  Personniers  en  qnelqnes  por- 
tions ]  que  le  tout  soit  d^dar^  de  bonne  prises— et  des  i  present 
comme  pour  lors,  ayons  ainsi  declare  et  declarons  par  ces  pre^ 
sentes,  comme  si  ie  tout  appartenoit  a  nosdits  Ennemis.  Mali 
pourroht  nosdits  Alliez  et  Confederez,  faire  leur  traffic  par  mer^ 
dedans  navires  qui  soy  ent  de  leur  obeissance  et  subjection,  et  par 
leur  gens  et  subjets,  sans  y  accueillir  nos  Ennemis,  et  Adversaires ; 
les  quels  biens  et  Marchandises  ainsi  chaig^,  ils  pourront  mener 
et  conduire  Oil  bon  leur  semblera,  pourreu  que  ce  ne  soyent 
munitions  de  guerre,  dont  ib  Toosissent  fortifier  nosdits  Enne- 
mis. Auquel  cas,  nous  avona  permis  et  permettons  i  nosdits 
subjets,  les  prendre,  et  amener  en  nos  ports  et  hayres,  €t  let 
dites  mrniitions  reteniry  seion  restimation  raUonahUy  qui  en  $era 
faitepar  nottredit  Admiral^  ou  son  dit  Lieutenant. 

Art.  LXX. — Et  pour  ce  qu'il  pourroit  advenir,  qu'aucuns  de 
nosdits  Alliez  et  Confederez,  voudroyent  porter  plus  grande 
favour  a  nosdits  Ennemis,  et  Adversaires,  que  i  nous,  et  a  nos- 
dits subjets,  et  a  ceste  cause,  voudroyent  dire  et  soustenir  con' 
ire  yerit^,  que  les  Navires  prins  en  mer  par  nosdits  subjets  leur 
appartiendroyent,  ensemble  la  marcbaodise,  pour  en  frauder  p^Sn'foiMiM 
nosdits  subjets  ;  voulons  et  ordonnons,  qu'incontinent  iipr&  la  ?^]Ifi2r  *1hc** 
prise  et  abordement  de  navire,  nosdits  subjets  facent  diligence  oTdie  £^^^'^ 

de  recouTrer  la  cbarte  partie,  et  autres  lettres  concemant  la  9y^\  ^'^'^ 
.  ofcoonacmtton 

charge  dq  Navire ;  et  incontinent  a  leur  amvemcnt  i  terre,  les 

mettre  par  deyers  le  Lieutenant  de  noatredit  Admiral,  afin  de 

cogDoistre  I  qui  le  navire  et  marcbandises  appiartionnent ;  et  0(1 
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ne  seroit  trour^  charte  partie  dedans  lesdits  naTirea,  ott  que 
le  maistre  et  compagnonfl  I'etissent  jett^  en  la  mer,  ponr  en 
eeler  la  verity,  Tonlons  que  lea  dits  navires  ainsi  prins,  arec  lea 
diti  biens  et  marchandises  estans  dedans,  sojent  declarez  de 
bonne  prise. 

Surla  NIavigaiianf  Ordonnance  du  Rn  de  Suede,  19  A5.  1715. 

Jj^^^<*"^.     **  1.  Le  Roi  Tonlant  bicn  pi^pnettre,  non  senlement  k  ses 

g^^ofiy    to  propres  siijets»    mais  anssi  k  ceux  dee  Puisiances  Hrwugeree, 

oiw  lo  Stren-  d'aller  en  coa^e  snr  tons  cenx  qni  contreviendront  ice  R^e- 

m^t  \  un  chacan  qui  souhaitera  d'ayoir  une  commission  d*Ar- 

matear»  Tobtiendra  de  Sa  Majesty  on  de  ses  Amiraax :  mais 

ceox  qni  ne  seront  pas  mnnis  d'nne  telle  commission,  n'aaront 

point  la  permission  d'aUer  en  course* 

Merchant         «<  2.  Lorsqu'un  Armateur  fera  un  signal,  ou  donnera  la  chasse 

ed  to  ntpect  iun  Taisseau,  le  maitre  sera  oblige  de  lui  obeir  et  de  le  re- 

•nd  obey  the  ,n,  ,^  ^.^  ,  ,, 

.«iipalf  of  the  specter :  de  yenir  a  son  bord  avec  ses  documens,  on  de  les 
torabmit  their  euToier  par  quelqu'  autre  :  En  cas  que  PArmateur  trouye  qhe 
_<P^     ^"^  ]q  vaisseau  ou  sa  cbarge,  ou  tons  les  deux  ensemble,  soient 


confiscableji,  il  gardera  les  documens,  apres  les  ayoir  fait  sceller 
par  le;  proprietaire,  et  fera  aussi  syceller  les  ^outilles  du  yais- 
seau  aTec  son  Cacbet  et  celui  du  maStre. 
•The  PriTateer      **  3.  Si  PArmateur  trouTe  par  les  documeios  que  le  yaissean 
■nn  on  bo^  et  sa  cbarge  ne  soient  pas  de  bonne  prise,  il  pourra  encore  ^n- 
^^"^^^  ^*  yoier  quelqu*un  k  bord'  du  vaisseau,  pour  examiner  si  les  docu- 
mens ne  sont  point  defectueux ;  et  en  cas  qu'ils  soient  trourez 
conibrmes  i  la  rerit^,  il  laissera  aller  le  yaisseau  sans  lui  causer 
aucun  -dommage. 
MeichMit  Tei-      **  4.  Si  le  vaisseau,  i  qui  on  aura  fait  le  signal,  t&cbe  de  se 
mrii^*^     soustraire^  et  s'il  est  ensuite  pris  par  force,  le  ma!tre  seria 
^^^^^^'^^        oblige  de  donner  satisfaction  k  PArmateur. 
or  miidttr  (he      **  5.  l/n  vaisseau,  qui  fera  la  momdre  resistance  k  un  Arma- 
ance,  •ai:ject  teur,  perdra  par  \k  sa  liberty,  et  sera  de  bonne  prise,  quoi- 
^nf**^**"""  qu'il  ne  Peih  pas^t^  sans  cela. 
Prifateen        <<  6.  L' Armateur  ayant  faite  une  prise,  devra  Pannoncer  an 

aoat  deU?er  * 

«p  the  Pkpen  Juge  du Ueu  o&il  Paura coodulte,  et  hi  produira  le  Protoc6le 

to  the  Court. 
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et  le8  dot^omens  scellez :  11  sera  permis,  &  la  requisition  de 
TArmateur,  de  faire  debarqaer  le   maUre  et  son  equipage ; . 
mais  le  vaisseaa  et  sa  charge  resteront  k  Ja  garde  dadit  Arma- 
tear,  qni  sera  oblige  de  restituer  le  tout,  en  cas  que  Tun  et 
Tautre  soient  declarez  litres.    ^ 

"  7.  Tous  les  vaisseaux  qui  seront  amenez  k  KarehkroOn.  ou  .  Judgment  «i 

^  'be   speedily 

dans  les  ports  a  c6t^  du  Sund^  seront  juge2  par  des  personnes  rendered, 
stabiles  pour  cet  effet,  et  ensuite  par  des  Consejllers  de  rAmi- 
raut^  de  KartUkroon;  Ceux  qui  seront  conduits  k  ChtUnbourg  Wbefe. 
oa  anx  enyirons,  seront  jugez  par  TAmiraut^  de  GoUenbaurg ; 
et  ceux  qui  seront  amenez  i  StraUund  ou  dans  quelques  ports 
d'AUemagne,  seront  jugez  par  VAtmiraute  de  Stralsund.     Ces 
jugemens  de?ront  se  faire  sans  ancun  retardement,  et  il  ne  sera 
pas  seulement 'permis  aux  maltres  des  vaisseaux;  d^envoier 
chercher  ailleurs  de  nouvelles  preuyes  pour  leur  justification.  inceMsofdif- 
Mais  en  cas  que  Tafiaire  soit  si  embrouill^e,  qu'on  ait  besoin  Sber^iiqlfiir  it 
de  plus  grands  ^laircissemens,  on  d^bargera  les  effets  jusqn'a  q!^^^  ^ 
ce  terns  U.  unlhrered,  &c 

**  8.  Tous  les  Taisseauz  apartenant  aux  ennemis  ou-  i  leors .  ships  of  the 
SujetSy  seront  confiscables,  sans  avoir  ^gard  aux  lieux  d'ou  lis  to^^demoa- 
viennent  et  ou  ils  tont.  **°*^ 

.  <<9.  De  m^me  que  tous  les  vaisseaux  neutres  qui  ndgocient  Alto  neotnl 
dans  les  places  de  la  Afer  Bahique^  enlev^es  au  Roi,  j  compris  f^  j^  ^uCS 
les  Isles  et  Harres  sur  les  C6tes  de  Finlande^  Ingermelande,  ^  j^^  ^ 
Oestlande,  Livonie^  et  Conrlande. 

*^  10.  Comme  aussi  les  vaisseaux  construits  ou  achetez  dans  xiio  Vettel* 
des  places  ennenues»  et  qui  n'ont  pas  encore  €te  dans  des  en-^  SmDmo^  or 

,*<  11.  Les  documens  indispensables  dont  les  maltres  de  yais-  ^f   >^  ^ 

seaux  doirent  ^tre  munis,  sent  le  contract  de  la  construction  du  ^^i^  *<»>*  ^^ 

port. 

vaisseaOy  le  contract  d'achat  ou  de  transport ;  et  TActe  de  Docnmenct  ro- 
Jangeage  du  vatsseau,  par  ou  Ton  puisse  roir  si  sa  capicit^  ou  Soard. 
grandeur,  y  mentionn^e,  se  raporte  aux  contracts  de  Construc- 
tion et  d'achat,  comme  aussi  k  la  lettre  de  Mer  ou  attestation  de 
l^Anuraut^,  par  laquelle  on  puisse  ?oir  le  lieu  a  qui  le  v&isseau 
apartienCy  le  nom  du  capitaioe,  si  les  Freteurs  ne  sont  pas  enne- 
mis^ et  ou  le  Taisseau  est  destine  :  le  toui  dcranft  .^tre  attests 
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par  flermcnt,  taut  dcs  capitainea  qae  des  FreieorB.  Touie  la 
charge  devra  anssi  £tre  sp^^cifi^e  daas  le  ro^me  paflseport^  avec 
Ic  ndm  du  proprietairc,  et  le  seing  da  magistral  da  liea ;  et  les 
attedtatioDS  qae  les  officiers  de  la  Doiiane  poarroient  dooner 
i  cet  ^rd,  ne  seront  poiat  ralables,  quand  m^ine  les  magbtrats 
seroient  absens. 
CoBtmdifitory  **  12.  Toos  les  Taisseaax  qai  auroot  des  docomens  doubles 
pe  teken  mott  ou  coDtradictoires,  eo  sorte  que  selon  quelques  ans  Us  soieet 
^  ^^^ihJ    coofiscables,  et  selon  quelques  aatres  libres,  seront  n^nmoins 


"^'  declarez  de  bonne  prise. 

Enemiet*  **  13.  Tous  les  effets  apartenans  a  des  sujets  ennemis,  oa  en- 

•▼•?^hipt,lia-  Toyez  poor  lear  compte,  Meront  confiicablesy  dans  quelqne  vats- 

ble  to  COOnKft*  • .. 

tion.  »eau  qui  ee  ioU  quU$  soteni  trouvez, 

Alto  Bontnl      **  ^^'  Comme  aassi  les  effets  des  sajets  neatres,  qai  se  troure- 
S^ttBCMh  ^^^  ^^^  ^®"  Taisseaoz  ennemis. 

"•y-  ..  _-^  "  15.  De  m^me  qae  toas  fes  effets  qni  vont  oa  viennent  des 
from  the  pro-  Havres  mentionnez  dans  TArticle  IX. 

hibilcd    portif 

Art  0.  **  16.  Tons  Ics  effets,  de  qaelqae  valear  qa'ils  soient,  seront 

Bot^Mccmp^  pareiUement  confiscables,  lorsqa'on  ne  troavera  pas  a  bord  les 
fI^J' M^  preuves  necessaires  ;  savoir^  an  certificat  attests  des  Fretears 
^  par  serment,  el  signe  par  le  Magistral  du  liea,  sp6cifiant  en  ge- 

neral la  charge,  a  qui  elle  apartient,  et  ou  elle  est  destin^e  ; 
eomme  anssi  les^  Connoissemens,  contenant  en  particalier  et 
par  diyisloA  ladite  charge,  et  pour  le  compte  el  risque  de  qui 
elle  est.  Le  capitaine  sera  aassi  lenu  d'etre  muni  de  pareils 
certificats^  et  documens,  pour  la  portion  qu'il  pourroit  avoir 
dans  M  charge,  avec  la  Liite  et  les  marques  desdits  effets,  qui 
doivent  se  raporter  avec  les  Connoissemens.  Tous  les  Con- 
noissemens qui  ne  seront  pas  entierement  reinplis,  sent  telle- 
menl  defendos,  qo'ils  rendront  le  yaisseau  confiscable  comme 
aussi  divers  Connoissemens  d'une  m^me  sorte  de  marchandise« 
ou  doubles  Connoissemens.  Et  quoiquUl  soil  sp^cifi^  dans 
FArticIe  XI.  quels  documens  on  doit  prodoire  pour  la  franchise 
da  yaisseau  et  de  sa  charge ;  on  pourra  n^anmoins  en  exiger 
.encoire  d'autres,  comme  la  chartepartie,  Comptes  deTacture, 
IaUtu  de  Corrtipimdeneef  Listes  des  Douanes,  et  autres  pareils ; 
dpr^  qooi  on  jagera  si  le  yaisseau  est  franc  ou  non. 
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*  17.  Les  cffels  qui  auront  des  documens  doubles  oa  con-  Alio»llGoodi 
tndictoires,  scront  coufiscablea  comine  les  vaiaseaux,  Article  pSlper«.  * 
XII. 

*'  IB.  De  m^me  que  touiesles  inarcbandlses  de  contrebaodey  '  Af'^f^'f^' 

^  trabaad    Arti- 

qui  peuvent  ^tre  employees  pour  la  Guerre.  dci,  applica- 

*<  19.  Tous  les  Taisseaux  qui  vieoneot  ou  Tont  a  uue  place  of  War. 

des  enncmisy  avcc  leurs  charges,  scront  teotf  pour  confisca- 

bles. 

"20.  Les  raisseaux  qui  s^^loigneront  de  leur  route,  seroBt '    AlaoVeiteli 

,  found     dflTMi- 

aussi  confiscables,  lorsqu^ib  De  pourront  pas  justifier  quails  y  tin;  from  their 

desUnalioii* 

out  6ii  contraints  par  tempete  ou  maqvais  terns. 

**  21.  Comme  il  doit  y  avoir  sur  chaque  vaisseau  un  rolle  de     Mnter-Roliv 

tput  Tequipage,  signd  par  le  Magistrat  du  lieu  a  qui  il  apartient^  fied.— Ship* 

aTcc  le  uom  du  lieu  de  ta  oaissance  de  cbaque  Matelot,  et  i  qui  ooe-ibarch   o^ 

il  apartient :  Sa  Majesty  veut  qu'il  n'y  ait  fur  cbaque  vaisseau,  bom    in^tlM 

qu^lD  quart  de  Matelots  nez  dans  les  Pais  ennemis ;  sous  peine  tm?ofci^rto 

d'etre  confisqu^  de  meme  que  les  vaisseaux  qui  n'auront  pas  de  c<»^^****<»* 

RoUes  ou  Listes. 

**  22.  £n  cas  qu^uoe  partic  du  vaisseau  oe  soit  pas  libra,  ct     Veueli,  oi 

which     anj 
que  Tautre  le  soit,  toutes  les  parties  dudit  vaisseau  seroutcoii-  'ihare  »  Md 

by  an  Enemy* 
uSCaOles.  subject  to  Con- 

**  23.  ToiA  ce  qui  sera  d^clar^'  de  bonne  prise,  apartitodra  itio.  ^  *^ 
entierement  k  TArinateur  et  a  ceux  qui  auront  fait  rAnnement,  ncfit^^J^bT 
sans  qu'on  en  retienne  la  moindre  rho^e  pour  le  Roi,  ou  ppur  jj*'  ^^^^^e^ 
le  public."  J.?"?'    *'>  ^^ 

*  Captor. 


Ordinance  of  hu  Majestie  the  King  of  Deninarky  Norway^  tht 
Fandalt,  and  Goths,  <S-c.  JT.     Dated  23d  Sept.  16d9.« 

We,  Friederich  the  Third,  by  the  Grace  of  God,  King  of*    PreivnbV, 
Denmark,  Nonray,  &c«  kc.  do  hereby  make  known  to  all  per- 

*  In  17119,  the  Danish  Government  issued  the  followiog;^Proclamation  respecting 
the  trade  of  Danish  subjects,  in  the  war  which  was  then  just  broke  out : 

•«  We,  l)j  the  Once  of  God,  ChrisUan  VII.  4c. 

^  It  ii  oplj  by  stiictlj  obsenring  the  rales  and  provisions  stipulated  Ibr  bjr  ou;* 
Tmties  with  Forci|^  Power?,  that  the  nqrcbants  of  our  kiogdMns  can  t  pjoy  tb« 
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spim ;  Whereas  io  our  most  gracious  declaralioo,  respecting 
those  who  trade  by  sea,  hearing  date  the  30th  August  last,  it  is 
set  forth — coDceroiog  the  certificates  for  ships,  (the  sea-briefi,) 
as  well  as  the  certificates  for  the  goods  and  cargo,  oo  board 
ships  which  are  destined  to  Sweden,  or  to  other  territories  and 
towns  belonging  to  the  Crown  of  Sweden,  or  now  in  possession 
of  the  Swedes,  as  ^ong  as  this  war  shall  continue :  viz.  in  what 
form  thej  shall  be  composed  and  made  out,  so  as  to  be  deemed 
sufficient  by  the  Court  of  Admiralty,  and  to  ayail  and  benefit 
those  persons,  that  shall  produce  them  in  Court  Now  to  the 
end  that  every  person  may  know  it,  and  in  a  right  manner  and 
form  furnish  ships  and  goods  with  certificates ;  therefore  we 
bare  most  gn^ciously  ordered  and  consented,  and  do  also  here^ 
by  order  and  consent,  that  all  and  e?ery  certificate  made,  taken 
out,  or  granted,  for  free  ships  and  goods  in  neutral  plaices,  and 
by  neutral  persons,  shipmastfrs  and  owners,  as  long  as  this 
war  continues,  must,  in  th^ir  letter  and  true  meaning,  manner, 
and  form,  be  of  the  tenor  as  here  follows. 

eccariQr  which  oar  Neutrality  hw  procore^ibr  the  DaniiU  flcj^  during  the  present 
c«lamitiet  of  the  war.    We  therefore  order, 

**  Art»a  As  the  principle^  of  Neatralitf  do  not  permit  any  Neutral  venel  to 
«nter  •  port  blockaded  bj  any  of  the  BeUigerept  Poweiy,  or  to  baro  Articles  on 
board,  considered,  as  Contraband,  and  destined  for  States  at  war,  or  th»:ir  subjects, 
or,/hmUif,nieh  a$  already  belongs  to  ikon ;  the  magistrates  muft  inform  the  partica 
oottceroed  of  these  principles,  and  be  careful  that  the  required  oath  contains  also 
^  engagement  to  tecei?^  qothiog  on  boar4,  which  may  be  comprised  in  the  nn- 
dermeotioned  denominations. 

'*  Art.  4.  By  Qon^band.  is  understood,  fire-arms,  and  other  species  of  anns, 
liorses,  harness,  and  in  general  every  article  necessaiy  for  die  construction  and  re- 
pair of '▼•ssals,  with  the  exception,  however,  of  unwrqught  iroQ,  beams,  boards, 
and  plankii  of  deal  and  fir. 

**  Art.  6.  In  the  TreaQr  of  Commerce  and  Alliance  of  1670,  with  England,  it  is 
•tipalated  that  amongst  the  ship's  papers  there  should  be,  in  time  of  war,  a  ccrti- 
fioate  to  prove  thai  ffa  cargo  ktioiig$  io  a  A'eutrol  Prnftr*  In  order,  therefi>re,  to 
pverefl^  all  caose  of  ditsatisiaction  ofi  either  side,  we  have  ordered  the  magistrates 
ill  oar  ports  to  deliver  the  certificates  required  on  this  subject,  and  also  our  con* 
fBU  in  foreign  ports ;  and  the  fonner  as  weU  as  the  latter  are  eiijoinedto  alBs 
tbetr  signatnra  to  them. 

Art  14.  The  Certificatea.rast>ecting  the  If  eutraltty  of  the  vessel,  as  weN  as  the 
cugo,  nuit  be  graoted  onder  tfap  fiums  prescribed  by  the  Council  of  Commerce.** 
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1.  The  certificate  for  the  «hip»  (which  must  he  made  upon  ^Jjj^^g^ 
oath,  and  with  fiogers  erect,  hj  every  ship-owner,  or  ship-  tiiScatei. 
master,  hefore  the  Magistrates  of  his  owd  town  or  place)  mdst, 

in  its  letter  and  true  meaoing,  he  of  the  tenor  as  hereunder ; 
and  the  said  certificate  mast  likewise  he  signed  and  sealed  bj 
the  usual  sworn  Secretary,  or  Notary ;  jsnd  besides  them,  as 
farther  ordered  on  this  subject,  in  our  aforesaid  most  gracious 
declaration. 

We,  N,  N.  and  N.  N.,  conjuctively,  shipmaster,  and  owner, 
of  the  ship  N.  N.  of  the  burthen  of  N.  lasts,  now  commanded 
by  Captain  N.  N-  do  hereby  certify,  that  the  aforesaid  ship  be- 
longs to  no  other  person,  but  solely  to  us,  in  true  right  of  pro- 
perty, and  that  na  enemy  or  other  person  besides  ourselves, 
aforesaid,  has  any  slia^e  or  interest  therein  ;  also,  that  neither 
with  our  conjonctive  knowledge  and  will,  or  with  the  know- 
ledge aqd  will  of  either  of  us,  ihall  any  goods  belonging  to  ene-  Eneroies* 
mie»  be  laden  therein.    So  help  us  God,  and  his  holy  Word !     .    ^^l^  ^ 

2.  And  that  the  certificate,  which  is  required  to  be  taken  ^^^ 

,      .  .    ^  ^  .  ,   ,  ,       CeHlficatef 

upon  oath,  and  with  fingers  erect,  for  every  ship  s  cargo,  and  coQcemioi^th^. 

goods,  and  merchandise  on  board,  by  every  merchant,   or  pertj  of  thm 

freighter,  before  the  Magistrates  of  his  own  town  or  place,    *'^°* 

,  most  likewise  be  signed  in  the  manner  aforesaid,  and  must  in  its 

letter  and  true  meaning  be  of  the  follcfWing  tenor : 

I,  N.  N.,  inhabitant  and  burgher  in  N.  N.,  do  hereby  and 

by  virtue  of  these  presents  certify,  that  all  such  goods  -as  shall 

be  laden  in  the  ship  N.  N.,  whereof  N.  N.  is  master,  destined 

to  N.  N.  and  which  shall  be  specified  in  this  certificate,  with 

their  denominations  and  marks,  do  belong  to  no  other  person 

wfiateyer,  in  this  world,  besides  myself  solely  and  only,  and 

were  purchased  with  my  own  property  or  means.     Also,  that  Thatitbeloon 

^  bou    fide    u> 

they  do  solely  go  for  my  own  account  and  risk  ;  and  this  not  in  the  neutral 
appearance  only,  or  for  colour  sake,  so  that  by  means  of  some 
clandestine  agreement  with  enemies,  I  am  collusivcly  to  cover  witboat  co?er 
the  said  goods  by  this  declaration,  as  if  they  were  for  my  own  ^i^'tltTM 
account  and  risk,  until  they  are  brought  in  safety,  and  that  then  ^'^{^ 
they  shall  belong  to .  and  be  sold  for  account  qC^  enemies ;  but  SJJUlJMbfioiigJ 

io^    to    En*. 

met,  or  to  be 
wld  for  thcta. 
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that  tbey  do  bona  fide  bdoDg  to  myself,  solely*  without  fraud. 

So  help  me  God,  and  bis  holy  Word. 
Sueciiicatioo      And  in  this  certificate  there  must  be  ixuerted  a  true  specili- 
inierted  in  the  cation  of  all  the  goods,  belonciog  to  each  certificant^  which  he 

has  thus  caused  to  be  laden,  and  marked  with  his  proper  mark. 

Inasmuch  as  such  certificates  that  are  of  a  difierent  tenor,  or 

Certificate!  oT  &ffinned  to  in  a  manner  difiierent  from  the  aboveroentioned, 

^^SI^J^Z  ^^^  ^  considered  of  n^  value,  before  our  Court  of  Admiral^» 

""^il^befora  ^^^<>®^^'  ^^  Claimant  may  be,  or  wherever  he  may  be 

tbe  Court  of  foapd  With  such  upon  the  seas  ;  but  they  shall  be,  and  remain 

than  if  tbej  of  no  Talue,  CTen  as  those  certificates  are  held  and  considered, 
werefiUse. 

which,  in  a  judicial  manner,  or  otherwi0e,  are  proved  to  be 

false  ;  inasmuch  as  by  and  with  the  advice  of  our  beloved  Coun- 
cellors  of  State,  we  have  by  these  presents  so  enacted  it,  and 
have  before  issued  orders  concerning  the  same,  im  our  most 
gracious  declaratioQ. 
The  carry ittff      3*  And  whereas  in  our  aforesaid  most  gracious  declaration, 
Go^^Ub^  as  well  as  in  all  the  passports  granted  by  us,  it  is  prohibited  to 
?wcdcnf*^^^*"  carry,  or  bring  any  sorts  of  contraband  goods  to  and  from  Swet 
den,  and  the  countries  and  places  belonging  thereto,  or  at  pre* 
sent  possessed  by  them.    Now  that  every  person  may  know 
what  sort  of  goods  it  is  which  are  considered  and  deemed  as 
contraband,  we  have  on  that  subject  made  and  given  this  Spe- 
cification and  Declaration  to  wit : 

1.  The  folio wipg  goods  will  be  regarded  as  contraband,  viz. 

fif  Coiitrabeod  all  sprts  of  ammunition,  arms,  gunpowder,  matches,  and  salt- 

tuSwecteoT     petre  ;— ^Iso,  saddles,  horse-harness,  and  horses  ;  further,  oak 

ships'  timber,  and  all  sorts  of  ship's  materials  and  apparel,  such 

as  sail-cloth,  tackling,  corda^,  and  whatever  else  is  consi* 

dered  necessary  and  useful  for  carrying  on  war,  besieging^ 

blockading,  or  other  military  operations,  by  hmd  and  by  sea* 

rfofittons.        2.  The  following  shall  likewise  be  considered  as  contraband 

.and  prohibited  goods,  to  wit — All  sorts  of  provisions  for  food 

and  beverage,  as  well  as  all  sorts  of  coarse  and  fine  salt,  with* 

With  an  ei-  out  any  distinction  whatever,  none  excepted ;  save,  solely,  all 

tSuof  Mrtil  ^^^  ^^  wines,  brandy,  and  spices,  (or  grocery  ware,)  and  also 

t#fi^  such  quartity  of  herrings  and  salt,  as  are  destined  to  Narva,  or 
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Keral,  from  which  places  traffic  U  carried  on  with  the  Rnatian  or  BeTai,  ibr 
towns  and  coantries ;  to  the  end  that  the.  trade  of  Russia  may  Marlut 
be  carried  on  unmolested  ;  which  articles /we  have  gracioosiy, 
out  of  a  special  consideration,  consented  to  have  excepted^and 
to  allow  that  they  may  be  freely  conveyed  to  Nar? a  aforesaid, 
and  the  before-named  Livontan  cities. 

3.  The  following  goods  shall  abo  be  reckoned  as  contra-  Amon^  conr 
band,  viz.  calamine,  cotton,  and  whatever  else  jserves  for  the  m  to  be  reck' 
furtherance  of  all  sorts  of  manufactures,  made,  woven,  or  other-  ^^g  going 
wise  pnt  together  in  Sweden,  and  the  countries  and  towns  im-  "^tures"^^ 
der  its  dominion.    Also,  such  articles  as  are  cast,  smith's  work,  ^^£t^>dsiM* 
or  wire  drawn,  whether  they  be  of  copper,  brass,  iron,  lead,  or  st^dea^  co^ 
other  materials,  or  what  is  made  either  of  metal^  linen,  or  3^°^^^  "^ 
wool,  7»h€re$o€ver  they  are  met  with,  on  board  of  free,  or  nn-  i«*otei?eri*Epf  ; 
free  ships,  belonging  to  Swedish  subjects.    Under  this  descrip- 
tion aire  to  be  understood,  all  sorts, of  ordnance  and  cannon, 
mortars  of  brass  or  iron,  small  or  great,  all  sorts  of  arms,  ar- 
mour^ arms  for  the  use  of  cavalry  or  infantry,  anchors  and 
anchor-stocks,  nails,  spikes,  and  bolts ;  also  all  sorts  of  ready 
made   house  furniture  and  cooper's  articles ;   together  with 
copper  and  all  other  coins,  being  the  property  of  Swedish  sub- 
jects, and  exported  from  the  dominions  of  Sweden,  although* 
they  should  be  found  on  board  of  ships  belonging  to  free,  or 
neutral  places,  and  persons,  as  aforesaid  ;  nevertheless  that,  on 
that  account,  free  ships  and  goods  belonging  to  neutral  persons,  bat  free  ship^ 
shall  not  be  subject  to  confiscation,  if  with  such  legal  arid  pro-  Umrinltoneit' 
per  certificates,  as  above  described,  they  can  judicially  be  lSInt^  amlim 
proved  to  be  .ucl,.  ^^.Z't 

'  4.  But  such  eoods,  as,  in  the  before-mentioned  manner,  are  ^'^'   , 

,  Coofinuat'on 

satisfactorily  praved  to  belong  to  free  places  and  neutral  per-  of  luch  Goods 

■  at       Neutmlfl 

sons,  and  by  them  are  exported  from  Sweden  in  ^iip$  of  their  are  allowed  m 
otvn,  whether  it  be  iron  in  bar$^  osmund,  (moon worth,)  refined  Sweden,  611I  in 
copper,  (original  Gaar-copper,)  brass  wire,  and  copper  in  oJS^ 
plates  ;  further,  all  sorts  of  grain,  and  greasy  articles,  (or  fat-  J^^jlS,' ^'!Ji'* 
mongery ;)  also,  hides  and  skins,  and  all  other  Swedish  goods,  {^^^^•''^Jll^.i 
being  raw  tnateriaU^  or  not  made  vp  or  manufactured  ti*  iS«veJ^,  ^'''^'"  •*.»'-!  it* 
or  other  countries  and  cities  bolonj'ing  to  Sweden — aUo.  flux. 


Digitized  by 


Google 


80  APPENDIX. 

hemp,  wax,  tir  building  timber,  deals,  laths,  Gottland  lime  and 
lime-stones,  all  sorts  of  flags  and  other  stones,  together  with 
masts,  spars,  tar,  pitch,  pot  and  wood  ashes,  clap-board,  pipe- 
staves,  peltry,  and  other  Russia  leather,  and  Russian  goods,  arc 
not  herewith  understood  or  prohibited  to  be  exporiedj  (i.  e.  out 
of  Sweden,)  but  are  hereby  permitted  and  allowed,  so  that  for 
the  sake  of  maintaining  commerce  they  may  he  freely  exported 
by  neutral  towns  and  persons,  in  their  skipi^  by  their  factors,  in 
the  manner  aforesaid ;  and  that,  on  the  other  hand,  they  may 
also  freely  import  into  Sweden  aH  sorts  of  silk  articles,  cloths, 
^EOTmenitioii  ^^^  g^^j,  ||jje  fi^^  gjjQp  ware,  and  current  goods,  which  are  nof 
'**Tu^'°Mo*'  pr^P^^'^y  ^^^  directly  necessary  and  useful  for  any  purpose  of 
Sweden,     on  ^ar ;  but  all  such  free  goods  as  are  found  or  met  with,  or4)ver- 

the     pert     of  '  ** 

"h^^*^   ^^^'  taken  in  ships  that  are  not  free,  shall  and  must  after  all  (without 
Bat,  neverihe-  any  exception)  be  subject  to  confiscation  as  good  prize.     Ac«- 
t^ps'of"  the  cording  to  which  our  Admiralty-Council  Board,  and  senrantt 
ject"to   Con-  thereof,  and  all  and  every  our  officers,  cruizers,  and  command- 
^^"'"^^^^       ers  of  ships,  having  commissions,  as  well  as  all  others,  whether 
they  be  our  friends,  neighbours,  or  enemies,  who  are  carrying 
Ob  any  commerce  and  traffic  by  sea,  and  are  minded  to  con- 
tinue the  same,  during  the  present  war,  have  to  conform  them- 
selves, and  to  beware  of  losses.      Given  in  our  Palace  at 
Copenhagen,  the  23d  of  September^  in  the  year  1659,  under  our 
seal. 

(L.  S.)  FRIEDERICH. 


FROM  THE  FRENCU  OROINAKCE  OF  1681. 
LIVRB  III. — TITRB  IX. 

§2.  De$  Prises. 

l^rahitnUofi  m«      Art.  3.  Dtfendous  a  tons  nos  sujets,  de  prendre  commissions 
m^r  ^rei^  d^aucuDS  rois,  princes  ou  i^tats  strangers,  pour  armer  des  vais^ 
coamitstoQi.     ggg,,^  ^^  guerre,  et  courir  la  mer  sous  leur  banniere,  si  ce 
o'est  par  notre  permission,  a  peine  d'etre  traits  commc  pi- 
rates. 
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4.  Seroiit  de  boone  prise  toas  Taiaseaoi  appartenants  k  nos  ^^^^.'^''[ill 
ennemid,  ou  comroaDd^  par  des  pirates,  forbana  on  aatres  gens  nte«  ijabia  to 
coarant  la  mer  sans  commissioii  d'aacun  prince  ni  ^tat  souFe* 

rain. 

5.  Tout  >ais8eaa  combattant  sons  antra  pa?ilbD  qae  celni  de  ^j^'^^jj^ 

l*^tat  dont  il  a  comniissioD,  on  ayant  coAmissioD  de  deax  diffi^  conunuffooi, 

sc.  goodpiue* 

rens  princes  ou  ^tats,  sera  anssi  de  bonne  prise  s  et  s'il  est 
arm^  en  gaerre,  les  capitaines  et  offiders  seront  punis  comme 
pirates. 

6.  Seront  encore  de  bonne  prise  les  vaisseanx  avec  lenr  ^jSb^tanyM!^ 
chargementy  dans  lesqaels  il  ne  sera  tronve  ^^hartes^parties,  P^"  ^  ''<>*^ 
connaissemens  nt  factures.     Faisons  defenses  a  tons  capitaines^ 

officiers  et  Equipages  des  ?aisseaiu  preneurs,  de  les  soustraire»- 
^  peine  de  punition  CQrporelle. 

7.  Tons  navires  qni  se  (ronveront  charge  d^effets  apparte*  SbiM  WM 
nants  a  nos  ennemis,  et  les  marchandises  de  nos  sojets  oo  alli^  pn>p«rt4r.  ic. 
qui  se  trooTeront  dans  an  navire  ennemi,  seront  pareillement         ^' 

de  bonne  prise. 

8.  Si  ancuu  navire  de  nos  sujets  est  repris  snr  nos  ennenus,  Rujf  m  to  Hf- 

*  captures. 

apres  qu*il  anra  demeure  entre  ieors  mains  pendant  24  henres, 

Ja  prise  en  sera  bonne ;  et  si  elle  est  faite  avant  les  1(4  heures> 

il  sera  restito^  au  propri^taire,  ayec  tont  ce  qui  dtoit  dedans,  k 

la  r^erve  du  tiers  qui  sera  donnd  au  navire  qui  aara  fait  la  re* 

cousse. 

9.  Si  le  navire,  sans  It^  recoas«  est  abandonnd  par  les  eane-  Ezcepticid. 
mis,  ou  siy  par  teoip^te  ou  autre  cas  fortuit,  il  revient  en  la  pes* 
session  de  nos  sujetSy  avant  qu'il  ait  4ti6  conduit  dans  aucun  port 
eonemi,  il  sera  rendu  au  propri^taire  qui  le  rddamera  dans  Tan 

et' jour,  quoiqu'il  ait  ^td  plus  de  24  beures  enlre  les  mains  des 
endemis. 

10*  Les  navires  et  effets  denos  sujets  ou  allies*  repris  sur  Recaptar«t 

from  pirates* 
les  pirates,'  et  r^clam6i  dans  Tan  et  jour  de  la  declaration  qui 

en  aurti  4U  fiiite  en  Tamirautd,  seront  rendus  aux  propridtaires, 

en  pajant  le  tien(  de.la  valeur  du  vaisseau  et  des  marchandises^ 

pour  frais  de  recousse. 

11.  Les  armes,  poudres»  boulets,  et  autres  munitions  de  Contrebaneu 

guerre,  m^me  ]c9  chevaux  et  dquipagea  qui  seroo'  transport's 

/  T 
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pout  le  service  de  ntB  eaDemis,  seront  confisqu^,  eu  qaelque 
▼aiflseau  quUls  soient  troav^»  et  h  quelqae  penoDne  qu'iU  ap- 
partienoenty  sdit  de  nos  sujets  ou  alli^. 
Reaitcance  to       12.  Tout  vaisseau  qui  refusera  d'amener  sea  voiles^  apra  la 

visitatioD    and  .  ■ 

search,   dam-  semoDce  qui  lui  en  aura  4i6  £ute  par  nos  vaiaseaux  on  ceuz  de 
Batory* 

nos  sujeU  arm^  en  guerre,  ^urra  y  Itre  contraiDt  *()ar  artille- 

rie  ou  auiremeot ;  et  en  cas  de  resistance  et  de  combat,  il  sera 

de  bonne  prise. 

13.  D^fendons  a  tons  capitaines  de  vaisseaux  anncm  en  guerre, 

d'arrSter  ceux  de  nos  sujets,  amis  ou  allies,  qui  auront  amen^ 

ieurs   Toiles  et  repr^sent^  leur  charte-partie  ou  police  de 

cbargement,  et  d'y  prendre  ou  souffrir  6tre  pris  aucune  chose, 

k  peine  de  la  vie. 

i^ijvileee  of  a-       14.  Aucuus  vaisseaux  pris  par  capitaines  a jant  commission 

ffylumofpniet  »         •  «  #» 

t^ken  b^  fo-  ^trang^re,  ne  pourront  demeurer  pins  de  vingtquatre  heurea 
dans  nos  ports  et  hayres,  s'ils  n'y  sont  retenus  par  la  temp^te, 
ou  si  la  prise  n'a  ^t^  faite  our  nos  ennemis. 
Limitatioii   of      15.  Si  dans  les  prises  amen^es  dans  nos  ports  par  les  navires 
piiTuaga-  ^^  guerre  arm^  sous  commission  ^trangere,  il  se  trouve  des 
marchandises  qui  soient  a  nos  sujets  ou  alli^,  celle  de  nos  su* 
jets  leur  seront  rendues,  et  les  autres  ne  pourront  itre  mises 
en  magasin,  ni  achet^es  par  aucune  personne,  sous  quelque 
pr^texte  que  ce  puisse  ^tre. 
Papers  of  Uie       16.  Aussit6t  que  les  capitaines  des    vaisseaux    arm^  en 
wifto  be  sei-  guerre,  se  seront  rendns  maltres  de  quelques  navires,  ils  sc 
^*  '  saisiront  des  congas,  passe-ports,  lettres  de  mer,  chartes-parties, 

connaissemens,  et  de  tons  autres  papiers  concemant  la  chaige 
et  destination  do  vaisseau,  ensemble  des  cl^  des  coffres,  armoi- 
res  et  chambres,  et  feront  fenner  les^  ^coutilles  et  autres  lieux 
ou  il  y  aura  des  marchandises. 
Prises  to  be       17.  Enjoignous  aux  capitaines  qui  auront  fait  quelque  prise, 
the  port  han  ^^  Tamener  on  envoyer,  avec  les  prisonniers,  an  port  ou  ils 
inlri^^fMsei  anront  arm^,  ^  peine  de  perte  de  leur  droit,  et  d'ainende  arbi- 
traire,  si  ce  n'est  qu'ils  fussent  Ibrc^s  par  la  temp^te  ou  par  Is 
ennemis,  de  rel&cher  en  quelque  autre  port;  auquel  cas  ils 
seront  tenus  d'en  donner  incessamment  avis  aux  intilress^  a* 
rarmement. 
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18.  Faisons  ddfcnses,  a  peine  de  la  vie»  a  tons  chefs»  soldats 
ct  matelots,  de  couler  a  fond  Ics  vaisscaux  pris,  et  de  descendre 
Jes  prisooniers  en  dcs  ilcs  ou  c6tcs  eloigndcs,  poor  celer  la 
prise, 

19.  £t  oil  les  prcncurs  ne  pouvant  se  charger  do  yaissean  P^.pert     and 

*  '^  "  prisoners  to  be 

prisy  ni  de  T^Iquipagei  enlereratcnt  seulement  les  marchandisesy  broughtin.&c. 
00  rel&cheraient  le  toat  par  composition,  ils  seront  tenus  de  se 
aaisir  des  papiers,  et  d'amener,  au  nioins»  les  deux  principauK 
officiers  du  vaisseaa  pris,  a  peine  d^etre  prtvds  de  ce  qui  leur 
pourrait  appartenir  en  la  prise,  m^me  de  punition  corporelle, 
8^11  y  ^cbet. 

20.  Ddfendons  de  faire  aucune  oaverture  dcs  coffres,  balots.  Captured 

'  '   g^oodfl  not  to  b^ 

sacs,  pipes,  bsurriqoes,  tonueanx  et  armoires ;  de  transporter  nt  M>ld  before  ad 

,  1       ,.         ,    .         .  V  jttdicatioii. 

yendre  aucunes  marchandtses  de  la  prise,  et  a  toatcs  personnes 

d'en  acheter  ou  recelcr,  jusqn'a  ce  que  la  prise  ait  ^t^  jog^e, 

00  qn'il  ait  ^t^  ordonn^  par  justice,  a  peine  de  restitution  da 

quadruple  et  de  punition  corporelle. 

21.  Aussitot.que  la  prise  aura  <^tu  amcnee  en  quelques  rades  Papers  of  the 
,     ■         ,  1  .    .  .   ,•  ^.         ...       capiured   ▼««- 

00  ports  de  notre  royaumc,  le  capitame  qui  I'aura  faite,  s'll  y  sef  to  be  deli* 

est  en  personne,  sinon  celui  qu'il  en  aura  charg^,  sera  teno  de  Admiralty. 
faire  son  rapport  aux  officiers  de  Tamirautd,  de  leur  repr^senter 
et  mettre  entre  les  mains  les  papiers  et  prisonniers,  et  de  leur 
dearer  le  jour  et  Theore  que  le  vaisseau  aura  ^i4  pris,  en 
qoel  lieu,  ou  a  quelle  hauteur  ;  si  le  capitaine  a  fait  refus  d'a- 
mener  les  voiles  ou  de  faire  ?oir  sa  commission  ou  de  faire  voir 
sa  commission  ou  son  cong^,  s'il  a  attaqu^  ou  8*il  s'est  d^fendu, 
quel  pavilion  il  portait,  ec  les  autres  circonstances  de  la  prise 
et  de  son  voyage. 

22.  Apres  la  declaration  regue,  les  officiers  de  Tamiraut^  se  oflket*  qf  the 
transporteront  incessamment  sur  le  yaisseao  pris,  soit  qu'il  ait  take^pmsluston 
mooilie  en  rade,  ou  qu'il  soit  enlrd  dans  le  port,  dress^ront  JcSck"'^^"'^^ 
proces-verbal  de  la  quantity  et  qualitii  des  marchandises,  et  dc 

Fetat  aoquel  ils  trouveront  les  cbambres,  armoires,  ^coutilles  et 
fond  de  celle  du  vaisseau,  qu'ils  feront  ensuite  fermer  et  sceller 
do  sceao  de  ramiraut<^;  et  ils  y  ^tabliront  des  gardes  pour 
veiller  a  la  conservation  do  scell*^  et  pour  empi'-rhor  le  divf^r 
tissement  des  effets. 
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23.  Le  proce$?erbal  des  ofliciers  de  ramirantd  sera  saii  eu 

presence  da  capitaioe  oq  maltre  da  yaidsean  pria ;  et  8*U  est 

abiteott  en  la  pr^ence  de  deax  principaax  offlders  ou  matelote 

de  son  dqaipage ;  ensemble  da  capitaioe  oa  autre  oflkier  da 

vaisseau  prenear^  et  m^me  des  r^clamateon  s'il  s'en  pr^sente. 

Captartd  p^r-      24.  Les  officiers  de  Tamiraut^  enteodront  sur  le  lait  de  la 

amiiMd.  prise,  le  maltre.  oa  commandant  da  Taisseaa  pris,  et  les  princi* 

paax  de  son  ^qaipage,  m^e  qaelqaes  officiers  et  matelote  du 

prenear,  s'il  est  besoin. 

Captort  to  be      tb.  Si  le.Taisseao  est  amen^sans  prisonniers,  chartes-partiea 

nonpars  or  m  coaoajssemeos,  les  officiers^  soldate  et  ^qnipage  de  celui  qni 

Sroa]rht*m*^  I'aora  pris,  seront  s^partoent  examimSs  sur  les  circonstaDces 

^"^  de  la  prise,  et  pourqaoi  le  navire  a  4t4  amentf  sans  prisooniers-: 

et  seront  le  vaisseaa  et  les  marchandises  visites  par  experte, 

poar  connaltre,  s*il  se  peut,  sar  qai  la  prise  aara  ^t^  faite. 

if  it  does  not      26.  Si,  par  la  deposition  de  I'^qaipage  etla  visite  da  vaisseaa 

to^wb^^n'TtM  ct  d^  marchandises,  on  ne  peat  d^oayrir  sar  qoi  la  prise  aara 

E>on/^it  is^  ^^^  ^*'^^»  ^®  ^^^^  ^^  inventorie,  appr^ci^,  et  mis  sons  bonne  et 

i?f  cfcm  ti?>i  *^^  garde,  pour  ^tre  restito^  a  qvi  il  appartiendra,  s'il  est  r^ 

'^'^'L^^da  *  ^^^^  ^^"^  ^*^^  ®^  i^^^f  sinon  partagt  comioe  ^pave  de  mer, 

€galement  ientre  nobs,  Tamiral  et  les  armatears. 

Caphintd  cur-      27.  S'll  est  n^essaire,  aVant  le  jogement  de  la  prise,  de  tirer 

Ter^,^ir^'p^  ^^  marchandises .  du  r^isseau,  pour  en  emp^her  le  d^p^risse- 

tTsfatble.  ment,  il  en  sera  fait  inventaire  en  pr^ence  de  no.tre  procureur 

et  des  parties  ini^fess^es,  qui  le  signeront,  si  elles  peuyent  sig* 

ner,  pour  ensuite  4tre  mises  sous  la  garde  d'une  personne  sol- 

.    Table,  ou  dans  des  magasins  fermant  a  trois  des  differentes, 

dont  Tune  sera  ddivr^e  aux  aiinateurs,  Tautre  au  rece?eur  de 

Tamiral,  et  la  troisieme  aux  r^lamateurs,  si  aucun  se  pr^sente, 

sinon  a  notre  procureur. 

To  be  fold  be-      ^^*  ''^  marchandises  qui  ne  pourront  ^tre  consenr^es,  se-^ 

tioa  io^'^*'^'^  ^^^^  vendues  sur  la  requisition  des  parties  int^ress^s,  et  ad- 

n^ctanty.        jug^es  an  plus  offrant,  en  presence  de  notre  procureur,  a  Tissue 

de  Tandience,  apr^  trois  remises  d*encheres,  de  trois  jours  ea 

trdis  jours,  les  proclamations  pr^alablement  faites,  et  afBch|^ 

mises  en  la  maniere  accoutum^e. 

90.  Eojoignpns  am^  officiers  de  ramiraut^  de  proc^der  yicet* 
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meDi  a  rez^ntion  des  arrets  et  jugemens  qui  intemeDdroot 
sur  le  fait  des  prises,  et  de  fiure  fidre  iDcoDtinent  et  sans  d^ai, 
la  d^liFrance  deS  Taisseaox,  marchandises  et  effets  dont  la  main 
Jev^  sera  ordonnee,  a  peine  d'interdiction,  de  cinq  cents  liTres 
d'amende^  et  de  tons  d^peos,  dommages  et  int^r^ts. 

31.  Sera  prise,  arant  partage,'la  somme  i^  laqnelle  se  tron* 
▼eront  monter  ies  frais  da  d^hargement  et  de  la  garde  da  yais- 
seau  et  des  marchnndises,  snivant  l*^tat  qui  en  seva  arr^t€  par 
le  lieatenant  de  TainiraQt^,  en  presence  de  notre  procnreof  et 
des  int^ress^s. 


T^^glewuni  du  IJ  Fivrier  1694,  cmcemant  Us  paueporiB  aecorde* 
aux  vai$ifiait3t  emumii  par  let  Puiisanees  neutres. 

Art.  1.  On  n*aura  aucnn  ^^rd  aaz  passeports  des  princes  ^*^^2a^^ 
neotres,  auxqaels  ceaz  qai  les  anront  obtenos  se  troaverlont 
a?oir  contrerenu,  et  ces  ?aisseaax  serent  coosid^r^  comme 
^tant  sans  avea. 

2.  Un  rn^me  passeport  ne  pourra  seryir  que  poor  an  seal 
voyage. 

3.  Les  passeports  seront  consid^rds  comme  nols,  qaand  il  y 
aara  prGu?e  que  le  navire  poar  leqael  ils  sont  exp^di^  n'^tait 
alors  dans  aacan  des  ports  da  prince  qai  Pa  accords. 

4.  Tout  Taisseaa  qai  sera  de  ftbriqae  ennemie,  on  qai  aara  Sale,  of  thipt 
en  originairement  un  propri^taire  ennemi,  ne  ponrra  ^tre  cens^  long^iDi:  to  tK« 
neatre,  s'il  n*en  a  ^i€  fait  ane  vente  pardevant  les  Ofl&ciers  pab-  provc<£ 

lies  qai  doivent  passer  cette  sorte  d'actes,  et  si  cette  vente  ne 
se  troave  a  bord,  et  n'est  soatenoe  d'on  poaroir  aothentique, 
donn^  par  le  premier  proprietaire  lorsqa'il  ne  vend  pas  lei- 
m^me. 

6.  Les  connaissemens  troaTds  a  bord,  non  sign^s^  seront  nal^ 
et  regard^,  coo^me  des  actes  informes. 
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QrJonnance  du  12  Mai  1696^  touehant  ia  nuuiUrt  de  jngcr  U^ 
vaisseaux  qui  ichouent^  au  qui  ioni  forth$  atix  Mu  de  France 
par  tempite  au  autremetU^ 

Sa  Majesty  ^tant  inhnoie  qu'il  est  Eerveaa  qnelques  contes- 
Cations  a  Toccasioo  da  jugement  des  vaisseaux  ^choti«s»,8oit  a 
regard  de  ceux  qui,  ^tant  de  fabrique  eoDemis,  ne  se  sonl  trou« 
T^s  mttnis  d'aacuD  contraty  soit  par  rapport  aux  marchaindises 
sans  cooBaissemens,  sons  pr^texte  que  le  reglement  du  17  F^ 
Trier  1694  paratt  n'ayoir  ^t^  fait  que  pour  les  vaisseaux  pris, 
et  que  Tarticle  de  Tordoonance  de  1681,  qui  confisque les  mai- 
chaodises  sans  connaissemeut,  est  ins^r^  dans  le  titre  des  prises  i 
A  quoi  sa  Blajestd  d^sirant  pounroir,  en  sorte  que  les  vaisseaux 
marques,  et  les  marchandises  vdritablement  enuemies,  mais  sou- 
vent  reclam^es  par  des  sojels  des  princes  neutres,  ne  puissent 
{tre  sustraitSy  en  aucun  cas,  a  la  juste  confiscation  ctabiie.par  les 
lois  de  la  guerre,  et  par  les  ordonnances  anciennes  et  nouvelles ; 
sa  Majesty  a  ordonn^  et  ordonne  que  les  vaisseaux  qui  ^houe** 
ront  suf  les  c6tes,  et  qui  seront  portes  par  fa  temp€te  on  autre- 
ment,  seront  jug^s  suivant  les  articles  de  Tordonnance  de  1681, 
jns^r^  dans  le  titre  des  prises,  et  le  reglement  du  17  F^vrier 
1694 ;  ce  faisant,  que  tout  vaisseau  dcboud  qui  sera  de  fabrique 
ennemie,  ou  qui  aura  eu  originaireroent  on  propri^taire  ennenii« 
90  pourra  £tre  cens6  neutre,  mais  sera  confisqo^  en  entier  aa 
profit  de  sa  Mijesti^,  s'il  n*en  a  ^t^  fait  une  vente  pardevant  les 
officiers  puMics  qui  doivent  passer  ces  sortes  d'actes,  et  si  cette 
vente  ne  se  trpuve  a  bord  et  n^est  accompagn^  d'un  pouvoir 
authentique,  donn^  par  le  premier  propri^taire  lorsqu'il  ne  vend 
pas  luim^me*  Ordonne  pareillement  sa  Majesty,  que  les  mar- 
chandises  cbarg^es  sur  les  vaisseaux  ^hou^,  dont  il  ne  se 
jtrouvera  a  bord  aucun  coonaissement,  seront  et  demeureront 
entierement  confisqu^es  a  son  profit ;  n*entend  n^anmoins  sa 
Majesty,  comprendre  dans  la  pr^sente  ordonnance,  les  vaisseaux 
ccbou^,  dont  les  papiers  se  seraient  perdus  a  Poccasion  de  la 
tempite  et  par  le  maiheur  du  naufrage,  en  cas  que  le  capitaine 
du  le  commandant  en  fasse  d'abord  sa  d€xlaration,  et  que  I'^tat 
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4a  vaisseaui  et  les  circonstances  de  r^^hooement,  le  paissent 
Aire  prtsamer  ainsi ;  auqoel  cas>  sa  Majestu  ordonne  que  lea 
r^^claaratearsiseront  seulement  teinis  de  rapporter  atie  nouvelle 
exp^ifion  da  centrist  d'achat,  et  le  double  des  coDDaisaemens. 

Extraii  du  Reglement  du  21  Octobre  1744,  eonc^mant  let  prises 
faites  8ur  mer^  et  la  navigation  de$  vaituaux  netUres  pendank 
la  guerre. 

Art.  1.  Fait  sa  Majesty  defenses  aox  annateara  Frangoifi 
d*arr£ter  en  mer,  et  d'amener  dans  les  ports  de  son  royaume, 
les  navires.appartenant  aax  sajets  des  princes  nentres,  sortis 
d*an  des  ports  de  lenr  domination,  et  chai^%  poor  le  compte 
des  siijets  desdits  princes  nentres,  de  marcbandises  du  crO  on 
fabriqoe  de  leni  pays,  poor  les  porter  en  droitare  en  qoelqn'^* 
tat  qne  ce  soit,  m^me  en  cenz  avec  qai  sa  Majestd  est  en  gaerre, 
ponnra  n^anmoins  qu'il  n'y  ait  anr  lesdits  navires  aacanes  mar- 
ohandises  de  contrebande* 

2.  Lenr  fait  pareillement  dtfenses  d^arr^ter  les  navires  ap- 
partenant  aox  snjets  des  princes  neotres,  sortis  de  qae1qu*aatre 
Etat  que  ce  soit,  mtoe  de  ceax  avec  l^qnels  sa  Majesty  est  en 
foerre,  et  cbarg^,  poor  le  compte  desdits  snjets  des  princes 
neatreSy  de  marcbandises  qu'ils  auront  prises  dans  le  pays  ou 
^tat  d*bu  ils  seront  partis,  poor  s'en  retoumer  en  droitare  dans 
an  des  ports  de  la  domination  de  lear  soarerain. 

3.  Comme  aossi  leor  fait  defenses  d*arr£ter  les  navires  ap-  Enemy  good** 
partenant  aox  sajetB  des  princes  neotres,  partis  des  ports  d'an  ^  ^  ncuin} 
^at  nentre  on  alli^  de  sa  Majesty,  poarvu  qa*ils  ne  soient  olljj^eildi^^; 
cbai^s  de  marcbandises  da  cfQ  ou  fabrique  die  ses  ennemis,  il^Jfj,,)^  ^^"^ 
aoqael  cas  les  marcbandises  seront  de  bonne  prise,  et  les  na* 

vires  rel&cb^. 

4.  Defend  pareillement  sa  Majesty,  auxdits  armateurs,  d*ar* 
r^ter  les  navires  appartenant  anx  snjets  desdits  princes  neutres, 
sortis  des  ports  d'an  ^(at  alli^^  de  sa  Majesty,  oa  neutre,  poar 
aller  dans  an  port  d'un  tftat  ennemi  de  sa  Majesty,  pourva  qu'il 
n'y  ait  sar  lesdits  navires  aacuncs  marcbandiftcs  de  contrebaode, 
m  do  crA  oo  labriqao  des  ennemis  dc  sa  Majesty,  daps  iequei 
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cas  lesdites  inai^ciiaudises  teroot-de  boune  prise,  et  ies  naTirdt 
seront  rel&ch^. 

5,  Si  dans  les  cas  expliquds  par  lea  articles  l»  2,  3,  et  4  dc 
ce  reglement,  il  se  troiivait  sur  lesdits  nafires  neutres,  de  qael- 
que  natiopt  quUis  fustfent,  des  marcbaodises  ou  effets  apparte^ 
nant  aux  enoemis  de  sa  Maje8t<5,  les  marchandises  ou  effets  se* 
root  de  boooe  prise,  quand  meme  elles  ne  seraient  pas  de  fa- 
briqoe  du  pays  enoemt,  et  n^aomoins  les  navires  rel&ch^s. 

9.  Tous  coDDaissemeDS  trouves  ^  bord,  npn  sigods,  seronl 
nuls  et  re^d^s  comme  actes  iDformes. 

§  3.  R^Ument  du  fQ  Juillet  1778,  eontemani  la  namgaiian  dei 
bdtitnenM  neulres  en  tempt  de  guerre^ 

Fi«eshipi,fi«6       Art.  1.  Fiut  ddfeoses,  Sa  Alajest^,  a  tous  armateurs,  d'arr^ter 
loa^  to  ^^  ^^  ^®  conduire  dans  les  ports  du  i\)yaume  les  navires  des  puis* 
plrtl^^Uden  ^^^^^  neutres,  quand  m^me  ils  sortiraient  des  ports  ennemis, 
with    contra-  qq  qu'ils  y  seraient  destine,  a  Texception  toutefois  de  ceux  qui 
porteraient  des  secoors  i  des  places  bloqu^es,  investies  ou 
assi^g^es.    A  regard  des  oayires  des  ^tats  neutres,  qui  seraient 
charges  de  marcbandises  de  contrebande  destinies  a  renneni, 
ib  pourront  6tre  arr^t^s,  et  lesdites  marcbandises  seront  saisies 
et  confisqu^es  ;  mais  les  b&timens  et  le  surplus  de  leur  cais- 
son seront  rel&cbds,  a  moins  que  lesdites  marcbandises  de  con« 
trebande  ne  composent  les  trois  quarts  de  la  yalenr  du  cbarge* 
ment ;  auquel  cas  les  navires  et  la  cargaison  seront  confisqu^ 
*l%it  privilege  ^^  entier.    Se  r^rvant  au  surplus  sa  Majesty,  de  rdvoquer  la 
1**1^^'^^. liberty  port^e  au  pr^ent  article,  si  les  puissances ennemiea 
^*  n'accordent  pas  le  iiSciproque  dans  le  d^lai  de  six  mois,  i  comp- 

ter du  jour  de  la  publication  du  pr^ent  r^glement.* 
DociuBmif  re-      2.  Les  mattres  des  bSLtimens  neutres  seront  tenus  de  justifier 
£*propnetary  sur  mer  de  leur  propriist^  neutre  par  les  passeports,  connaisse* 
laterett  mens,  factures  et  autres  pieces  de  bord.  Tune  desquelles  au 

moins  constatera  la  propridt^  neutrei  ou  en  contiendra  une 

*  The  Mroe  freedom  of  comiuerce  not  having  been  granted  by  Great  Britain^ 
this  privilege  was  revoked  bj  l>'rance  on  the  l4lh  of  ^anuuy,  1779,  in  respect  to 
fbe  United  FroTinces,  except  the  ci(j  of  Amtteidain.-*Sce'l  Code  in  Ffim,  3IA. . 
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AioociatioD  pv^cii :  et  quant  aiix  chartes-parties  et  aotres  pieces 
qui  ne  seraient  pas  sign^s,  veut  sa  Majesty  qa'eUes  soient  re* 
garddes  comme  noUes  et  de  nol  effet. 

3.  Toos  yaiflseatiz  pria,  de  qaelqae  nation  qn^ils  aoient,  nen-  Spoliation^ 
tres  on  alli^,  desqnels  il  fera  constats  qtt*il  y  a  en  dea  papiers  nfttory.* 
jet^  k  la  mer,  on  antremeot  sopprim^  on  distraite,  seront  dS- 

clar6»  de  bonne  prise  avec  lenrs  cargaisons,  snr  iasenle  prenre 
des  papiers  jet^s  a  la  mer,  et  sans  qu'il  soit  besoin  d'examiner 
quels  ^taieot  ces  papiers,  par  qui  lis  ont  ^t^  jet^s,  et  8*il  en  est 
rest^  snflBsamment  k  bord  pour  justifier  que  le  narire  et  son 
cbargement-appartiennent  i^  des  amis  on  alli^^-s. 

4.  Un  passe-port  on  cong^  ne  pourra  servir  que  pour  nn  Pinports,  m^ 
seul  voyi^e,  et*sera  r^put^  nul,  s*il  est  prourd  que  le  bfttiment  wUt^  ' 


pour  lequel  il  aurait  M  expddid  n'dtait,  an  mdment  de  Tex- 
pddition,  dans  aucun  des  ports  du  prince  qui  Ta  accords. 

6*  On  n'aura  aucun  dgard  aux  passe-ports  des  puissances 
neotres,  lonqoe  ceux  qui  les  auront  obtenus  se  trouTeront  y 
a^oir  contrevenu,  on  lorsque  les  passe-ports  exprimeroot  un 
nom  be  bfttiment  different  de  I'dnonciation  qui  en  sera  faite  dans 
les  antres  pieces  be  bord,  k  moins  que  les  preuves  dn  change* 
ment  de  nom  avec  I'identitd  du  b&timent,  ne  fassent  partie  de 
ces  m^mes  pieces,  et  qu*elles  aient  4i4  re9ues  par  des  officiers 
publics  .du  lieu  du  depart,  et  enregistrdes  par-dcTant  le  princi* 
pal  oflkier  public  du  lieu. 

'6.  On  n'aura  pareillement  dgard  aux  passe-ports  accordds  Sobj^sctiofihe 

coomy  not  on* 

par  les  puissances  neutres,  on  allides,  tant  aux  propridtaires  titled  to  the 
qn^auz  aialtres  des  bfttimens,  sojets  des  dtats  ennemis  de  sa  altiin^satioa 
Majesty,  s*ils  n'ont  4i€  naturalises  on  s^ils  n*ont  transfird  leur  ^iri^^an* 
domicile  dans  les  ^ts  desdites  puissances,  irois  roois  avant  le  iu^^chtn^ 
premier  Septembre  de  Ut  pr^nte  annde ;  et  ne  pourront  les-  l|^d^he  natlro 
dits  propndtaires  et  maltres  de  bfttimens,  snjets  des  ^tats  enne-  l^\^'  ,^ 
mis,  qui  auront  obtenu  lesdites  lettres  de  neutrality,  jouir  de  {^^^J^^ 
leur  effet,  sidepuia  qu'elles  ont  M  obtenues,  ils  sont  retoumds  JJJ^*|n"Ji,^ 
dans  les  dtats  ennensis  de  sa  majesty  pour  y  continuer  leur  ^^  Jf"'"^^ 
commerce. 

7»  Les  bitimens  de  ftbrique  ennenue,  on  qui  auront  eu  un  2hiJ|S^vioiit^ 
propridtaire  ennemi,ne  pourront  ^tre  rdputds  neutfos  on  allies,  |^^'2!r^»r£ 

fed. 
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a'il  n^tft  trouT^  a  bord  qaelqoes  |ii«c€8  aaUientiqueSy  passees 
deyaot  des  officiers  poblict,  qui  poiBseot  eo  aatarer  la  date,  et 
qui  jastifieDt  qae  l^k  rente  on  cetuoo  en  a  M  £iite  a  quelqn'on 
dea  sajets  des  potsaances  alli^es  on  neutres,  avant  le  commeoce- 
ment  des  hostility,  et  si  ledit  acte  translatif  de  propri^t^  de 
rennenuy  an  sojet  neuire  on  alli^,  n*a  ^t^  d(knent  enregistfiS 
par-derant  le  principal  officier  do  lien  du  depart,  et  sign^  do 
propri^taire  oo  do  porteor  de  ses  podyoirs. 
ProoA  of  pro-  8.  A  I'^fd  des  b&timens  de  fabrique  ennemie  qoi  aoroni 
rbst  in  ships  ^{6  pris  par  les  yaisseaux  de  sa  Majesty,  ceox  de  ses  alli^  oa 

preriouslv  to-    ...        . 

kea  M  prue.,    de  ses  sojets,  pendant  la  guerre,  et  qui  auront  ensoite  4U  Teodos 

aox  sujets  des  i^tats  alii^  ou  neutres,  ils  ne  poorront  £tre  r^po- 

t^s  de  bonne  prise  s'il  ne  se  Irouve  a  bord  des  actes  en  bonne 

forme,  passes  par-devant  les  officiers  publics  a  ce  pr^pos^s,  jos- 

tificatifs  tant  de  la  prise  que  de  la  vente  ou  adjudication  qui  eo 

aurait  614  faite  ensuite  aux  sujets  desdits  ^tats  aUi^  ou  neutres^ 

soit  en  France^  soit  dans  les  ports  des  ^tats  alli^ ;  faute  des- 

quelles  pieces  justificatives  tant  de  la  prise  que  de  la  yentej, 

lesdits  b&timens  seront  de  bonne  prise. 

Captarad  ?es-      ^«  Seront  de  bonne  prise  toua  b&timens  strangers  sur  lesqnels 

cnlmj^'Mpei?  ^^  ^  ^^^  un,  subr^caigoe  marchand,  commis  OU  officier-miyor 

moratiisa'ohe  ^'"°  P^7'  ennemi  de  sa  Majesty,  oo  dont  T^quipage  sera  com- 

i^^   ^  ^  posd  au-dela  du  tiers  de  mateiots  sujets  des  ^tats  ednemis  de  sa 

cnw  enemies,   *  '' 

^^  presump-  Majest^,  OU  qui  n'anront  pas  4  bord  le  r61e  d'^uipage  aarrlt6 
•oemj     inte-  par  les  officiers  publics  des  lieox  neutres  d'ou  les  bitimens  se- 
ront partis. 

10.  N'entend  sa  Majesty  comprendre  dans  les  dispositions  do 
pr^^dent  article,  les  navires  dont  les  capitaines  oo  lea  nraltres 
justifieront,  par  actes  troo?^  a  bofd»  qu'ils  out  ^t^  oblige  d* 
prendre  les  officiers-majors  ou  mateiots,  dans  les  ports  ou  ils 
auront  rel&cb^,  poor  remplacer  ceux  do  pays  neutre  qoi  seront 
morts  dans  le  cours  du  voyage. 
Fvrther^jgroof  1 1.  Veut  sa  Jllajest^  que,  dans  aocon  cas,  les  pieces  qoi  poor* 
raient  ^tre  rapportiSes  apres  la  prise  des  bfttioMns,  poissent  Aire 
aucune  foi,  ni  ^tre  d'aucune  utility,  tant  aux  propriiStaires  des* 
dits  b&timens  qu'i  ceux  des  marchandises  qoi  poorraient  y  aroir 
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%te  charged :  vonlant  sa  M^jest^  qu'to  .tootet  oecasions,  Vm 
n*ait  ^gard  qn'aox  aeales  pieces  troQT^ea  k  bord. 

12.  Tout  nafires  des  pubaances  neutres,  sortia  dea  porta  da 
royaome,  qui  n'auront  ^  bord  d'autres  denr^ea  et  marcbaodisea 
qae  celles  qai  y  aoront  6t»  charges,  et  qui  se  troQFeroDt  muiiia 
de  cong^  de  ramiral  de  FraDce»  ne  poarroDt  ^tre  arr^t^  par 
lea  armateura  FraD9aia,  ni  rameo^  par  eux  daos  lea  porta  da 
royaame  aooa  qaelqae  pr^tazte  que  ce  poisse  ^tre. 

13.  Eo  caa  de  cootraTeotion  de  la  part  dea  armateura  Fran- 
^m  anz  dispoaittona  da  pr^ent  r^eineDt,  il  sera  fidt  main- 
le?^e  dea  b&timena  et  dea  marcbandises  qoi  composent  leur 
cbargement»  aatrea  tootefoia  que  eellea  sojcttea  k  confiscation, 
et  lesdits  armateura  aeront  condanm^  en  tela  dommages  et  in- 
t^r§ts  qu'il  appartiandra. 

14.  Ordonoe  aa  Majesty  que  lea  diapoaitiona  du  pr^ent  r8* 
l^eoMnt  auroot  lieu  pour  lea  navirea  qui  auraient  ^bou€  aur 
lea  c6tes  dependant  de  aea  poaaeaaiona. 

15.  Vent  au  aurplua  aa  Majeat^,  que  lea  diapoaitiona  du  titre  Oi^  or  I68f, 
dea  priaea  de  Pordonnance  ^  la  marine,  du  moia  d'Aodt,  1681,  fo!!^"  except 
aoient  ex^cut^ea  aelon  leur  forme  el  teneur,  en  tout  ce  k  quoi  J^Jed  by  tSe 
il  B'aura  paa  M  d^rog^  par  le  pr^ent  r^glement.  P'^^*^ 

DAHI8H  puti  nraTaucrioNa  or  1810. 

)F#,  Fnderidt  At  martft,  ^  the  Grace  ofOod^  King  of  Denmark 
and  Abnmiy,  tke  IVends  and  Go<Jb,  Diiite  ofSesmck,  ^o/iteto, 
Stormam^  DitmarMky  and  Oldenburg ^make  bumn ,% 

Tbat  wbereaa  we  find  it  corresponding  witb'circumatancea  to 
renew  the  acta  for  prirateering  from  our  dominiona,  wbicb  for 
some  time  bad  been  atopped,  and  to  eatabliab  new  regulations, 
according  to  which  prize  cases  are  to  be  acted  and  decided  upon, 
we  hereby  do  publish  such  rules,  recalling  our  former  will  of 
S4th  of  September,  1807,  concerning  pri?ateering  and  the  law- 
fid  deciaion  of  prizes* 

Sec.  K  No  person  or  personfi  within  our  dominiona  are  per^- 
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mitted  to  act  as  privateer  without  being  forniihed  wifi|  a  lawful 
commissioD  for  thia  purpose* 

Such  commissioiis  are  henceforth  to  be  issued  out  from  the 
Royal  Board  of  Admiralty,  and  are  to  be  furnished  with  the  seal 
of  the  said  court  Such  commissions  to  be  granted  to  none  but 
such  persons  as  either  by  birth  or  naturalization  have  acquired 
the  pririleges  of  Danish  citizens,  or  to  other  ships  or  yessels  but 
such  as  carry  guhs,  or  the  crew  of  f^hieh  at  leasl  are  funiahed 
with  weapons. 

2.-  Erery  ship  or  vessel  that  proceeds  to  sea  on  privateering, 
is  to  be  commanded  by  a  person  who  is  skilful  in  navigation, 
andwho,  Before  he  is  entrusted  with  his  commission,  has  signed 
his  name  upon  oath  to  these  regulations,  and  promised  to  obey 
them,  as  well  as  any  other  orders  communicated  to  him,  through 
our  Royal  Board  of  Admiral^. 

3.  The  commissions  for  privateers  are  to  be  to  the  foUowing 
purport : 

**  According  to  his  majesty's  most  gracious  orders,  it  is  hereby 
made  known  to  all  persons  concerned,  that  owner  of  the 

ship  or  vessel  burden  lasts  according  to  the  royal 

bill,  dated  the  28th  of  March,  1810,  has  obtained  permission  to 
fit  out  the  said  ship  or  vessel  commanded  .by  in  order  to 

cruize  against  our  enemies,  (being  furnished  with  guns  or  other 
weapons,)  for  the  purpose  of  capturing,  or  if  necenary,  destroy- 
ing all  ships  or  vessels  belonging  to  the  crown  of  Great  Britain, 
or  its  subjects,  or  of  stopping  and  carrying  in,  in  order  to  be 
lawfully  examined^  such  ships  as  are  suspected  to  belong  to  the 
said  power,  or  to  be  connected  with  it,  in  a  manner  incompati* 
ble  with  the  laws  of  neutrality.  The  owner  has  deposited  the 
security  ordered,  and  the  commander  has  declared  upon  his 
sacred  oath  to  obey  the  royal  orders  issued  out  for  privateering, 
as  well  as  stitch  others  as  may  be  given  from  the  Royal  Board  of 
Admiralty  for  this  purpose. 

The  Royal  Board  of  AdmiraHy^  Copenhagen. 

Signed  and  sealed. 

4a  Petitions  to  Obtain  commii^ions  for  privateering  are  to  be  ^ 
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seot  in  to  the  magbtoite  of  that  place  whence  the  ship  or  yessel 
destined  for  privateering  is  to  be  fitted  oat. 

He  who  obtains  such  a  commission  oaght,  as  secnrity  for  snch 
damage  as  might  be  occasioned  bjr  an  illicit  ose  made  of  the  com- 
mission,  to  find  bail  to  the  magistrate  for  a  certain  snm  from  1000 
to  16.000  riz  dollars.  The  magistrate  in  fixing  this  sum  is  to 
take  reference  to  the  nnmber  of  the  crevif  of  the  ship,  so  that 
secnritj,  at  all  events,  be  given  to  the  amount  of  1000  riz  dol- 
lars, but  as  to  the  rest,  that  the  sum  of  100  rii(  dollars  is  compu- 
ted for  each  man  on  board. 

Further  are  the  owners  as  well  as  the  comn»nder,  (the  for- 
mer with  the  vessel,  the  latter  with  his  person  and  property,) 
responsible  for  all  such  damage  that  may  be  done  to  the  ship 
captured. 

6.  Those  privateers  to  whom  lawfdl  commissions  have  been 
granted,  are  allowed  to  carry  the  iroyal  Danish  pendant  and  en- 
sign, with  our  royal  cypher  in  the  middle  of  it,  referring  ourselves 
as  to  the  rest,  to  the  regulations  ordered  in  the  bill  of  the  11th 
of  January,  1748. 

6.  The  privateer  is  bound,  as  far  as  it  Ues  in  his  power,  to 
take  and  carry  in  for  condemnation  all  such  ships  and  vessels,  m 
belong  to  and  are  proved  to  be  the  property  of  the  subjects  of 
the  crown  of  Great  Britain* 

He  is  also  permitted  to  bring  in  for  examination  every  other 
ship  or  vessel,  the  neutrality  of  which,  according  to  the  lOth 
section  of  these  regulations,  is  not  lawfully  proved,  or  against 
which  grounded  suspicions  may  be  formed  upon  any  of  the  rea- 
aons  mentioned  in  the  12th  section. 

Further— he  is  authorised  to  carry  in  all  such  ships  as  may 
have  passed  the  Sound  or  the  Belt,  without  pacing  the  duty  or- 
Hered,  and  which  consequently  have  no  ci^rtificate ;  the  penalty 
(being  the  double  of  the  duty  ordered)  to  be  forfeited  to  him. 

7.  No  privateer  is  allowed,  (under  punishment  of  losing  his 
commission,  or  any  other  punishment  according  to  circumstan- 
ces,) to  stop  any  ship  or  make  any  use  of  his  commisdon  within 
the  territories  of  a  friendly  or  neutral  power,  which  generally 
are  supposed  to  reach  one  league  from  shore. 
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With  regard  to  privateering  at  Orefoand,  it  is  to  be  obseired, 
that  fbe  privateers  must  avoid  approaching  the  Swedish  batteries 
or  shore  so  near  that  they  might  be  reached  by  their  gons. 

8.  As  we  acknowledge  as  an  inevitable  role  that  free  ships 
constitute  free  goods,  we  hereby  most  positively  forbid  every 
cruiser  furnished  with  commission  as  privateer,  to  capture  any 
ship  belonging  to  powers  that  are  neutral  or  in  friendly  rela- 
tion with  us,  (whomsoever  the  cargo  may  belong  to,)  provided 
the  papen  regarding  the  ship  or  the  expedition  are  in  proper 
order,  and  the  ship  has  no  contraband  of  war  on  board,  bound 
to  any  country  belonging  to  his  Britannick  majesty,  nor  be  un- 
der.any  of  those  predicaments  mentibned  in  the  6th  sec*  as  sub- 
ject to  condemnation. 

9.  As  free  ship  constitutes  free  cargo,  thus,  on  the  other 
hand,  hostile  ship  constitutes  hostile  cargo. 

10*  The  ship's  papers,  which,  according  to  the  eighth  sec* 
tion,  ought  to  be  in  proper  order,  are  the  following : 

The  sea  passport  issued  out  by  the  government  of  that  coun* 
try  whereof  the  ship's  owner  is  a  subject,  or  by  a  magistrate  au- 
thorized by  such  government.  Instead  of  this  document,  how- 
ever, any  other  legal  document,  proving  that  the  commander,  by 
that  government  whose  real  subject  he  is,  mediate  or  immediate, 
is  authorized  to  use  that  neutral  flag  he  sails  under  on  his  pre- 
sent voyage,  shall  be  accepted  of  and  credited. 

The  bill  of  sale  or  purchase  of  the  ship,  in  case  he  that  had 
the  ship  built  disposed  of  her  to  another,  then  both  documents 
(as  well  that  of  her  building  as  that  of  the  purchase)  are  requi- 
site, provided  both  circumstances  be  not  mentioned  in  one  and 
the  same  document.  In  case  the  ship  formerly  had  been  cap- 
tured as  prize,  as  such  condemned,  then  the  act  of  condenmatioB 
serves  in  lieu  as  well  of  the  dooument  stating  where  the  ship 
was  built  as  of  the  bill  of  purchase ;  this  is  however  upon  a  con- 
dition that  a  proper  document  of  the  auction  held  over  the  ship, 
or  any  other  proper  document  proving  the  lawful  disposal  of 
her,  is  annexed  to  the  act  of  condemnation. 

To  ships  which,  aAer  having  been  formerly  condemned  m  a 
foreign  state^jand  to  those  bought  by  neutral  citizenSi  proceeiSn( 
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thence  only  with  haUast  home,  the  act  of  coQdemiiation»  with  the- 
docameot  of  thia  anctioDy  or  any  other  documeDty  of  her  beiog 
transferred  to  another  person,  ought  to  be  a  fall  sobstitnte  in  lien 
of  the  other  papers  ordered^  the  ship's  journal  excepted. 

Bill  of  gauge,  which  must  be  issued  out  by  the  officer  ap- 
pointed to  measure  ships  at  the  place  where  the  ship  is  stated 
to  belong  to ;  it  must  agree  with  the  passport,  or,  which  is  in* 
stead  of  it, 

The  list  or  roll  of  the  crew  properly  certified  by  the  respec- 
tiye  officers  ;  a  full  and  clear  account  of  all  the  persons  found 
on  board,  and  not  stated  in  the  roll,  is  also  requisite.  This  list 
also  must  prove,  that  neither  the  captain,  mate,  supercaigOt  &c- 
tor,  commissioner,  nor  more  than  one  third  part  of  the  crew, 
are  British  subjects  i 

The  receipt  for  haying  paid  the  duty  or  custom  ;  this  docu- 
ment is  also  to  state  where  the  cargo  was  shipped,  and  whither 
it  was  bound  ; 

The  charier  party  or  bill  of  lading,  or  if  no  charter  party  was 
written,  then  only  the  bill  of  lading,  which  ought  to  state  whi- 
ther the  ship  was  bound  :  and,  finally. 

The  ship's  journal  of  the  whole  yoyage  mentioned  in  the  pass- 
port, with  an  exception  of  such  ships  which  only  sail  from  one 
port  in  the  Baltic  to  another. 

11.  As  good  and  lawful  prizes  are  to  be  considered  : 

All  such  ships  as  eyidently  belong  to  the  crown  of  Great  Bri- 
tain, or  to  subjects  of  his  Britannic  majesty,  in  whatever  part  of 
the  world  they  may  reside. 

Such  ships  as  carry  on  a  smuggling  trade  to  or  from  Great 
Britain,  or  the  countries  which  are  under  the  dominions  of  the 
said  power,  by  feigned  and  forged  papers  of  clearance,  as  well 
outward  as  homeward  bound,  sail  to  the  aboyementioned  coun- 
tries firom  such  places  wherein  no  clearance  is  allowed,  or  from 
these  countries  to  a  place  where  no  admittance  from  thence  is 
allowed. 

Such  ships  as  either  entirely  or  partly  are  loaded  with  contra- 
bands of  war,  and  which  are  proved  to  be  bound  to  harbours  in 
Great  Britain,  or  which  have  on  board  officers  or  privates  that 


Digitized  by 


Google 


96  APPENDIX. 

are  engaged,  or  are  to  be  engaged,  in  the  service  of  the  enemj, 
as  well  as  such  ships  that  might  approach  a  squadron  which 
blockades  a  Danish  city  or  harbour,  or  province,  in  order  to 
trade  with  the  enemy  for  provisions  or  refreshments. 

Such  ships,  the  crew  of  which  with  force  oppose  the  examina* 
tion  of  the  privateer.  In  like  manner  those  ships  that,  notwith- 
standing their  flag  is  considered  neutral,  as  well  with  regard  to 
Great  Britain  as  the  powers  in  war  with  the  same  nation,  still 
either  in  the  Atlantic  or  Baltic,  have  made  use  of  English  coa- 
voy. 

Such  Danish,  Norwegian,  or,  relative  to  Great  Britain,  hostile 
ship>  which,  aAer  having  been  captured  by  the  enemy,  is  re- 
captured, a  third  part  of  the  value  of  the  ship  and  cajrgo  thus 
re-captured,  is  due  to  the  captor,  whether  such  ship  be  taken 
before  or  after  the  expiration  of  the  space  of  twenty-four  hours* 
the  two-thirds  to  be  returned  to  the  owner.  If  such  ships,  on 
the  contrary,  are  re*captured,  which  as  well  with  regard  to  us 
as  to  the  enemy,  are  neutral,  the  re-captor  is  to  be  paid  an  equi- 
valent for  bis  danger  and  trouble  according  to  the  decision  c^ 
the  court  of  justice. 

12.  As  suspected  and  subject  to  a  further  examination  may  be 
brought  in  : 

Such  ships  as  are  not  furnished  with  the  documents  mentioned 
in  the  tenth  section. 

Such  ships  as  have  double  papers  or  documents,  which  ac- 
cording to  appearance  are  false. 

Such  ships,,  from  which  papers  have  been  thrown  overboard, 
or  by  other  means  destroyed,  particularly  if  this  has  taken  pl^ace 
after  the  privateer  was  within  sight. 

Those  ships,  the  commanders  of  which  have  refhsed  to  com- 
ply with  the  privateer's  request  to  open  such  recesses,  wherein 
contraband  of  war,  or  documents  relating  to  the  expedition  of 
the  ship,  are  suspected  to  be  concealed. 

Ships  under  the  above  named  predicaments  are  to  be  treats 
according  to  the  preceding  sections,  provided  the  suspicion 
against  them  be  not  removed  by  authentic  prooA  of  their  neu- 
trality and  lawful  destination. 
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13.  As  contraband  of  war,  (as  mentiobed  in  the  1  Itb  section,) 
are  to  be  consiJered  :  gnns,  mortani,  and  all  kinds  of  weapons, 
pistols,  bombs,  grenadoes,  balls,  firelocks,  flint-stones,  matches, 
gnn-powder,  salt-petre,  sulpbar,  breast  plates,  swords,:  bando- 
liers, cartouches,  saddles,  and  bridles:  such  articles  as  the 
above-mentioned,  howe?er,  eicepted,  as  are  necessary  to  the 
defence  of  the  ship  and  crew. 

When  the  privateer  meets  a  ship  that  sails  under  a  friendly  or 
neutral  flag,  he  is  to  hail  the  commander  in  order  to  make  him 
fiome  on  board  with  his  ship's  documents. 

If  these  are  in  proper  order,  he  is  directly  to  sufier  the  ship, 
to  proceed  on.  her  voyage,  without  tiemanding  any  thing  of  what- 
ever nature. 

If,  on  the  contrary,  he  finds  ground  to  suspect  unfair  dealings 
he  is  allowed  to  go  on  board  the  vessel  to  examine  her  more 
thoroughly. 

14.  Daring  this  examination,  he  must  not  venture  to  break 
open  any  drawers,  chests,  trunks,  barrels,  <;asks,  or  any  thing 
else,  wherein  (he  cargo  may  be  put  up,  nor  in  any  wrongful 
manner  investigate  into  such  part  of  the  cargo  that  may  lay  Sjcat- 
tered  about  in  the  ship ;  but  when  he  has  a  suspicion  of  contra* 
band  of  war  or  suspicious  papers  being  concealed  any  where, 
he  is  to  order  the  commander  to  open  such  recesses  which  are 
supposed  to  contain  them,  and  afterwards  again  to  lock  them. 

That  privateer  who  a^ts  contrary  to  these  orders,  is  to  pay 
the  damage,  forfeit  his  commission,  and  besides  be  punished  ac- 
cording to  the  circumstances. 

15.  Ifa  privateer  brings  in  a  ship,  he  is  forUd,  .under  the 
same  penalty  as  mentioned  in  the  14th  section,  to  unload,  sell, 
change,  or  in  any  other  way  to  dispose  of,  or  part  with,  any  part 
of  the  cargo,  but  he  ought,  in  concert  with  the  captain,  purser, 
or  nmte'of  the  ship  captured,  as  far  as  possible,  to  seal  and  lock 
np'the  whole  of  the  cargo  unopened,  (as  far  as  the  preservation 
of  the  cargo  does  not  require  the  contrary,)  until  his  arrival  at 
any  of  those  places  that  are  mentioned  afterwards. 

17.  In  case  of  necessity,  he  is  permitted  to  take  victuals  and 

N  • 
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ammmiitioD  oot  of  the  ship  captured,  bat  he  is  to  gire  the  i 
ter  of  her  a  list  of  it,  sigoed  by  himself. 
-  If  the  ship  carried  ia  afterwards  be  eondemDed  io  his  favour, 
what  has  been  thus  taken  away  is  to  be  deducted  from  his  share ; 
but  in  case  the  ship  be  not  condemned,  he  is  to  refund  in  money 
what  has  been  taken  out  of  the  ship. 

18.  All  papers,  passports,  letters  and  journals,  the  privateer, 
after  having  perused  them,  shall  be  obliged  to  put  up  and  seal,  to 
wliich  the  master  of  the  ship  adds  his.  They  remain  io  the  pos- 
session of  the  privateer  unopebed  until  they  may  be  delivered  up 
tp  the  magistrate  of  the  place  where  the  ship  is  brought  in. 

19.  The  privateer  is  to  proceed  to  sea  from  a  harbour  within 
our  dominions  ;  the  prizes  he  may  happen  to  make  during  the 
expedition,  are  to  be  carried  to  such  a  toll-place  in  Denmark, 
Norway,  Sleswick,  or  Holstein,  as  he  may  find  most  convenient, 
or  to  the  nearest  place  where  he  may  be  protected  by  military 
force,  but  to  no  foreign  places,  at  the  risk  of  losing  his  commis- 
sion and  the  sum  deposited  as  security,  unless  he  is  forced  to  do 
so  by  stress  of  weather,  for  want  of  provisions,  or  by  being  pur- 
sued by  the  enemy  ;  and  if  this  be  the  case,  he  shall  be  bound, 
(without  meanwhile  breaking  the  bulk,)  to  proceed  with  the  first 
favoui^able  wind  to  a  custom-place  within  our  dominions. 

20.  If  the  caigo,  however,  consists  of  goods,  which  according 
to  their  nature  easily  are  spoiled,  or  the  ship  through  average 
cannot  proceed  on  h<ir  voyage,  he  is  permittjed  to  apply  to  the 
magistrate  of  the  place  where  he  enters,  in  case  it  be  within  our 
dominions,  and  in  foreign  countries,  to  the  nearest  Danish  con^ 
sul,  who  are  to  take  such  measures  as  are  the  most  proper  for 
the  preservation  of  the  ship  and  cargo. 

21.  As  soon  as  the  privateer  enters  into  any  harbour  within 
our  dominions  with  a  prize,  he  is  directly  to  apply  to  the  judge 
of  the  place,  who  immediately,  and  at  farthest  within  24  hours, 
is  to  undertake  and  finish  the  examination,  as  well  of  the  priva- 
teer and  her  crew,  as  of  the  master  of  the  ship  captured,  toge- 
ther with  the  crew  and  passengers ;  he  is  minutely  to  examine 
and  cross«examioe  them  about  the  ship's  course  accordii^  to  the 
journal  and  other  circuqistances  ;  be  is  to  itivestigate  into  the 
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AQtheDticity  of  the  8hip*8  docomeDts  mentioned  in.the  lOCh  sec- 
tion»  the  passports  of  the  passengers,  their  situation  on  board» 
TOjage  and  errand,  as  well  as  the  place  where  the  ship  was 
seized,  the  conduct  of  the  privateer  before,  under»  and  after 
the  capture,  and,  in  short,  he  is  to  exaaiine  into  every  thing 
necessary  to  the  illustration  of  the  case. 

22.  During  the  proceeding,  it  is  the  duty  of  the  judge  in  ge« 
neral  to  consider  the  interest  of  both  parties  jn  the  most  careful 
numner,  and  before  the  final  decision,  summon  as  well  the  pri- 
vateer as  in  particular  the  master  of  the  ship  captured,  to  de- 
tlkre  whether  they  widi  for  any  farther  illustrations,  or  have 
any  thing  farther  to  observe,  upon  which  he  is  to  receive  and 
to  reflect  upon  the  claims  of  both  parties. 

The  utmost  attention  and  zeal  in  this  respect  are  hereby  in- 
culcated on  all  judges,  the  more  so,  as,  in  order  to  promote  the 
quick  expedition  and  discharge  of  justice,  so  necessary  in  legal 
proceedings,  (and  in  particular  for  the  ship  captured  that  may 
expect  a  release,)  we  have  suflered  the  parties  to  meet  by 
proxies  before  the  High  Court  of  Admiralty. 

23.  The  judge,  attendeii  by  two  citizens  residing  at  the  place, 
duly  sworn,  is  to  take  down  a  true  inventory,  and  it  is  to  be 
observed :  that  this  is  to  be  taken  of  the  caigo  according  to 
the  contents  of  the  ship's  documents,  and  no  unloading  to  take 
place  unless  the  privateer  ii^ists  upon  it,  or  the  judge  has 
grounded  suspicions  of  unfair  dealing  which  might  be  discovered 
by  the  unshipping^  or  other  circumstances  might  render  it  ne- 
cessary for  the  preservation  of  the  cargo. 

24*  This  being  observed,  and  the  case  by  the  respective  judges 
discussed,  so  far  that  sentence  at  the  prize  court  may  be  pro- 
nounced, the  proceedings  of  the  court  ought  to  be  takea  by  the 
secretary,  and  to  be  sent  by  a  speedy  messenger  to  the  said  court, 
t(>gether  with  the  inventory  and  the  rest  of  thedocuments.  The 
judge  then  informs  both  parties  that  the  case  will  be  decided 
upon  by  the  prize  court  as  soon  as  possible,  and  that  no  fiurther 
summons  before  that  court  will  take  place. 

26.  To  judge  of  prize  cases  in  the  first  instaqce,  we  nave  ap- 
'  pointed : 
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A  prize  coort  for  the  Islandf  of  ZealiDd,  Lolland,  Fabler, 
Moen,  and  neighbooriog  islands,  (the  island  of  Samsoe  excepts 
H)— «lt  is  held  it  Copenhagen  : 

'   One  for  the  northern  parts  of  Jatland,  and  the  dioceses  6f 
t*yon  and  Samsoe  ;  this  is  held  at  Aarhus. 

One  for  the  dukedoms  of  Sleswick  and  Hobtein,  held  at  Flens- 
borgh* 

'  One  for  each  of  onr  pro?inces  ^f  onr  kingdom  of  Norway, 
held  in  the  capital  of  the  respective  pro?mce. 

One  for  the  islands  of  Bomhohn  and  Christiansoe  held  at 
Ronne. 

'  Eath  of  these  courts  to  be  constituted  of  a  justitiarias  (presi- 
dent) and  two  assessors,  among  whom  an  officer  of  our  nayy. 

A  secretary  is  appointed  at  each  of  these  courts. 

26.  If  the  prize  court  finds  any  further  illustrations  necessary 
in  a  case,  the  court  ought  to  charge  the  judge  who  has  held  the 
eiamihation,  to  procure  such  as  may  be  wanted. 
'  27.  At  the  making  up  of  the  sentence,  every  circumstance 
ought  most  minutely  to  be  considered  ;  no  other  letters  or  proofii, 
however,  ought  to  be  taken  into  consideration,  but  such  as  were 
found  on  board  the  ship  when  she  was  captured,  as  it  is  only  left 
to  the  High  Court  of  Admiralty  to  decide  bow  far  any  of  the  par* 
ties  inay  be  allowed  to  produce  farther  evidence  or  prooft. 

The  final  issue  of  the  aentenc^  of  the  prize  court,  is  to  be 
published  in  the  official  journal,  of  the  province,  by  the  secretary 
of  the  court ;  the  sentence  itself,  upon  the  demand  of  the  par- 
ties, is  immediately  to  be  copied  and  delivered  to  them  for  their 
nnther  use. 

28.  If  any  of  the  parties  wish  to  appeal  frdm  the  sentence  of 
the  prise  court,  he  ought  to  declare  such  intention,  within  twen? 
ty-foor  hours  after  the  annunciation  of  the  sentence,  to  his  Op- 
ponent, and  afterwards  within  the  space  of  eight  weeks  procure 
summons  from  the  High  Court  of  Admiralty,  which  is  held  in 
our  royal  residence,  Copenhagen,  and  give  proper  warning  to 
the  judge  and  his  opponent,  agreeably  to  the  bill  of  April  SOth, 
1606,  containing  the  instructions  for  the  High  Court  of  Admi- 
ralty. 
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The  aummoDft  of  appeal  Id  Zealand  are  applied  for  in  the  High 
Court  of  Admiralty.  Out  of  Zealand,  the  chief  magistrates,  and 
at  Bomholm,  and  at  Christiansoe,  the  goFemors  are  authorized 
to  issue  out. sttch  summons  in  behalf  of  the  High  Court  of  Admi"* 
raltjr. 

When  the  case  is  decided  by  the  said  court,  no  further  appeal 
is  granted. 

29.  If  a  privateer  bring  in  a  ship  for  any  other  causes 
than  those  authorized  in  this  our  royal  bill,  he  is  not  only  tade- 
fray  all  the  expenses  of  the  case,  but  moreover  to  repay  all  the 
damage  suffered  by  the  ship  on  account  of  this  seizure. 

If,  on  the  contrary,  the  capture  is  upon  probable  cause,  the 
privateer  is  without  any  responsibility,  though  the  ship,  upon  the 
ground  of  certain  circumstances,  is  released  ;  in  this  case,  the 
expenses  arising  from  the  case  and  capture,  are  to  be  defrayed 
out  of  the  ship. 

If  any  of  the  parties,  without  any  sufficient  ground,  appeal 
from  the  sentence  pronounced,  he  may  expect  (if  his  opponent 
insists  upon  it)  to  be  sentenced  to  pay  the  loss  he  thereby  may 
have  suffered,  beside  the  expenses  of  the  law  suit. 
'  30.  When  any  ship  captured  is  condemned  in  favour  of  the 
teptor,  he  is  not  allowed  to  dispose  of  the  ship  and  cargo  accord- 
ing  to  pleasure,  but  both  parts  are  to  be  sold  generally  at  the 
place  where  the  ship  is  brought  in.  Out  of  the  amount  of  the 
sale,  beside  the  usual  salary,  one  per  centum  is  to  be  paid  to 
the  hospital  *  of  invalid  sailors  at  Copenhagen,  which  sum  it  is 
the  duty  of  the  judge  to  receive  and  transmit  to  the  direction  of 
the  said  institution,  receiving  their  acquittance. 
.31.  The  privateers  are  exempt  from  paying  the  usual  duty ; 
DO  clearance  of  duty  is  consequently  requisite  at  their  setting 
out ;  at  their  return  they  need  only  to  announce  their  arrival  at 
the  custom-house,  in  order  that  it  may  be  ascertained  they  im- 
port rio  goods.  Out  of  the  goods,  on  the  contrary,  which  arc 
carried  in  and  condemned,  all  duties  of  every  denomination  are 
to  be  paid,  similar  to  oUier  goods  imported. 

32.  The  expenses  before  the  court  in  prize  cases  we  have 
fixed  in  a  particular  bill  for  this  purpose ;  in  .the  like  manner 
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we  hare  Ordered  the  sum  to  be  paid  for  comfflinioiM  of  priya- 
teeriog*     ' 

33.  Every  captor  .of  a  ship,  either  hostile  or  suspected,  is  to 
provide  for  the  victaalliog  the  crew,  from  the  time  pf  the  ^p- 
tare  till  the  sentence  of  the  prize  court  is  pronouuced ;  the  ex* 
peoses  to  be  defrajed  out  of  the  ship,  when  the  case  is  closed. 

In  the  like  manner,  and  upon  thef  same  condition,  the  victual* 
ling  of  the  crew  of  the  ship  captured,  while  the  case  is  pending 
before  the  High  Court  of  Admiralty,  is  to  be  furnished  by  the 
captor,  provided  the  sentence  of  the  prize  court  be  appealed  from 
by  the  captor.  The  captor,  on  the  contrary,  if  he  has  gained  the 
case  before  the  prize  court,  and  appeafis  made  by  the  cap- 
tured,, is  not  bound  to  feed  the  crew,  unless  the  master  of  the 
ship  gives  full  security  for  the  expenses  paid  on  this  account. 
>  34.  The  magistrate  of  the  place  is  to  receive  and  deliver  up 
to  the  nearest  fort,  such  of  the  crew  of  a  ship  captured  and  con- 
demned, as  are  subjects  of  the  British  crown,  where  they  are 
considered  as  prisoners  of  war ;  as  fiur  as  they  prove  to  be  sub-^ 
jecis  of  neutral  or  friendly  powers,  they  are  to  bedelivered  bp 
4o  their  respective  consuls. 

36.  We  do  hereby  forbid  our  magistrates,  or  other  oflkers  to 
ivhom.  we  hav&  entrusted  the  execution  of  these  our  orders,  or 
who  are  employed  in  the  proceedings  or  decision  of  prize  cases, 
to'p^ake  in  any  expedition  of  privateering.  .Nor  must  any 
auctioneer,  who  is  commissioned  to  sell  any  ship  or.caigo  con* 
demned,bay  them  on  his  own  account. 

36.  A  copy  of  these  regulations  and  instructions  for  privateers 
to  be  on  board  of  every  privateer. ... 

TheiBe  are  our  will  and  orders,  according  to  Which  ev6ry  one  is 
to  conform..  • 

Given  at  our  i^yal  residence  of  Copenhagen,  10th  Biarch,  181Q. 


Un^r  oar  royal  band  and  seal. 

(t...) 

KAAS, 

BULOW, 

COLD, 

HONRAD, 

XNUDSEN, 

Digitized  by 


Google 


APPENDIX.  108 


0RDINARCB8  OF  CONORZSTS. 

Nov.  26,  1775. 

1.  ResolFed,  That  all  such  shipe  of  war,  frigates,  aloopa,  ThSagt  llabU 

to  CAptOVB* 

cutters,  and  armed  vessels,  as  are,  or  shall  be,  employed  in  the 
present  cruel  and  unjust  war  against  the  United  Colonies,  and 
shall  fall  into  the  hands  of,  or  be  taken  by,  the  inhabitants  there- 
of, be  seized  tmd  forfeited  to  and  for  the  purposes  herein- 
after mentioned. 

2.  Resolved,  That  all  transport  vessels  in  the  same  service,  Contrabtnd. 
having  on  board  any  troops,  arms,  ammunition,  clothing,  provi- 
sions, or  military  or  naval  stores,  of  what  kind  «oever,  and  all 

vessels  to  whomsoever  belonging,  that  shall  be  employed  in 
carrying  provisions,  or  other  necessaries,  to  the  British  army 
or  armies,  or  navy,  that  now  are«  or  shall  hereafter  be,  within 
any  of  the  United  Colonies,  or  any  goods,  wares,  or  merchan- 
dize, for  the  use  of  such  fleet  or  army,  shall  be  liable  to  seizure, 
and,  with  their  cargoes,  shall  be  confiscated. 

3.  That  no  master  or  commander  of  any  vessel  shall  be  en-  CoauBMnonf 
.  _    ,      .  .       ^  ,  .-       -  ,  ,        of  Lettewof 

titled  to  cruise  for,  or  make  prize  of,  any  vessel  or  cargo,  be-  Marqoe. 

fore  he  shall  have  obtained  a  commission  from  the  Congress,  or 
from  such  person  or  persons  as  shall  be  for  that  purpose  ap- 
pointed in  some  one  of  the  United  Colonies. 

4.  That  it  be,  and  is  hereby  recommended  to  the  several  CourtoorpriA. 
Legislatures  in  the  United  Colonies,  as  soon  as  possible,  to 

erect  courts  of  justice,  or  give  jurisdiction  to  the  courts  now  in 
being,  for  the  purpose  of  determining  concerning  the  captures 
to  be  made  as  aforesaid,  and  to  t)rovide,  that  all  trials,  in  such 
case,  be  had  by  a  jury,  under  such  qualifications  as  to  the  re- 
spective Legislatures  shall  seem  expedient. . 

5.  That  all  prosecutions  shall  be  commenced  in  the  Court  of  jaritdi^tNa  of 
that  Colony  in  which  the  captures  shall  be  mitde ;  but  if  no  coant^ 
such  Court  be  at  thatiime  erected  in  the  said  Colony,  or  if  the 

capture  be  made  on  open  sea,  then  the  prosecution  shall  be  ip 
the  Court  qf  such  Colony  a^  the  captor  may  find  most  conve* 
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nient :  pro?ided,  that  nothing  contained  in  this  resolution  shall 
be  construed  so  as  to  enable  the  captor  to  remove  his  prize 
from  any  Colony  competent  to  determine  concerning  the  sei- 
zure, after  he  shall  haye  carried  the  vessel  so  seized  within  any 
harbour  of  tb^  same. 
CMvt  of  Ap-  6.  That  in  all  cases'  an  appeal  shall  be  allowed  to  the  Con* 
^^^^  gress,  or  such  person  or  persons  as  they  shall  appoint- for  the 

trial  of  appeals ;  provided  the  appeal  be  demanded  within  five 
days  after  definitive  sentence,  and  such  appeal  be  lodged  with 
the  secretary  of  Congress  within  forty  days  afterwards;  and 
provided  the  party  appealing  shall  g^v^  security  to  prosecute 
the  s^d  appeal  to  efiect :  and  in  ease  *of  the  death  of  the  se- 
cretary during  the  recess  of  Congress,  then  the  said  appeal  to 
be  lodged  in  Congress  within  twenty  days  after  the  meeting 
thereof.' 

DittribiitMHi  of      7.  That  when  any  vessel  or  vessels  shall  be  fitted  out  at  the 
Friiea,  .      '        - 

expense  of  any  private  person  or  persons,  then  the  captures 

made  shall  be  to  the  use  of  the  owner  or  owners  of  the  said 
vessel  or  vessels ;  that  where  the  vessels  employed  in  the 
capture  shall  be  fitted  out  at  the  expense  of  any  of  the  United 
Colonies,  then  one-third  of  the  prize  taken  shall  be  to  the  use 
of  the  captors)  and  the  remaining  two-third3  to  the  use  of  the 
said  Colony ;  and  where  the  vessels  so  employed  shall  be  fitted 
out  at  ^e  Continental  charge,  then  one-third  shall  go  to  the 
captors,  and  the  remfuning  two-thirds  to  the  use  of  the  United 
Colonies:  provided,  nevertheless,  that  if  the  capture  he  a 
vessel  of  war,  then  the  captors  shall  be  entitled  to  one-half  of 
the  value,  and  the  remainder  shall  go  to  the. Colony- or  Conti* 
nent,  as  the  case  may  be,  the  necessary  ehaiges  of  condemna- 
tion of  aU  prizes  being  deducted  before  distribution  made.   ; 

Dee.  6,  1716. 

^■ptnfet  Resolved,-  That  ih  cases  of  recaptures,  the  receptors  have^ 

and  retain,  in  lieu  of  salvage,  one-eighth  part  of  the  true  value 
of  the  vessel  and  cargp,  or  either  of  tbem,  if  the  same  hath,  or 
have,  been  in  ppssession  of  the  enemy  twenty-four  liours  ;  onf* 
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fifth  part,  if  more  thao  tireiity-foiir  and  less  than  forty-eight 
hours ;  one-third  part,  if  more  than  forty-eight 'and  less  than 
ninety-six  hoars  ;  and  one  half,  if  more  than  ninety-six  hoars, 
unless  the  vessel  shall,  after  (he  capture,  hare  been  legally 
condemned  as  a  prize  by  some  Court  of  Admiralty,  in  which 
case  the  recaptors  to  have  the  whole ;  in  all  which  cases,  the 
share  detained,  or  prize,  to  be  divided  between  the  owners  of 
the  ship  making  the  recapture,  the  Colony  or  the  Continent,  as 
Ihe  case  may  be,  and  the  captors,  agreeably  to  a  former  reso- 
lution. 

Jan.  6,  1776. 

The  committee  to  whom  it  was  referred  to  consider  how  the 
share  of  prizes  allotted  to  the  captots,  ought  to  be  divided  be- 
tween the  officers  and  men,  brought  in  their  report,  which,  be- 
iifg  taken  into  consideration,  was  agreed  to  as  follows  : 

Resolved,  That  the  conmiander  in  chief  have  one  twentieth  Dittribotioo  of 
part  of  Ure  said  allotted  prize  money,  taken  by  any  ship  or  ^'^"^ 
ships,  armed  vessel  or  vessels,  under  his  orders  and  command. 

That  the  captain  of  any  single  ship  or  armed  vessel  have  two 
twentieth  parts  for  his  share,  but  if  more  ships  or  armed  vessels 
be  in  company  when  a  prize  is  taken,  then  the  two  twentieth 
parts  to  be  divided  amongst  all  the  captains. 

That  the  captains  of  marines,  lieutenants  of  the  ships  or 
armed  vessels,  and  masters  thereof,  share  together,  and  have 
three  twentieth  parts  divided  among  them,  equally,  of  all 
prizes  taken  when  they  are  in  company. 

That  the  lieutenants  of  marineis,  sui^eons,  chaplains,  pursers, 
boatswains,  gunners,  carpentere,  the  master^s  mates,  and  the 
secretary  of  the  fleet,  share  together,  and  have  two  twentieth 
parts  and  one-half  of  a  twentieth'  part,  divided  among  them 
eiqually,  of  all  prizes,  when  they  are  in  company. 
'  That  the  following  petty  warrant,  and  petty  officers,  viz : 
(allowing  for  each  ship,  six  midshipmen ;  for  each  brig,  four 
midshipmen ;  for  each  sloop,  two  midshipmen,  one  captain*s 
clerk,  one  surgeon^s  mate,  one  steward^  one  sailmaker,  one 
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eloper,  ope  l^nnorer,  two  hoaUwain^s  niateSy  two  ganners 
filiates,  two  carpeDter's  mates,  one  cook,  one  cockswain,  two 
nerg^jihts  of  mariiiei),  and  one  sergeant  for  each  brig  and  sloop,) 
Kafe  three  twentieth  parts  divided  among  them,  equally ;  and 
when  a  prize  is  taken  by  any  ship  or  ressel^  on  board,  or  in 
company  of  .which  the  commander  in  chief  is,  then  the  com- 
inander  in  <pbiers  cook  or  cockswain  to  be  added  to  this  allot- 
ment, and  have  their  shares  with  those  last  mentioned. 

That  the  remaining  eight  twentieth  parts,  and  one  half  of  the 
twentieth  part,  be  divided  among  the  rest  of  the  ship  or  ships 
companies,  as  it  may  happen,  share  and  share  alike. 

That  no  officer  or  man  have  any  share,  but  such  as  are  ac- 
tually on  board  their  several  vessels  when  any  prize  or  prizes 
are  taken,  excepting  only  such  as  may  have  been  ordered  on 
board  any  other  prizes  before  taken,  or  sent  away  by  his  or 
their  coomianding  officers. 

March  23,  1776. 

Resolved',  That  the  inhabitants  of  these  colonies  be  permit* 
ted  to  fit  out  armed  vessels  to  cruise  on  the  enemies  of  these 
United  Colonies. 

Aprils,  1776. 

The  committee  appointed  to  prepare  the  form  ^f^  commis- 
sion and  instructions  to  commanders  of  private  ships  of  war, 
brought  in  the  same,  which  were  read. 

The  commission  being  agreed  to,  is  as  follows : 
Form  of  com-.     The  delegates  of  the  United  Colonies  of  New  Hampshire, 

iDiMioD  for  pri-  '    * 

▼«fte^  armed'  Uc  to  all  whom  these  presents  shall  come,  greeting  :  K.now  ye, 
that  We  have  granted,  and  by  these  presefits  do  grant,  license 
ted  authority  to  -^s^*— ,  mariner,  commanded  of  the  -r-^»  called 
the  -^— >  of  the  burthen  of — -^  tonf,  or  thereabouts,  belonging 
to  -•-—.,  of  — — ,  in  the  Colony  of  -— r-f  mounting  -^■^-  car- 
riage guns,  and  navigated  by  r— -  men,  to  fit  out  and  set  forth 
the  said  -1*—,  in  a  warlike  m&nner,  and  by  and  with  the  said 
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-— «  and  crew  thereof,  by  force  to  attack,  seize,  and  t^ke.the 
ship,  and  other  ressels,  belonging  to  the  inhabitants  of  (jrre^t 
Britain,' or  any  of  them,  with  their  tackle,  apparel,  famitore, 
and  lading,  on  the  high  seas,  or  between  high  and  low-water 
marks,  and  to  bring  the  same  to  some  conyenient  ports  in  the 
said  Colonles,^  in  order  that  the  Courts,  which  are  or  shall  i>e 
there  appointed  to  hear  and  determine  causes  civil  and  maritime, 
may  proceed  in  doe  form  to  condemn  the  said  captures^  if  they 

be  adjudged  lawful  prize  ;  the  said  having  given  bond, 

with  sufficient  sureties,  that  nothing  be  done  by  the  said  — — , 
or  any  of  the  officers,  mariners,  or  company  ijhereof,  contrary 
to,,  or  inconsistent  with,  the  usages  and  custom'  of  nations,  and 
the  instructions,  a  copy  of  which  is  herewith  delivered  to  him. 
And  we  will,  and  require,  all  our  officers  whatsoever,  to  give 
.succour  and  assistance  to  the  said  —  in  the  premises.  This 
commission  shall  continue  in  force  until  the  Congress  shall  issue 
orders  to  the  contrary. 

By  order  of  Congress. 
Attest, — -.  ,  President. 

^pril  3,  1776. 

Resolved,  That  blank  commissions,  for  private  «hips  of  war,     Comminioiu. 
stud  letters  of  marque  and  reprisal,  signed  by  the  president,  be  armed  vesteit 
sent  to  the  general  assemblies,  conventions,  and  councils  or   ^     '^^ 
committees  of  safety,  of  the  United  Colonies,  to  be  by  then^ 
filled  and  delivered  up  to  the  persons  intending  to  fit  put  such . 
private  ships  of  war,  for  making  captures  of  British  vessels  and 
caigoer,  who  shall  apply  for  the  same,  and  execute  the  bonds 
which  shall  he  sent  with  the  said  commissions,  which  bonds 
shall  be  returned  to  the  Congress* 

Resolved,  That  every  person  intending  to  set  forth  and  fit     Applicatiou 
out  a  private  ship  or  vessel  of  war,  and  applying  for  a  cemmis-  nontTbovrto 
sion,  or  letter  of  marque  and  reprisal  for  that  purpose,  shall 
produce  m  writing  subscribed  by  him,-  containing  the  name  and 
tonnage,  or  burthen  of  the  ship  or  vessel,  the  numberofher  guns, 
with  their  weight  of  n^etal,  the  name  and  place  of  residence  of 
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the  owner  or  owoers,  the  name  of  the  commander  and  other  offi- 
certy  the  number  of  the  crew,  and  the  qoantitj  of  provisions 
and  warlike  stores;  which  writing  shall  be  delivered  to  the 
Secretary  of  Congress,  or  to  the  Clerk  of  the  House  of  Repre- 
lentatifes,  convention,  or  cooncil,  or  committee  of  safety,  of 
the  colony  in  which  the  sliip  or  vessel  shall  be,  to  be  transmit- 
ted to  the  said  secretary,  and  shall  be  registered  by  him,  and 
that  the  commander  of  the  ship  or  vessel,  before  the  commis- 
sion 0^.  letters  of  marque  and  reprisal  shall  be  granted,  shaH, 
Bona  to  ba  together  with  sureties,  seal  and  deliver  a  bond,  in  the  penalty 
of  five  thousand  dollars,  if  the  vessel  be  of  one  hundred  tons  or 
under,  or  ten  thousand  dollars,  if  of  greater  burthen,  payable 
to  the  President  of  the  Congress,  in  trust,  for  the  use  of  the 
United  Colonies,  with  conditions  of  the  words  following,  to  wit : 
Form  of  bond.  «<  The  condition  of  this  obligation  is  such;  that  if  the  above 
bounden  — ,  who  is  commander  of  the called  — ,.  be- 
longing to  ,  of  ,  in  the  colony  of  ,  mounting 
•^—  carriage  guns»  and  navigated  by  — —  men,  and  who 
hath  applied  for  a  commission,  and  letters  of  marque  and 
reprisal,  to  arm,  equip,  and  set  forth  the  said  »— -,  as  a  private 
ship  of  war,  and  to  make  captures  of  British  vessels  and  car- 
goes, shall  not  exceed  or  transgress  the  powers  and  authorities 
which  shall  be  contained  in  the  said  commission,  but  shall,  in 
all  things,  observe  and  conduct  himself,  and  govern  his  crew, 
by  and  according  to  the  same,  and  certain  instructions  there- 
with to  be  delivered,  and  such  other  instructions  as  may  here- 
after be  given  to  him  ;  and  shaH  make  reparation  for  all  dama- 
ges sustained  by  any  misconduct  or  unwarrantable  proceedings 
of  himself,  or  the  officers  or  crew  of'  the  said  — — ,  then  this 
obligation  sbidl  be  void,  or  else  remain  in  force  :*'  which,  bond 
shall  be  lodged  with  the  said  Secretaiy  of  Congreas. . 

J^ovetnbtr  15,  177^4 

Cong^98  took  into  consideration  the  report  of  the 
relative  to  the  navy  :  whereupon^ 
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I,  That  a  bounty  of  twenty  dollars  be  paid  to  the     '^^^^^ 
rs,  officen.  and  men,  of  soqli  contioeDlal  shipt  or  and  liMd  mo- 


Resolved, 
coromanden, 

vessels  of  war  as  shall  make  prize  of  any  British  ships  or  vessels 
of  war,  for  every  cannon  mounted  on  board  each  prise  at  the 
time  of  such  capture,  and  eight  dollars  per  head  for  every  man 
then  on  boards  and  bebnging  to  such  prize. 

Tuetday^  May  2,  1780. 

The  board  of  admiralty  having  reported  the  form  of  a  com- 
mission  fpr  private  vessels  of  war,  and  of  the  bond  to  be.  given 
bj  the  master  and  commander  of  the  said  private  armed  vessels, 
and  instructions  to  the  said  masters ;  the  same  wete  t^ken  into 
consideration  and  agreed  to,  as  follows : 

TTu  form  of  a  Committion* 

The  Congress  of  the  United  States  of  America,  to  all  to  Jf^ff^ 
'-  '  r     whom  these  presents  shall  come,  send  greeting :  ▼■fa  ,  yawd 

KNOW  YE,  That  we  have  granted,  and  by  these  presents 
do  grant,  license  and  authority  to——,  mariner,  commander  of 

the  — ,  called  the ,  of  the  burthen  of  —  tons,  or 

thereabouts,  belonging  to  ,  mounting  -•-»  carriage  guns, 

and  navigated  by  — —  men,  to  fit  out  and  set  forth  the  said  — »• 
in  a  warlike  manner,  and  by  and  with  the  said  •-^-r*,  and  the 
officers  and  crew  thereof,  by  force  of  arms,  tp  attack,  subdue, 
seize,  and  take  all  ships  and  other  vessels,  goods,  wares,  and 
merchandises,  belonging  to  the  crown  of  Oreat  Britain,  or  any  of 
the  subjects  thereof,  except  the  ships  or  vessels,  together  with 
their  cargoes,  belonging  to  any  inhabitant  or  inhabitants  of  B«f- . 
muda,  and  such  other  ships  or  vessels  brioging  persons  iritb  in- 
tent to  settle  withvi  any  of  the  said  United  Sutee,  Which  sbiifo 
or  vessels  shall  be  suffered  to  pass  unmolested,  the  masters 
thereof  permitting  a  peaceable  search,  asd  giving  satis&clofy 
information  of  (heir  lading  and  their  destination  ;  or  any  other 
ships  or  vessels,  goods,  wares,  or  merchandises,  to  whoassoever 
bekmging,  which  ere  or  shall  be  declared  to  be  subjects  of  cap- 
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tore  by  any  resolutions  of  Congressi  or  which  are  so  deemod 
by  Uie<Law  of  Nations :  and  the  said  ships  and  vessels,  goods, 
wares,  ttid  merchandises,  so  apprehended  as  aforesaid,  and  as 
prize  taken,  to  bring  into  port,  in  order  that  proceedings  may 
be  had  concerning  such  capture  in  due  form  of  law,  and  as  to 
.  right  and  justice  appertaineth :  and  we  request  all.  kings,  prin- 
ces, states  and  potentates,  being  in  friendship  or  alliance  with 
the  said  United  States,  and  others  to  whom  it  shall  appertain, 
to  give  the  said  — r—  all  aid,  assistance,  and  succour,  in  their 
ports,  with  his  said  vessel,  company,  and  prizes,  we,  in  the 
name  and  on  behalf  of  the  good  people' of  the  said  United  States, 
engagbg  to  do  the  like  to  all  the  subjects  of  such  kings,  prin- 
ces, stMes  and  potentates,  who  shall  come  into  any  ports  within 
the  said  United  States.  And  we  will  and  require  all  our  oi&cers 
whatsoever,  to  give  to  the  said  •— ^-  all  necessary  aid,  succour, 
and  assistance  in  the  premises.  This  commission  shall  continue 
in  force  during  the  pleasure  of  the  Congress,  and  no  longer. 

In  testimony  whereof,  we  have  caused  the  seal  of  the  Admi- 
ralty of  the  United  States  to  he-  affixed  hereunto.    Witness,  his 

Excellency ,  Esquire,  President  of  the  Congress  of  the 

United  States  of  America,  at  — ,  this  — —  day  of ,  in  the 

year  of  oar  Lord  6ne  thousand  seven  hundred  and  — — ,  and  in 
the '     ■■  year  of  our  independence. 

Passed  the  Admiralty  Office. 
Attest,    .'    ■,  Secretaiy  of  the  Board  of  Admiralty. ' 

Thi  Form  of  the  Band. 

Form  of  Bood.  Know  all  men  by  these  f^resents,  that  we,  -^— ,  are  held  and 
firmly  bouid  to^  A.  B.  Esquire,  treasurer  of  the  United  States 
tf  Ameiicai;  in  Jtbo^  penalty,  of  twenty  thonsand  Spanish  milled 
doHatf,  or  otbermeneyequiyalenttheneto,.  tobe  paid  to  the 
.jaid  A.  B.y.treasnrer.as  aforesaid,  or  te  |iis«' successors  in  that 
office.  .To  which  payment,  weH  and'teily.-to  he  made  and 
done,  we  bind  oanelres,  our  faein,^executors,  and  administra- 
tors, jointly  and  severally,  firmly  by  these  prese»[its.  Sealed 
with  our  seals,  and  dated  die  — — «  day  of  •— ^^ip  the  year  of 
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6ur  Lord  — » aod  io  the  — • —  year  of  the  Independeiice  of 
the  United  States. 
The  condltioQ  of  this  obligation  is  such,  that  whereas  the 

abore  boanden ,  master  and  commaDder  of  the      '  ,  called 

the  — ,  beloDgiDg  to  — — »  momitiDg  —  carriage  gans,  and 
navigated  bj  -^— -  meo/  aod  who  hath  applied  for  imd  receive 
a  commission,  bearing  date  with  these  presents,  licensing  and 
aathoriziog  him  to  fit  out  and  set  forth  the  said in  a  war- 
like manner ;  and  bj  and  with  the  said  *— ,  and  the  officers 
and  crew  thereof,  by  force  of  arms,  to  attack,  subdue,  seize, 
and  take  all  ships  and  other  yessels,  goods,  wares,  and  mer- 
cUmdize,-  belonging  to  the  crown  of  Great  Britain,  or  any  of 
the  spbjects  thereof;  (excepting  the  ships  or  vessels,  together 
with  their  cargoes,  belonging  to  any  inhabitant  or  inhabitants  of 
Bermuda,  and  such  other  ships  or  vessels  bringing  persons  with 
intent  to  settle  within  the  said  United  States ;)  and  any  other 
ships  or  vessels,  goods,  wares,  and  merchandize,  to  whomso- 
ever belonging,  which  are  or  shall  be  declared  to  be  subjects 
of  capture  by  any  resolutions  of  Congress,  or  which  are  so 
deemed  by  the  law  of  nations.  If,  therefore,  the  said  ~— - 
shall  not  exceed  or  transgress  the  powers  and  authorities  giren 
.and  granted  to  him  in  and  by  the  said  commission,  or  which  ere 
or  shall  be  given  and  granted  to  him  by  any  resolutionsyacts, 
or  instructions  of  Congress,  but  shall,  in  all  things,  govern  and 
conduct  himself  as  master  and  commander  of  the  said  — — ,  and 
the  officers  and  crew  belonging  to  the  same,  by,  and  according 
to  the  said  commission,  resolutions,  acts,  and  instructions,  and 
any  treaties  subsisting,  or  which  may  subsist  between  the  Uni- 
te9  States  of  America  and  any  prince,  power,  or  potentate 
whatever :  and  shall  not  violate  the  law  of  nations  or  the  rights 
of  neutral  powers,  or  of  any  of  their  subjects,  and  shall  naake. 
reparation  for  all  damages  sustained  by  any  misconduct  er  un- 
warrantable piroceeclingi  of  him^lf  or  the  officers  or  crew  of 
the  said  — -r,  then  this  obligation  to  be  Toid,  otherwise  td  re-, 
main  in  full  force.    ' 

•  Signsd,  sealed,  and  delivered,  > 
in  the  presenee  of  oi^       I 
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InstrucUons  to  the  captaim  and  commanden  of  private  armed 
vessels,  which  shall  have  commissions  or  letters  of  marque  and 
reprisal. 

luttnictioQs  to  1.  You  may,  by  force  of  arms,  attack,  subdue,  and  take  all 
▼eisel^  ^^^  ships  and  other  vessels  belonging  to  the  crown  of  Great  Bri- 
tain, or  any  of  the  subjects  thereof,  on  the  high  scs|^,  or  be- 
tween high  water  and  low  water  marks,  (except  the  ships  6r 
vessels,  together  with  their  cargoes,  belonging  to  any  inhabitant 
or  inhabitants  of  Bermuda,  and  such  otber  ships  and  vessels 
bringing  persons  with  intent  to  settle  and  reside  within  the 
United  States,  which  you  shall  suffer  to  pass  unmolested,  the 
commanders  thereof  permitting  a  peaceable  search  and  giving 
satisfactory  information  of  the  contents  of  the  lading,  and  desti- 
nation of  the  voyages.)  And  you  may  also  annoy  the  enemy 
by  all  the  means  in  your  power,  by  land  as  well  as  by  water, 
taking  care  not  to  infringe  or  violate  the  laws  of  nations  or  the 
laws  of  neutrality. 

2.  You  are  to  pay  a  sacred  re^rd  to  the  rights  of  neutral 
powers,  and  the  usage  and  custopi  of  civilized  nations,  and  oa 
no  pretence  whatever  presume  lb  take  or  seize  any  ships  or 
vessels  belonging  to  the  subjects  of  princes  or  powers  in  alii* 
ance  with  these  United  States,  except  they  are  employed  in 
carrying  contraband  goods  or  soldiers  to  our  enemies ;  and  in 
such  case  you  are  to  conform  to  the  stipulations  contained  in 
the  treaties  subsisting  between  such  princes  or  powers  and 
these  states  ;  and  you  are  not  to  capture,  seize,  or  plunder  any 
ships  or  vessels  of  our  enemies,  be^ng  under  the  protection 
jof  neutral  coasts,  nations,  or  princes,  under  the  pains  and  pe- 
nalties expressed  in  a  proclamation  issued  by  Congress  the  9th 
day  of  May,  Anno  Domini  1778. 

3.  Ton  shall  bring  such  ahips  and  vessels  as  you  shall  take, 
widi  ttieirgans,  riggiog,  tackle,  apparel,  furniture,  and  lading, 
to  some  coovenieot  port  or  ports,  that  proceedings  nay  there- 
upoa  be  had  in  dae  form  of  law  concerning  such  captures. 

;4.  Tou  shall  send  the  master,  or  pilot,  and  one  or  more  prio* 


Digitized  by 


Google 


APPENDli.  flS 

.cipal  person  or  persons  of  the  company  of  ererj  ship  or  ressel 
bj  yon  taken  in  sach  ship  or  yessel,  Us  soon  after  the  captnre 
as  may  be,  to  be  by  the  judge  or  judges  of  such  court  as  afore- 
said examined  upon  oath,  and  make  answer  to  such  interrogato- 
ries as  may  be  propounded  touching  the  interest  or  property,  of 
the  ship,  or  vessels,  and  her  lading ;  and,  at  the  same  time,  you 
shall  deliver,  or  cause  to  be  delivered,  to  the  judge  or  judges, 
all  passes,  sea-briefs,  charter-parties,  bills  of  lading,  cocket^, 
letters,  and  other  documents  and  writings  (bund  on  board,  proving 
the  said  papers  by  the  affidavit  of  yourself,  or  of  some  otlier 
person  present  at  the  capture,  to  be  produced  as  they  were  re- 
ceived, without  fraud,  addition,  subduction,  or  embezzlement, 

6.  You  shall  keep  and  preserve  every  ship  or  vessel,  and 
cargo,  by  you  taken,  until  they  shall,  by  sentenee  of  a  court 
properly  authorized,  be  adjudged  lawful  prize,  or  acquitted, 
not  selling,  spoiling,  waiting,  or  diminishing  the  same,  or  break- 
ing the  bulk  thereof,  nor  suflering  any  such  thing  to  be  done. 

6.  If  you,  or  any  of  your  officers  or  crew,  shall,  in  r old 
blood,  kill  or  maim,  or  by  torture  or  otherwise,  cruelly,  inhu- 
manly, and  contrary  to  common  usage,  and  the  practice  of 
civilized  nations  in  war,  treat  any  person  or  persons  surprised 
in  the  ship  or  vessel  you  shall  take,  the  offender  shall  be 
severely  punished. 

7.  Ton  shall,  by  all  convenient  opportunities,  send  to  the 
Board  of  Admiralty,  written  accounts  of  the  captures  you  shall 
make,  with  the  number  and  names  of  the  captives,  and  intelli- 
gence of  what  may  occur,  or  be  discovered  concerning  the  de- 
signs of  the  enemy,  and  the  destinations,  motions,  and  operations 
of  their  6eets  and  armies. 

8.  One-third,  at  least,  of  your  whole  company,  shall  be  lands- 
men. 

9.  You  shall  not  ransom  or  discharge  any  prisoners  or  cap- 
tives, but  you  are  to  take  the  utmost  care  to  bring  them  into 
port ;  and  if,  from  any  necessity,  you  shall  be  obliged  to  diitmiss 
any  prisoners  at  sea,  you  shall,  on  your  return  from  your  cruise, 
make  report  thereof  on  oath  to  the  judge  of  the  admiralty  of 
the  state  to  which  you  belong,  or  in  which  you  arrive,  within 
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twenty  days  after  your  arrival,  with  your  reasons  for  such  dis- 
cission. And  yoa  are  to  deliver,  at  your  expense,  or  the  ex- 
pense of  your  owners,  the  prisoners  you  shall  bring  into  port, 
to  a  commissary  of  prisoners  nearest  the  place  of  their  landing, 
or  into  the  nearest  county  jail. 

10.  You  shall  observe  all  such  farther  instructions  as  Con- 
gress shall  hereaflcr  give  in  the  premise?,  when  you  shall  have 
notice  thereof. 

11.  If  you  shall  do  any  thing  contrary  to  these  instructions, 
or  to  others  hereafter  to  be  given,  or  willingly  suffer  such  thing 
to  be  done,  you  shall  not  only  forfeit  your  commission,  and  be 
liable  to  an  action  for  breach  of  the  condition  of  your  bond» 
but  be  responsible  to  the  party  grieved  for  damages  sustained 
by  such  malversation. 

Resolved,  That  the  Board  of  Admiralty  be  empowered,  and 
directed  to  cause  to  be  printed,  so  many  copies  of  said  forms 
as  they  shall  judge  necessary. 

Resolved,  That  the  President  transmit  to  the  Governors  or 
Presidents  of  the  respective  States,  so  many  copies  of  the  said 
forms  as  the  Board  of  Admiralty  shall  advise,  and  at  the  same 
time  inform  tbena,  that  it  is  the  intention  of  Congress,  that  all 
commissions  and  instructions  now  in  force,  be  cancelled  as  soon 
as  possible,  and  commissions,  bonds,  and  instructions  of  the 
new  form,  be  substituted  in  place  thereof. 

The  motion  of  Mr.  Madison. was  again  taken  into  considera- 
tion, and  thereupon  the  followidjg  Ordinance  was  passed : 

Jin  Ordinance  reUUive  to  the  capture  and  condemnation  afPrizee, 

The  United  States  in  Congress  assembled,  taking  into  consi- 
deration the  implacUble  war  waged  against  them  by  the  king  of 
Crreat  Britain,  and  judging  it  inconsistent  with  their  dignity,  as 
a  free  and  independent  nation,  any  longer  to  continue  indul- 
gencies  and  exemptions  to  any  of  the  subjects  of  their  enemy, 
ivho  is  obstinately  bent  upon  their  destruction  or  subjugation, 
have  thought  it  proper  to  ordain  and  order,  and  it  is  hereby 
ordained  ftnd  ordered,  that  henceforward  general  reprisals  be 
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granted  agaiDSt  the  ships,  goods,  and  sabjecU  of  the  king  of  Enenij*«  itiiipt 
Great  Britaia;  «o  that,  as  well  the  fleets  and  ships  of  these  tolaptarar^^^ 
United  States,  as  also  all  other  ships  and  vessels  commissioned 
by  letters  of  marque  or  general  reprisals,  or  otherwise,  by  the 
authority  of  the  United  States  in  Congress  assembled,  shall, . 
and  tnay  lawfully  seize  all  ships,  vessels,  and  goods,  belonging 
to  the  king  or  qrown  of  Great  Britain,  or  to  his  subjects,'  or 
others  inhabiting  within  any  of  the  territories  or  possessions  of 
the  aforesaid  king  of  Great  Britain,  and  bring  them  to  judgment 
in  any  of  the  Courts  of  Admiralty  that  now  are,  or  hereafler 
may  be,,  established  in  any  of  these  United  States,  by  the  au- 
thority of  the  United  States  in  Congress  assembled ;  and  the  > 
said  Courts  of  Admiralty  are  hereby  authorised  and  required, 
to  take  cognizance  of,  and  judicially  to  proceed  upon,  all,  and 
all  manner  of  captures,  seizures,  prizes,  and  reprisals  of  all 
ships  and  goods  that  are,  or  shall  be  taken,  and  to  hear  and  de- 
termine the  same,  and,  according  to  the  course  of  Admiralty, 
'  and  the  laws  of  nations,  to  adjudge  and  condemn  all  such  ships, 
vessels,  and  goods,  as  shall  belong  to  the  king  of  Great  Britain, 
or  to  his  subjects,  or  to  any  others  inhabiting  %vithin  any  of  the 
countries,  territories,  or  dominions,  or  possessions,  of  the 
aforesaid  king  of  Groat  Britain. 

And  that  the  Board  of  Admiralty, '  or  secretary  of  marine, 
forthwith  prepare,  and  lay  before  the  United  States  in  Congress 
assembled,  a  draught  of  instructions,  foe  such  ships  or  vessels 
as  shall  be  commissionated  for  the  purposes  above-mentioned. 

And  it  is  hereby  further  ordained,  that  the  destruction  of  Spoliatioa    of 
papers,  or  the  possession  of  double  papers,  by  any  captured  ^p?"  <»""»•• 
vessel,  shall  be  deemed  and  taken  as  just  cause  for  the  con- 
demnation of  such  captured  vessel ;  and  that,  when  any  prize, 
having  been  taken  and  possessed  by  the  enemy   tf\:enty-four  Recaptni^s 
hours,  shall  be  retaken  from  them,  the  whole  of  such  recaptur*  "*  savage. 
ed  prize  shall  be  condemned  for  the  use'of  the  recaptors  ;  but 
in  cases  where  the  prize  shall  have  continued  in  the  possession 
of  the  enemy  less  than  twenty-four  hours,  k  shall  be  restored 
»o  the  original  owner  or  owners,  except  one  third  part  of  tho 
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true  yalae  tbereofy  which  shall  be  allowed  as  salvitge  to  the  re- 
captors. 
rraain^jvith  And  it  IS  hereby  farther  ordained,  that  the  citizens  and  iDhm- 
bitanU  of  these  United  States  be,  and  they  hereby  are^  strictly 
enjoined  and  required  to  abstain  from  all  intercourse,  correa* 
pondence,  or  dealings  whatsoeyer,  with  the  subjects  of  the  said 
king  of  Great  Britain,  while  at  open  war  with  these  United 
States,  as  they  will  answer  the  same  at  their  peril ;  and  the 
executiyes  of  the  several  States  are  hereby  called  upon  to  take 
the  roost  vigilant  and  effectual  measures  for  detecting  and  sup- 
pressing^^  such  intercourse,  correspondence,  or  dealings,  and 
bringing  the  authors  ihereoi]|  or  those  concerned  thereb,  to 
condign  punishment. 

And  in  order  the  more  effectually  to  remove  every  coloura- 
ble pretence  for  continuing  such  intercourse,  it  is  hereby  or- 
dained, that  from  and  after  the  first  day  of  November  next,  no 
benefit  shall  be  claimed  from,  nor  countenance  or  regard  paid 
to,  any  letters  of  passport  or  safe  conduct,  heretofore  granted 
by  the  Congress  of  the  United  States,  to  any  of  the  citizens  or 
inhabitants  thereof,  or  to  any  person  or  persons  whatever,  for 
the  removal  of  their  property  or  effects  from  places  within  the 
dominions  or  possessions  of  the  said  king  of  Great  Britain : 

Provided  always^  that  this  ordinance  shall  not  extend  to  au- 
thorise tbe  capture  or  condemnation  of  any  vessel  belonging  to 
any  inhabitant  of  Bermudas,  which  being  loaded  with  salt  only, 
may  arrive  in  any  of  these  United  Stales,  on  or  before  the  first 
day  of  May  next. 

And  it  is  hereby  ordained,  that  all  former  acts  or  resolutions 
of  Congress,  contrary  to  the^tenor,  true  intent,  and  meaning  of 
this  ordinance,  be,  jind  they  are  hereby  repealed. 


Saturday,  April  7ih,  1781. 

On  a  report  of  a  committee,  consisting  of  Mr.  Yarnum,  Mr. 
Bee,  and  Mr.  Van  Dyke,  to  whom  was  referred  the  draught  of 
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iDstracUoot  to  the  captains  of  private  anned  reveb,  reported 
by  the  Board  of  Admiralty  :* 

Be  it  ordained,  and  it  is  hereby  ordained,  by  the  United  fnttmciioat  ta 
States  in  Congress  assembled,  that  the  following  instroctions  be  f«Mtii. 
ebsenred  by  the  captains  or  commanders  of  prirate  armed 
vessels,  commissioned  by  letters  of  marque  or  general  repri* 
sals,  or  otherwise,  by  the  authority  of  the  United  States  in 
Congress  assembled. 

First.  YoQ  may  by  force  of  arms,  attack,  sobdae,  and  seize  EpMqr  ^p$* 

and       enaoBj 

all  ships,  vessels,  and  goods,  belonging  to  the  king  or  crown  of  roods  therain, 

Qreat  Britain, '  or  to  his  sobjects,  or  others  inhabiting  within  tan.* 

any  of  the  territories  or  possessions  of  the  aforesaid  king  of 

Great  Britain,  on  the  high  seas,  or  between  high  water  and  low 

water  marks.    And  yon  may  also  annoy  the  enemy  by  all 

means  in  your  power,  by  land  as  well  as  by  water,  taking  care 

not  to  infringe  or  violate  the  laws  of  nations,  or  laws  of  neu* 

trality. 

Second.  Yoo  are  to  pay  a  sacred  regard  to  the  rights  of  neu-  Fie*  shipt,' 

ffcc  coodSf  ox* 
tral  powers,  and  the  usage  and  customs  of  civilized  natipns ;  cep^   ooiiti*t 

and  on  no  pretence  whatever,  presnme  to  take  or  seize  any 

ships  or  vessels  belonging  to  the  subjects  of  princes  or  powers 

in  alliance  with  these  United  States  ;  except  they  are  employ* 

ed  in  carrying  contraband  goods  or  soldiers  to  our  enemies  ;  and 

in  such  case  you  are  to  conform  to  the  stipulations  contained  in 

(he  treaties  subsisting  between  such  princes  or  powers  and 

these  States  ;  and  you  are  not  to  capture,  seize,  or  plunder  any 

ships  or  vessels  of  our  enemies,  being  under  the  protection  of 

neutral  coasts,  nations,  or  princest  under  the  pains  and  penal^ 

ties  expressed  in  a  proclamation  issued  by  the  Congress  of  the 

United  States,  the  ninth  day  of  Hay,  in  the  year  of  our  Lord 

one  thousand  seven  hundred  and  seventy-eight. 

Third.  You  shall  permit  all  neutral  vessels  freely  to  navigate 

*  This  Ordinance  was  pa^wd  by  CangfOM  in  oooaeqoanco  of  the  temporary  ra- 
cognition,  bj  the  United  Stalea  and  Fran^  of  the  principles  of  the  anned  oeu* 
tralitj,  as  laid  down  in  the  declaration  of  her  Majesty,  the  Empress  of  Rossia,  of 
February  28th,  1780.    2DaU,  18.    See,  also,  Darby  ^t  of.  ?.  The  Mtis  Estera, 
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OD  the  high  seas,  or  coasts  of  America,  except  such  as  are  em- 
ployed in  carrying  contrabaod  goods  or  soldiers  to  the  enemies 
of  these  United  States, 
pefinitioo    of      Foorth.  You  shall  not  seize  or  captare  any  effects  belonging 
^^^"^^  to  the  subjects  of  the  belligerent  powers  on  board  neutral  res- 

sels,  excepting  contraband  goods  ;  and  yoii  are  carefully  to  oh- 
serre,  that  the  term  contraband,  is  confined  to  those  articles 
which  are  expressly  declared  to  be  such  in  the  treaty  of  amity 
and  commerce,  of  the  sixth  day  of  February,  one  thousand  seren 
hundred  and  seyenty-eight,  between  these  United  States  and 
his  most  Christian  Majesty,  namely,  arms,  great  guns,  bombs, 
with  their  fuses,  and  other  things  belonging  to  them,  cannon 
bails,  gun  powder,  mati^bes,  pikes,  swords,  lances,  spears,  hal- 
berts,  mortars,  petards,  grenadoes,  salt  petre,  muskets,  musket 
balls,  bucklers,  helmets,  breastplates,  coats  of  mail,  and  the 
like  kind  of  arms  proper  for  arming  soldiers,  musket  rests, 
belts,  horses,  with  their  furoiture,  and  all  other  warlike  instru- 
ments whatever. 
PriiM  to  bo      Fifth.  You  shall  bring  all  such  ships  and  vessels  as  you  shall 
C^i^fc^  caf^  *^*2^  ^^  capture,  with  their  guns;  rigging,  tackle,  apparel,  and 
OT^thoS^oTlti  ft™ture,  and  ladings,  to  judgment,  in  any  of  the  Courts  of 
^'^^  Admiralty  that  now  are,  or  hereafter  may  be,  established  in 

any  of  these  United  States,  in  any  Court  authorised  by  his  most 
Christian  Mf^esty,  or  any  other  power  in  alliance  with  these 
United  States,  to  take  cognizance  of  captures  and  seizures  made 
by  the  private  armed  vessels  of  these  3tates,  and  to  judicialiy 
.  hear  and  determine  thereon. 
Prize  proceed-      Sixth.  You  shall  send  the  master  or  pilot,  and  one  or  more 
^  principfld  person  of  the  company,  of  every  ship  or  vessel  bj 

you  taken,  in  such  ship  or  vessel,  as  soon  after  the  captare  as 
may  be,  to  be. by  the  judge  or  judges  of  such  Court  as  afore- 
said, examined  open  osatb,  atid  make  answer  to  such  interroga* 
tories  as  may  be  pronounced,  touching  the  interest  or  property 
of  the  ship  or  vessel  and  her  lading ;  and  at  the  same  time  you 
shall  deliver,  or  cause  to  be  delivered,  tb  the  judge  or  judges, 
alKpasses,  sea-briefs,  charter-parties,  bills  of  lading,  cbckets,^ 
letters,  and  other  documents  and  writings  found  on  board,  pro- 
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ving  the  said  papers  by  the  affidavit  of  yoonelf,  or  of  some 
other  penoD  present  at  the  captare^.  to  be  produced  as  they 
were  received;  without  fraad,  addition,  sobdactiopi  or  embez- 
zlement. 

Seventh.  You  shall  keep  and  preserve  every  ship  or  vessel, 
and  cargo,  by.  you  taken,  until  they  shall,  by  sentence  of  a 
Court  properly  authorized,  be  adjudged  lawful  prize,  or  ac* 
quitted ;  not  selling,  spoiling,  wasting,  or  diminishing  the  same, 
or  breaking  the  bulk  thereof,  nor  suffering  any  such  thing  to 
be  done. 

Eighth.  If  ahy  of  your  officers  or  crew  shall,  in  cold  bloody 
kill  or  maim,  or  by  torture,  or  otherwise,  cruelly,  inhumanly, 
and  cOntrarj'  to  common  usage,  and  the  practice  of  civilized 
nations  in  war,  treat  any  person  gr  persons  surprised  in'  the 
ship  or  vessel  you  shall  take,  the  offender  shall  be  severely 
punished. . 

Ninth.  Ton  shall,  by  all  convenient  opportunities,  send  to 
the  Board  of  Admiralty,  or  secretary  of  marine,  written  ac- 
counts of  the  captures  you  shall  make,  with  the  numbers  and^ 
names  of  the  captives,  and  intelligence  of  what  may  occur,  or 
be  discovered,  concerning  the  designs  of  the  enemy,  and  the 
destinations,  motions,  and  operations  of  their  fleets  and  ar-. 


Tenth.  One  third  at  least  of  your  whole  company  shall  be 
landsmen. 

Eleventh.  You  shall  not  ransom  or  discharge  any  prisoners 
or  captives,  but  you  are  to  take  the  utmost  care  to  bring  them 
into  port ;  and  if,  from  necessity,  you  shall  be  obliged  to  dis- 
miss an^  prisoners  at  sea,  you  shall,  ob  your  return  from  your 
cruise,^  naake  report  thefiKif,  on  oath,  to  the  judge  of  the  Ad- 
miralty of  the  State  to  ^wbicfai  you  belong,  or  in  which  you 
arrive,  within  twenty  days  after  your  arrival,  with  your  reasons 
for  such  dismission  ;  and  you  are  to  deliver  at  your  expense, 
or  at  the  expense  of  yeur  owners,  tiie  prisoners  you  shall 
bring  into  port,  to  a  commissaiy  of  prisoners  nearest  the  place 
of  their  landing,  or  into  the  nearest  county  jail. 

TweUVh.  You  shall  observe  all  such  further  instructions  as 
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•hall  lieremfter  be  giren  by  the  United  States  in  Congress  as* 
sifembled,  whenr  you  shall  have  notice  thereof. 

Thirteenth.  If  you  shall  do  any  thing  contrary  to  these  in- 
structions, or  to  others  hereafter  to  be  given,  or  willingly  suf- 
fer such  thing  to  be  done,  you  shall  not  only  forfeit  yoqr  com- 
mission, and  be  liable  to  an  action  for  breach  of  the  condition 
of  your  bond,  but  be  responsible  ^o  the  party  grieyed,  for  da- 
mages sustained  by  such  malversation. 

Ordered,  that  the  Board  of  Admiralty  report,  as  soon  as  may 
be,  proper  regulations  for  the  conducting  and  governing  the 
▼easels  of  war  of  the  United  States,  and  other  armed  vessels.. 

An  Ordinaneey  aicerlaining  what  capiura  on  water  shaU  be 

lawful. 

In  pursuance  of  the  powers  delegated  by  the  confederation 
in  cases  of  capture  on  water  : 
Whatcapturet  Be  it  ordained,  by  the  United  States  in  Congress  assembled, 
that  from  and  after  the  first  day  of  February  next,  all  resolu- 
tions and  ordinances  of  Congress  relating  to  captures  or  recap- 
tures OD  water,  and  coming  within  the  purview  of  this  ordi- 
nance, except  as  is  hereinafter  excepted,  shall  be  null  and 
▼oid ;  but  questions  of  this  nature  arising  before,  or  which 
*  shall  be  undetermined  at  that  day,  shall  be  determined  at  any 
time  during  the  war  with  Great  Britain,. according  to  them,  in 
the  same  manner  as  if  this  ordinance  had  never  been  made. 

It  shall  be  lawful  to  capture,  and  to  obtain  condemnation  of 
the  property  hereinafter  enumerated,  if  found  below  high- 
water  mark ;  that  is  to  say, 
fifemy*!  ▼••-      All  ships  and  other  vessels,  of  wbatsoeyer  size  or  denoroina- 
"*  '  tion,  belonging  to  an  enemy  of  the  United  States,  with  their 

rigging,  tackle,  apparel,  and  furniture. 
Eoeiny's  goods      All  guods.  Wares,  and  merchandises  belonging  to  an  enemy,* 
M«n«D7*s      aod  found  on  board  of  a  ship  or  other  ressel  of  such  enemy. 
a»trmlMnd  ^^  Contraband  goods,  wares,  and  merchandises,  to  whatever 

coodi  in  ncni-  Qttion  belonging,  although  found  in  a  neutral  bottom,  if 'destin- 
A11  other  goods  ed  for  the  use  of  an  enemy :  but  the  goods,  wares,  and  mer- 

insacli?cssels, 
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chandiaes  belonging  to  an  enemy,  contraband  goods,  and  goods 
destined  to  a  blockaded,  invested,  or  beseiged  port,  being  al- 
ways ezcepted,'foond  in  a  vessel  belonging  to  a  foreign  nation, 
otber  than  an  enemy,  shall,  in  no  case,  be  subject  to  condem* 
nation : 

Provided,  nevertheless,  that  from  and  after  the  first  day  of 
March,  in  the  year  one  thousand  seven  hundred  and  eighty-two, 
all  goods,  wares,  and  merchandises,  of  the  growth,  produce,  or 
manufacture  of  Great  Britain,  or  of  any  territory  depending 
thereon,  if  found  withm  three  leagues  of  the  coasts,  and  des- 
tined to  any  port  or  place  of  the  United  States,  in  any  ship  or 
vessel  belonging  to  the  citizens  of  the  said  States,  or  the.  sub- 
jects of  any  neutral  power,  shall  be  liaUe  to  capture  and  con- 
demnation, unless  the  same  shall  have  been  previously  captur- 
ed from  the  enemy  and  condemned,  or  in  consequence  of  cap- 
ture, may  be  proceeding  to  some  port  or  place  not  in  the 
power  of  the  said  enemy,  for  trial  and  condemnation. 

All  ships  or  other  vessels,  goods,  wares,  and  merchandises, 
belonging  to  any  power,  or  the  subjects  of  any  power  against 
which  letters  of  nuirque  or  reprisal  shall  have  issued. 

All  ships  or  other  vessels,  with  their  ri^jsing,  tickle,  apparel,  sups  and  etr 
and  furniture,  and  with  their  cargoes,  to  whatsoever  nation  be*  f^biockaded 
longing,  destined  to  any  port  or  place,  invested,  beseiged,  or  ^'^^ 
blockaded,  by  a  sufficient  force  bdooging  to,  in  the  service  of,  DeSmtioD  of 

blockade* 

or  co-operating  with  the  United^  jStates,  so  effectually  as  that 
one  cannot  attempt  to  enter  into  such  port  or  place  without 
evident  danger. 

All  ships  or  other  vessels,  with  their  rigging,  tackle,  apparel,  Ooodt  of  pi- 
and  furniture,  and  with  their  cargoes,  found  in  the  .possession  '^^^ 
of  pirates. 

The  goods,  wares,  and  merchandises,  to  be  adjudged  contra-  DefiaiUoiror 
band,  are  the  following,  that  is  to  say  :  cannons,  mortars,  fkt* 
arms,  pistols,  bombs,  grenadoes,  bullets,  balls,  fuses,  flinti, 
matches,  powder,  saltpetre,  sulphur,  carcasses,  pikes,  swords, 
belts,  pouches,  cartouch-bozes,  saddles  and  bridles,  in  any 
quantity  beyond  what  may  be  necessary  for  the- ship's  provi- 
sion, and  may  properly  appertain  to,  and  be  adjudged  necessary 
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for,  eveiy  mau  of  tb'e  ship's  crew,  or  for  each  paftenger.  If 
it  tball  manifestlj  appear,  that  of  any  entire  thiog  of  which  di- 
viuon  caonot  be  made  without  injury  to  its  ralue,  a  subject  of 
the  enemy,  and  a  citizen  or  a  subject  of  a  foreign  power,  not 
being  an  enemy«  are  joint  holders,  the  whole  shall  be  condemn- 
ed and  sold  for  gold  or  silver,  the  proper  proportion  of  the 
net  proceeds  of  which  shall  be  deposited  in  the  treasury  of  the 
State  in  which  the  sale  shall  be,  to  be  paid  to  the  order  of  such 
citizen,  or  the  subject  of  such  foreign  poWer. 

if  such  division  can  be  accomplished,  but  neither  the  citizen, 
nor  the  subject  of  a  foreign  power,  nor  his  agent,  shall  require 
specific  restitution  of  his  property,  there  shall  be  a  sale  in  the 
same  manner  as  if  the  property  wer^  indivisible.  But  if,  in 
such  case,  a  requisition  be  made  to  this  effect,  the  due  propor- 
tion shall  be  specifically  restored. 
Fdcaptaret  Where  property  shall  have  been  originally  captured  on  land 

^^^  from  a  State,  or  a  citizen  of  the  United  States,  and  shall  be  re- 
captured below  high  water  mark  by  another  citizen  thereof, 
restitution  shall  be  made  to  the  former  owner,  upon  the  pay- 
ment of  a  reasonable  salvi^e,  not  exceeding  one-fourth  part  of 
the  value  ;  no  regard  being  had  to  the  time  of  possession  by 
the  «nemy. 

In  all  cases  of  recapture  by  an  armed  vessel,  fitted  out  at 
the  expense  of  the  United  States,  of  a  vessel,  or  other  effects^ 
belonging  to  a  citizen,  the  Court  shall  adjudge  the  proportion 
which  would  be  doe  to  the.  United  States,  to  be  remitted  to 
such  citizen,  no  regard  being  bad  to  tbe  time  of  possession  by 
the  enemy. 

On  the  recapture  by  a  citizen,  of  any  negro,  mulatto,  Indian, 
or  other  person,  from  whom  labour  or  service  is  lawfully 
claimed  by  a  State,  or  a  citizen  of  a  State,  specific  restitution 
shall  be  adjudged  to  the  claimant,  whether  the  original  capture 
shall  have  been  made  on  land  or  water,  and  without  regard  to 
the  time  .of  possession  by  the  enemy,  a  reasonable  salvage  be- 
ing paid  by  the  claimant  to  the  recaptor,  not  exceeding  one- 
fourth  of  the  value  of  such  labour  or  service,  to  be  estimated 
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according  to  the  laws  of  the  State  under  which  the  ckum  shall 
be  made. 

But  if  the  seririce  of  sacb  negro,  malatto,  Indian,  or  other 
person  captqred  below  high  water  mark,  shall  not  be  legally 
claimed  within  a  year  and  a  day  from  the  sentence  of  the 
Court,  he  shall  be  set  at  libertjr. 

In  all  other  cases  of  recapture,  restitution  shall  be  made  to 
the  owner,  upon  payment  of  one-third  part  of  the  true  Talue 
for  salvi^e,  if  the  property  shall  haye  been  retaken  in  less  than 
twenty-four  hours  after  the  capture.  But  if  it  shall  not  hare 
been  retaken  until  the  expiration  of  twenty-four  hours  after 
.  the  capture,  restitution  shall  not  be  made  of  any  part. 

Besides  those  who  are  duly  authorized  to  make  captures  by  Captont^  ky 
special  commission,  captures  of  the  property  of  an  enemy  shall  siooedcapion. 
be  adjudged  lawful  when  made  : 

'  1st  By  a  priTate  vessel  not  having  such  commission ,  satis- 
fietory  proof  being  produced  that  they  were  made  in  pursuing 
the  course  of  her  voyage,  and  repelling  a  previous  attack  from 
an  enemy. 

8d.  By  any  body  or  detachment  of  regular  soldiers. 

3d*  By  inhabitants  of  the  country,  if  made  within  cannon 
shut  of  the  shore. 

4th.  By  an  armed  vessel  sailing  under  a  commission  of  his 
most  Christian  Majesty. 

5th.  By  the  crews  of  British  vessels,  while  captures  of  this 
sort  are  licensed  by  the  British. 

Recaptures  shall  be  made  by  no  other  persons  than  those  au- 
thorized to  make  captures,  except  the  crews  of  vessels  re- 
taken. 

The  destruction  of  papers,  or  the  possession  of  double  pa-  Spoliation    of 
pers  by  any  captured  vessel,  shall  be  cohsidered  as  evidence  mtoryl 
for  condemnation,  unless  good  cause  be  shown  to  the  con- 
trary* 

From  and  after  the  first  day  of  February,  which  shall  be  in 
the. year  of  our  Lord  one  thousand  seven  hundred  and  eighty- 
<two»  any  letters  of  passport  or  safe  conduct,  granted  before  the 
S7th  of  March  last,  under  the  authority  of  Congress,  to  any 
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penoD  whatsoever,  for  remoTal  of  property  from  a  pbce  b€« 
yond  sea  within  the  dominioDS  or  possessions  of  the  British 
khig,  shall  be  yoid. 
DMribatMn  of      I7pon  the  captore  of  a  yessel  commissioned  as  a  man  of  war 
^"^'^  or  prirateer,  .hy  any  of  the  vessels  of  war  of  the  United  States 

of  America,  the  whole  of  the  property  condeomed  shall  be  ad- 
jodteed  to  the  captors,  to  be  divided  in  the  following  manner, 
(saving  to  all  persons  who  shall  lose  a  limb  in  any  engagement, 
or  shall  be  otherwise  disabled  in  the  scr? ice  of  the  United 
States,  every  benefit  accruing  to  them  under  the  resolutions  q{ 
Congress  of  the  28th  day  of  November,  one  thousand  seven 
hnodred  and  seventy-fire,)  that  is  to  say  : 

To  the  commander  in  chief  of  the  navy  of  the  United  States, 
shall  be  allotted  6ne  twebtieth  part  of  all  prizes  taken  by  an 
armed  vessel  or  vessels  nnder  his  orders  and  command ;  when 
there  shall  be  no  such  commander  in  chief,  the  one  twentieth 
part  allotted  to  him  shall  be  paid  into  the  treasury  of  Ihe  Uni^ 
ted  SUtes. 

To  the  captain  of  any  single  armed  vessel,  two  twentieth 
parts ;  bat  if  more  ships  or  vessels  be  in  company  when  a  prize 
is  taken,  then  the  two  twentieth  parts  shall  be-  jdirided  equally 
among  all  the  captains. 

To  the  captains  of  marines,  lieutenants,  and  meters*  three 
twentieth  parts  of  all  prizes  taken  when  they  are^  in  conpipany, 
to  be  divided  equally  among  them. 

To  the  lieutenants  of  marines,  surgeons,  chaplains',  pursers, 
boatswains,  gunners,  carpenters,  master's  mates,  and  the  secre» 
tary  of  the  fleet,  two  twentieth  parts,  and  one  half  of  one 
twentieth  part,  to  be  divided  equally  among  tiiem. 

To  the  following  petty  warrant  oflScers,  viz :  midshipmen, 
(allowing  for  each  ship  six,  for  each  brig  four,  and  for  each 
sloop  two^)  captain's  clerks,  surgeon's  mates,  stewards,  sail- 
makers,  cooper's,  armourers,  (allowing  for  each  vessel  one  of 
each  only,)  boatswain's  mates,  gunner's  mates,  carpenter's 
mates,  (allowing  for  each  ressel  two  of  each,)  cooks,  cock- 
swains, (allowing  for  each  vessel  one  of  eacht)  seijeants  oC 
marines,  (allowing  two  for  each  ship,  and  one  for  each  brig  and 
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ftk>op,)  three  twentieth  purtt,  to  be  di?ided  equally  among  them  : 
and  when  a  prize  is  taken  by  any  Teasely  on  board,  or  in  com- 
pany of  which  the  commander  in  chief  is,  then  the  commander 
in  chief's  cook,  or  cockswain,  shall  be  added  to  the  petty  war* 
rant  officers*  and  share  equally  with  them. 

The  remaining  eight  twentieth  parts,  and  half  of  the  one 
twentieth  part,  shall  be  divided  among  the  rest  of  the  Tessel»>* 
company  or  companies,  as  it  may  happen,  share  and  share 
alike. 

No  officer  nor  man  shall  haye  any  share  bat  such  as  are  ac- 
toally  on  board  their  several  vessels  when  any  prize  or  prized 
•hall  be  taken,  excepting  only  snch  as  may  have  been  ordered 
on  board  any  other  prizes,  before  tspcen,  or  sent  away  by  his  or 
their  commanding  officers. 

Upon  the  captareof  any  vessel,  if  made  by  a  vessel  of  war  be* 
longing  to  the  United  States,  one  half  of  the  property  condemned 
•hall  be  decreed  to  the  United  States,  and  the  other  half  to 
the  captors,  to  be  divided  as  aforesaid  ;  if  by  a  private  vessel 
not  having  a  commission,  the  whole  shall  be  decreed  to  the 
captors ;  if  by  any  body,  or  detachment  of  regular  or  other 
troops  in  the  service  of  the  United  States,  the  whole  shall  be 
adjudged  to  the  captors,  to  be  divided  in  proportion  to  the  pay 
in  the  line  of  the  army  ;  if  by  inhabitants  of  the  country,  being 
in  arms,  the  whole  shall  be  adjudged  to  the  captors,  to  be  dlv 
vided  equally  among  them :  provided,  that  if  any  such  inhabi- 
tant shall  be  wounded  in  making  the  capture,  he  shall  be  en- 
titled to  two  shares,  and  if  killed,  his  legal  representatives  shall 
be  entitled  to  four  shares  ;  if  by  the  crews  of  British  vessels, 
the  whole  shall  be  adjudged  to  the  captors,  to  be  divided  at  the 
discretion  of  the  Court 

Qn  recapture  by  an  armed  vessel  beldnging  to  the  United 
States,  of  a  vessel  under  the  protection  of  a  vessel  belonging 
to  the  enemy,  commissioned  bs  a  man  of  war  or  privateer,  or 
where  the  vessel  retaken  is  equipped  in  a  warlike  manner,  the 
proportion  to  be  Withdrawn  from  the  original  owner  shall  be 
A  vided,  as  in  the  case  of  a  capture  of  an  enemy's  vessel  com* 
missioaed  as  a  man  pf  warmer  privateer. 
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OtL  t%eapton,  by  an  armed  yeaiel  belonging  to  the  United 
State»«  of  a  vessel  under  the  protection  oif  a  hostile  Teasel  not 
eomtnicsioned  as  a  man  of  war  or  privateer ;  and  where  the 
vessel  retaken  is  not  eqnipped  in  a  wariike  manner,  the  pro- 
portion to  be'  withdrawn  from  the  original  owner  shall  be  di* 
tided,  as  in  the  case  of  a  hostile  veisel  not  conmitssioned  as  a 
man  of  war  or  pritateer. 
Rnlflt  of  deci.  fhe  rules  of  decision  in  the  several  Courts  shall  be  the  re* 
Mo^D  prao  g^i^^^Qg  2Q^  ordinances  of  the  United  States  in  Congress  as* 
sembled,  public  treaties,  when  declared  to  be  so  by  an  act  of 
Congress,  and  the  law  of  nations,  according  to  the  general 
usages  of  Enrope.  Pablic  treaties  shall  have  the  pre-eminence 
in  all  trials. 

This  ordinance  shall  commence  in  force  on  the  first  day  of 
Febrnary,  which  will  be  in  the  year  of  onr  Lord  one  thousand 
seven  hundred  and  eighty-two. 
Done))y  the  United  States  in  Congress  assembled,  &c.  kc. 

Tvesclay^  January  8/A,  1782. 

The  ordinance  for  amending  the  ordinance,  ascertaining 
what  captures  on  water  shall  be  lawful,  was  read  a  thirdtime 
and  passed,  as  follows : 

Jin  Ordinane9  for  amending  the  Ordinance^  ascertaining  mhat 
capturti  on  water  ekall  be  lawful. 

.  Joint  ctptuTC*.  Whereas  there  hath  been  great  variance  in  the  decisions  of 
several  Maritime  courts  within  the  United  States,  concemiDg 
the  pretensions  of  vessels  claiming  a  share  of  prizes,  as  being 
in  sight  at  the  time  of  capture :  some  having  adjudged  that  the 
mere  circumstance  of  being  in  sight  was  a  sufficient  foundation 
of  title,  while  others  have  required  proof  of  a  more  active  in- 
fluence :  abd  wherlsas,  this  inconvenience  hath  arisen  from  the 
want  of  an  uniform  rule  of  determination  in  sudh  cases  : 

Be  it  'therefore  ordained,  by  the  United  States  in  Conjj^reas  ' 
adembled,  that  no  share  of  any  prize  shall  be  adjudged  to  a 
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Yessel  being  in  sight  at  the  time  of  capture,  anlen  the  laid 
vessel  shall  have  been  able  at  the  time  when  the  eaptared  res'* 
sel  Btrnck,  to  throw  a  shot  as  far  as  the  space  between  herself 
and  the  captured  ressel ;  and  that  every  vessel  coming  in  aid 
of  the  captors,  which  shall  have  )>een  able  at  the  time  when 
the  eaptared  vessel  struck,  to  throw  a  shot  as  aforesaid,  and 
shall  have  been  duly  authorized  to  make  captures,  shall  be  en- 
titled  to  share  according  to  the  number  of  her  men  and  the 
weight  of  her  metal :  provided,  that  nothing  herein  contained 
shall  be  construed  to  affect  any  agreement  which  shall  have 
previously  been  made  between  vessels  cruising  in  concert. 

And  be  it  further  ordained  by  the  authority  aforesaid,  that 
whensoever  an  armed  vessel  belonging  to,  and  commissioned 
by  the  enemy,  shall  be  captured  by  any  armed  vessel  belonging 
to  the  United  States,  and  duly  authorized  to  make  captures,  tha 
net  proceeds  of  the  sales  of -the  captured  vessel,  and  of  her 
rigging,  tackle,  apparel,  and  furniture,  shall  be  adjudged  to  the 
captors ;  and  where  a  cargo  shall  be  on  board  of  such  captured 
vessel,  one  moiety  of  the  net  proceeds  of  such  cargo  shall  be 
adjudged  to  the  United  States,  and  the  other  moiety  to  the 
captors.  •• 

And  be  it  further  ordained  by  the  authority  aforesaid,  that 
upon  the  capture  of  any  vessel  belonging  to  the  enemy, 
and  laden  with  masts  or  spars,  by  an  armed  vessel  belonging  to 
the  United  States,  and  duly  authorized  to^  make  captures,  the 
net  proceeds  of  the  sales  of  such  captui:ed  vessel,  and  her 
carg9|^sha11  be  adjudged  to  the  captors. 

This  ordinance  shall  take  effect,  and  be  in  force,  from  and 
after  the  last  day  of  February  next. 

Done  hy*the  United  States  in  Cobgress  assembled^^  kc.  kq^ 

Tueiday,  Fehrnary  tetk,  17S9. 

The  following  ordinance  being  read  a  third  time,  was  agrceii. 

tor 
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Mn  Otdinance  far  furAer  amending  ihe  Ordinance^  oicertaining 
what  captures  on  water  shall  be  lawful^ 

Whereas  divers  ships  or  vessels  belooging  to  the  citizens  of 
several  of  these  United  States,  may  have  sailed  on  voyages  to 
Europe,  before  the  publication  of  the  ordinance,  entitled,  **  An 
Ordinance  ascertaining  what  captures  on  water  shall  be  lawful," 
where  they,  as  well  as  vessels  belonging  to  the  subjects  of 
neuttal  powers,  may  have  laden  and  taken  on  board,  in  pro- 
miscuous carg6es,  goods,  wares,  and  merchandises!  of  the 
growth,  product,  or  manufacture  of  Great  Britain,  or  of  some 
of  the  dominions  or  territories  thereon  depending,  without  any 
knowledge  of  the  said  ordinance,  and  may  not  be  able  to  arrive 
in  any  of  the  ports  of  these  States,  on  or  before  the  first  day 
of  March  next,  whereby  the  said  goods  may  become  liable  to 
capture  and  condemnation  ; 

For  remedy  i^rhereof,  it  is  hereby  ordained  by  the  United 
States  in  Congress  assembled,  that  no  ship  or  other  vessel, 
which  shall  have  sailed  from  any  port  or  place  in  Europe,  not 
belonging  to  the  king  of  Great  Britain,  on  or  before  the  tenth 
day  of  April  next,  for  any  port  or  place  within  the  United 
States,  not  in  possession  of  the  enemy,  shall  be  liable  to  capture 
or  molestation,  merely  for  having  on  board  goods,  wares,  or 
other  merchandises,  of  the  growth,  product,  or  manufacture  of 
Great  Britain,  or  of  any  territory  depending  thereon. 

And  it  is  hereby  further  ordained,  that  where  vessels,  their 
cargoes,  or  any  part  thereofi  belonging  to  any  citizen  of  these 
United  States,  sailing,  or  being  within  the  body  of  a  co!tinty,  or 
within  any  river  or  arm  of  the  sea,  or  within  cannon«shot  of  the 
shore  of  any  of  these  States,  and  laden  with  the  produce  of  the 
country,  and  destined  for  a  port  or  place  within  these  States, 
not  in  possession  of  the  enemy,  shall  be  captured  by  the  enemy, 
and  shall  be  recaptured  below  high  water  mark  by  another 
oitizen  thereof,  restitution  shall.be  made  to  the  former  owner, 
upon  the  payment  of  a  reasonable  salvage,  not  exceeding  one 
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tWth  pirt  of  the  Talae,  no  ^gvd  being  had  to  the  time 
of  possession  of  the  enemy. 

And  be  it  farther  ordained,  that  so  mock  of  the  aforesaid 
ordinance  as  comes  within  the  panrieir  of  this,  be,  and  hereby 
is  repealed. 

Done  by  the  United  States  in  Conp*ess  assembled,  kc.  &c« 

Jl»  OrdmaH€ef»r  ik$  beUir  diiirihUum  cfprtJU  %m  etrtain  coms* 

Be  it  ordained  by  the  United  States  in  Congress  assembled,  pjftiibBtMpi  of 
that  so  mnch  of  the  ordinance,  entitled,  **  An  Ordinance  ascer- 
taining what  ceptnres  on  water  shall  be  lawful,"  as  ordains  that 
upon  the  capture  of  a  vessel  coomussioned  as  a  man  of  war,  or 
a  privateer,  by  aby  of  the  vessels  of  war  of  the  United  States 
of  America,  the  whole  of  the  property  condemned  shall  be 
adjudged  to  the  captors,  be,  and  the  same  is  hereby  repealed ; 
and  that,  in  all  such  cases  of  capture,  the  whole  of  the  pro- 
perty condemned  shall  be  adjudged  to  the  use  of  the  captors, 
if  the  vessel  taken  shall  be  of  equal  or  superior  force  to  the 
vessel  making  the  capture  ;  if  otherwise,  one.  half  only  shall  be 
adjudged  to  the  captors,  and  0ie  other  half  to  the  use  of  the 
United  States,  and  shall,  after  condemnalion,  be  so  appropria- 
tedv  unless  the  United  States  in  Congress  assembled,  in  reward 
of  distinguished  valour  and  exertion,  shall  otherwise  specially 
direct* 

And  be  it  further  ordained  by  the  authority  aforesaid^  that 
the  resolution  of  the  15lh  day  of  November,  1776,  giving  to  tSv^n^i^ 
the  Commanders,  officers,  and  men  of  the  ships  or  vessels  of  ^ 
war,  a  bonnty  for  every  cannon,  and  for  every  man  belonging 
to  British  shipt  or  vessels  of  war  captured  by  them,  be,  and 
the  same  is  hereby  repealed. 

Bone  by  the  United  States  in  Congress  assembled,  &c.  ^c 

BRtTISH   STATUTES  AHD  PRIEB  IHSTRVCTIOKS. 

With  regard  to  the  issuing  of  letters  of  marque,  the  lord 
high  admiral  of  "Great  Britain,  or  the  commissioners  appointed 
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for  eiecuting  that  office,  or  any  three  of  such  commissioners, 
or  anj  persons  by  them  empowered  or  appointed,  shall/  at  the 
request  of  any  duly  qualified  owner  or  owners  of  any  ship  or 
Tessel  duly  registered,  according  to  the  directions  of  the  acts 
passed  iii  the  26th  and  34th  years  of  Geo.  3.^  (prorided  such 
owner  or  owners  gtre  the  hail  or  security  hereailer  specified,) 
cause  to  be  issued  in  the  usual  manner,  one  or  more  commis- 
sions, or  letters  of  marque  and  reprisal,  to  any  person  or  per- 
sons nominated  by  such  owner  to  be  commander,  or  (in  case  of 
death,  successively)  commanders,  of  such  ship  or  vessel ;  for 
.  the  attacking,  surprising,  seizing,  and  taking,  by  and  with  such 
vessel,  or  with  the  crew  thereof,  any  place  or  fortress  upon 
the  land,  or  any  ship  or  vessel,  arms,  ammunition,  stores  of 
war,  goods  or  merchandise,  belonging  to,  or  possessed  by,  any 
of  his  Majesty's  enemies,  in  any  sea,  creek,  haven,  or  river.f 

All  persons  applying  for  such  commissions,  or  letters  of 
marque,  roust  make  their  application  in  writing,  stibscribed  wiik 
their  handsy  to  the  high  admiral,  or  other  persons  thus*  empow- 
ered, or  to  the  lieutenant  or  judge  of  the  high  Court  of  Admi« 
ralty,  or  to  his  irurrogate,  and  such  application  must  set  forth 
^*  a  particular,  true,  and  6zact  description  of  the  ship  or  vessel 
for.  which  such  (Commission,  or  letter  of  marque  and  reprisal, 
is* requested)  specifying  the  name  and  burthen  of  such  ship  or 
vessel,  what  sort  of  built  she  is,  and  the  number  and  nature  of 
the  guns,  and  what  other  warlike  furniture  and  ammunition  are 
00  board  the  same,  to  what  place  the  ship  belongs,  and  the  name 
or  names  of  the  principal  owner  or  owners  of  such  fthip  or  vessel, 
and  the  number  of  men  intended  to  be  put  on  board  the  ^me,( 

•  26  Geo.  a,  c.  OK  34  C.  3.  c.  68. 

f  13G.2.C.4.  sect. 2.  33G.3.C.66.  lect  9.  430.3.  cisaiect?.    . 

t  Bj  the  13  Geo.  2.  c.  3^  privateers  (end  also  trading  vettds)  are  allowed  to 
man  their  ships  mthjoreign  seamm^  proTided  the/  do  not  eiceed  thi«e-4barthi,of 
the  ship^s  company.  This  statute  also  confers  all  the  privileges  of  Britiih  aob- 
jects  upon  such  seamen  after  two  years  senrice  doriog  war ;  excepting  that  no 
one  can  be  a  member  of  the  privy  council,  or  of  parliament,  hold  any  odke  or 
place  of  trust,  or  have  any  grant  of  lands,  tenements,  or  hereditanents  from  Iho 
crown,  titker  to  AimieZf,  or  any  penon  or  pernnf  m  irtutjar  Asm.  The  'duration 
of  this  act  is  .unlimited ;  though  several  temporary  statutes  (28  Geo.  2.  p.  16. 
19  Geo.  3.  c.  14.  33  Geo.  3.  c.  26  )  have  subsequently  allowed  the  same  privileges 
during  war.    A  late  statute,  however,  requires  three  years  service. 
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(allwhich  pttrticikhrB  must  be  inserted  in  everj  comniittion»  or 
letters  of  marqne,)  for  what  time  they  are  Tictualled  ;*'  and 
'*  also  tbte  names  of  the  commanders  and  officers/** 

Farther,  every  commander  of  a  prirate  ship  or  Yessel  of 
war,  for  which  ^  such  commission  or  letters  of  marqne  shall  be 
granted,  most  produce  the  same  to  the  collector,  cnstomer,  or 
searcher,  for  the  time  being,  of  his  Miyesty's  cnstoms,  residiqg 
at,  or  belonging  to  the  port,  whenjce  such  ship  shall  be  fijtt 
6tte^  oat,  or  to  their  lawAil  deputies*    And  such  collector, 
cnstomer,  kc^  shall,  without  /is  or  reward^  ond  as  eariy  at 
may  be^    inspect  and  examine  the  said  vessel,  in  order  to 
ascertain  her  bnilt  and  burthen,  the  number  of  men,   to- 
gether with  the  number  and  nature  of  the  guns  on  boaWI, 
If,  after  evamination,  sudi  vessel  appear  to  be  of  sueh  built 
and'  burthen,  and  to  be  manned  and  armed  accordii^  to 
the  tenor  -  of  the  descriptioii   inserted    in  the  commission 
or  letter  of  marque ;  or  if  she  be  of  greater  force  or  burthen 
.than  is  therein  specified  ;  in  such  case,  the  collector,  Itc;  or 
his  or  their  deputies,  shall,  immediately,  upon  the  request  ^f 
the  commander  of  such  ship  or  vessel,  give  him,  graiUf  a  cer- 
tificate thereof  in  writing,  under  his  or  their  hand  or  hands  : 
and  such  certificate  shall  brdeeosed  a  necessary  clearance  be* 
lore  the  vessel  or  letter,  of  marque,  thus  cooupssioned,  shall 
be  permitted  to  sail  from  thai  port.t    The  saiiie  statute  likewise 
dedared,  that  in  case  any.  commander  proceed  out  of  port  upon 
a  cruize,  without  such  certificate  of  clearance,  or  with  a  force 
inferior  to  that  specified  in  the  commission  or  letter  of  marque, 
the  latter  shall  be  abtolvUlif  null  upA  vmd ;  the  commander 
thus  <rffending  «hall  be  sul^ect  to  the  penalty  of  10001.  reco- 
verable with  full  costs  of  suit  by  any  person^  and  shall  also  be 


.••a3G«a  a  c.  as.  1.15.  43GcobaL  c.  laa  •.  1&  huMuHamr^  iMen  ^ 
M^rftut,  4pe.  4tmnt$  Iki  goctb  ^  tt«  Frvydk  vd  BdtanUm  RtpublSa.  Art  6. 
Ptevioai^  to  tdsMv  CMt  hita  of  aiiiqae,^!^ 

iBckWiten  ihaU  be  granted,  "Mt  Boounato  ead  Mfietec  in  tiie  Coltft  a  jprocfor, 
twfcent  io  the  Court  of  A^pe^,  io  caee  aaj  appeal  ihoaki  be  imtitutcd  fron  Ite 
deeWoaic/ the  Court  bekwr.    41  Geo.  a  cSB.  e.lO. 

f  43GM.a  c.as.  •.»>  43Qco.a'^.iaft.Sria 
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impriioned  for  such  space  of  time  as  the  court  shaU  diredy  cot 
exceeding  Oae  year  for  any  one  offence.* 
Bafiito  bsgir.      Preyioosly,  bowever»  to  obtaining  letter^  of  niai>qiie»  bail 
ii«  of  «oiiiiiiit^  most  be  given  with  sureties,  before  tbe  lieutenant  and  judge  of 
^^  tbe  high  Court  of  Admiralty,  or  his  surrogate,  in  the  sum  •f 

three  thousand  pounds  sterling,  if  the  ahip  cany  more  than  one 
hundred  and  fifty  men ;  and  if  she  can^  a  lesft  number,  in  the 
'  sum  of  fifteen  hundred  pounds  sterling.!    Farther,  such  sure-' 
ties  must,  prior  to  their  being:  bound,  seyerally  make  oath  be* 
lore  the  judge  of  the  said  Court  of  Admiralty  oj  Et^Umd^  or 
judge  of  any  o&er  Court  of  Admiral^  in  any  .other  of  his 
Jfajesty -s  dominions,  or  his  or  their  surrogates,  that  th^y  are 
.  respectively  worth  more  than  the  sum  for  ^hich  they  are  to 
be  bound,  over  and  above  all  their  just  debts.    Hfid  in  order 
to  prevent  frau&,  the  marshal  of  the  Admiralty  Court  is  en- 
joined to  make  diligent  inquiry  into  the  sufBciepcy  of  sOch  bail 
and  security ;  and  to  ikiake  his  report  a^ordingly  to  the  judge 
or  his  surrogate,  befi^re  any  commission  or  letter  ^of.n^arique 
can  be  granted.} 
Jod^  aJvo*      No  judge  of  any  Vice-admiral^  Court,  established  in  the 
sraciiirs,  ifr     Weat  Indian  or  American  colonies,  can,  either  directly  or  in« 
AdnSSft^iiot  directly,  JiavejMiy  share  or  interest  whatever,  in  any  privKteer 
^^hi*^rifv  or  letter  t>f  marque.§    Nor  can  any  judge,  advocate,  marshal, 
IMA*  proctor,  or  any  other  officer  of  any  Admiralty  or  Vice-admiralty 

Court,  either  in  England*  or  in  the  colonies,  possess  any  sucE 
mterest,  on  pain  of  forfeiting  his  employment,  and  also  the  sum 
of  five  hundred  pounds  to  the  use  of  his  Majesty ;  being  con- 
vkted  of  every,  such  offence  in  any  Court  of  Record  in  Great 
Britidn,  or  at  any  general  session  of  the  peace  in  any  of.  the 
American  colonies.  And  all  advocates  or  proctors^;  thns  offend- 
ing,  ^are  for  ever  disqualified  and  incapacitated  from  practisii^ 
their  profession. 
Letters  of  marque  are  revocable,  either  by  violating  the 

•  33 Geo.  3.  c.  66.  1. 15.    43Geo.a  c.  166.  1. 13. 
f  «  Imthfctkmi  lor  lettert  «r  nmtq^t^*^  tci    Art.  I?. 
I  43Geaac.l60.  t-lZ 
4  4l<;iMk3.c.66.i.l7. 
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reTenue  laws,  or  by  the  lord  high  admiral.  In  the  former  pase^ 
if  the  owner  or  owners,  commander,  master,  or  other  penpna 
baying  the  command  of  the  letter  of  marqae,  or  pri?ateer,  be 
goilty  e(  any  ofienee  contrary  to  any  acts  now  in  force,  or  which 
may  hereafter  be  enacted,  for  the  protection  of  the  customs  or 
eiciae,  or  for  the  prevention  of  smng^ing,  snch  perabns  shall 
forfeit  their  commission,  independently  of  the  other  penalties 
or  forfeitures  incurred  by  reason  of  such  offence.* 

Where,  however,  the  lord  high  admiral,  or  any  three  or 
more  of  the  commissioners  for  execatibg  that  office,  may  deem  it 
expedient  to  revoke  any  letters  of  marqne,  by  any  order  or  orders 
in  writing,  under  his  or  their  hand  or  hands,  the  secretary  of 
the  adnuralty  is  required  to  transmit,  as  early  as  possible  after 
*sach  revocation;  a  notice  in  writing  to  the  owner  or  owners  of 
^e  vessel  named  or  described  in  such  order,  .Or  to  hb  or  their 
i^nt  or  ag^ts,  surety  or  sureties,  or  some  or 'one  of  them.  In 
case  the  ship  be  in  the  Channel,  the  order  of  revocation  shall 
be  effectual  to  supersede  and  annul  the  commission  or  letter  of 
marque,  at  the  expiration  of  twenty  days  after  such  notice  has 
been  given,  or  sooner  if  the  notice  be  actually  gtvenln  writing 
by  the  secretary  of  the  admiralty  to  the  captain  or  conmiander 
=  of  such  vessel.  If  she  be  in  the  Nprth  Seas,  the  commission 
becomes  void  at  the  end  of  thirty  days.  Six  weeks  are  allow- 
ed before  the  order  takes  effect,  in  cide  the  ship  be  to  the 
south  of  Cape  Finisterre,  or  in  the  Mediterranean ;  three 
months,  if  she  be  in  North  America  or  Uie  West  Indies  ';  and 
if  in  the  East  Indies,  six  months,  after  such  notice  is  given* 
Complaint  of  such  revocation  may  be  made  to  his  Maj^esty  in 
coQocil  by  any  commander,  owner,  agant,  or  surety,  within" 
thir^  dqrs  aft^  notice  of  revocation  has  been  given  by  this, 
secretary  pf  the  adosindty.  His  Jtfajesty's  determinatidn  in 
council,  respecting  such  complaint,  is  final ;  but  in  case  the 
order  of  revocation  be  superseded,  the  commission  or  letter  of 
marque  shall  be  deemed  to  have  continued  in  force  i  and  all 
prizes  taken  by  virtue  thereof  shall  beloog  to  the  owners  and 

•  SBO^s.  3.  c.  OB.  J.  19.    43Ge9.  a  c.  MO.  1. 16» 
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capton,  in  the  same  nuumer  at  if  no  socli  order  of  revo^ 
cation  bad  been  made.    Bat  no  perfon  b  liable  (before  be  sbaH 
hare  receired  personal  notice  of  sach  order)  to  be  ponisbed 
for  doing  any  lawful  matter  or  tbing,  which  he  might  bare  done 
nnder  the  authority  of  his  conunisaion  or  letter  of  marque,  in 
.  case  soch  order  of  rerocatioo  bad  not  been  made.* 
FoigM7  of         If  any  person  or  persons  counterfeit,  erase,  alter,  or  61- 
^"""""^     sify  any  comOMSsion  for  war,  or  letter  of  marque,  or  any  war- 
rant tar  linking  out  the  same,  or  any  certificate  required  by 
law  to  be  obtained,  or  shall  publish  or  make  use  of  any  such 
commission,  warrant,  olr  certificate,  knowing  the  same  to  be 
counterfeited,  erased,  altered,. or  falsified,  snch  person  op  {>er- 
sons  incur  a  forfeiture  of  five  hundred  pounds,  recoTeraUe 
with  full  costs  of  suit,  in  any  court  of  record  in  Great  Britain.! 
*  And  if  any  of  these  o£fences  be  committed  out  of  this  realm, 
they  may  be  alleged  to  be  committed,  and  may  be  laid,  inquired 
of,  tried,  and  determined  in  any  county  in  En^and,  in  the  same 
manner,  to  all  intents  and  purposes,  as  if  such  o£fences  had 
been  done- or  committed  within  the  bodj  of  such  coanty4 
mat  eoidiin      No  conmiander  of  any  ship  or  yessel,  having  letters  of 
hdit  marque,  is  allowed,  at  his  peril,  to  wear  any  jack,  pennant,  or 

other  ensigii  or  colours,  usually  borne  by  king's  ships ;  but, 
beside  the  colours  in  general  hoisted  by  merchant's  ships,  be 
must  wear  a  red  jack,  with  the  union  jack  described  in  the 
canton,  at  the  upper  comer  thereof  near  the  stafil§ 
Thingi  Vable  The  commanders  of  priTateers»  or  merchant  ships,  baring 
tocaptora,  len^ini  f^  marque  and  reprisals,  are  authorised  to  set  npoitby 
fbfce  of  arms,  subdue,  and  take,  the  men  of  war,  shi^,  sad 
vessetat  goods,  wwres,  and  merchandise,  belonging  to  the  one- 
nf ,  or  lo  any  snlsjects  of,  or  pessons  tnlHdiWng[;within  his  ter« 
rHertes  ;|  b0  in  such  a  manner,  that  no  hostilities  be  oooumI* 
teiy  sier  piifte  tfttadsed,  seized,  or  taken^  widrin  the  harbours 

•  es  Ota.  1  c.  sSb  s.  as.  ^  Omw  3.  c  iss.. «.  n. 

f:IMfli48L    430M.a.e.  160.9.48. 
4  Ibid.  1. 4B.    43  Geo.  3.  c  ISO.  i.  49. 
.4««iiiitnM:tioiitforlettwioriiMrqne,**.ftc.    Art.S., 
I  ••.fBftnict{oo»;*'  ^c.    Art  I  . 
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of  princes  and  states  io  amity  with  us,  or  tQ  (heir  ri?ers  or 
roads  within  shot  of  their  cannon,  anless  by  permission  of  irach 
princes  or  stales^  or  of  their  commanders  or  goyem^rs  in  chief 
in  such  places. 

If  any  ship,  or  vessel  be  taken  as  prize,  none  of  the  offi«  psuagA  ^ad 
cers,  mariners,  or  other  persons  6n  board  her,  aball  be  stripped  {JSS^  ^^ 
of  their  deaths,  or  in  any  sort  pillaged,  beaten,  or  e?il*intreat- 
ed,  on  pain  of  the  offender's  being  liable  to  such  punishment  as 
a  Court  Martial  shall  think  proper  to  inflict* 

No  commanders  of  privateers,  or  letters  of  marquf ,  are  al* 
Ipwed  to  ransom,  or  agree  to  ransom,  quit  or  set  at  liberty,  any 
ship  or  vessel,  or  their  cargoes,  which  shall  be  seized  and 
taken,  on  pain  of  forfeiting  their  conunission,  unleu  in  cohb  oj 
^treme  tueeaUyy  to  be  alUmed  by  Hu  Court  of  Admiralty  ^  and  in* 
curring  such  penalties  of  fine  and  imprisonment,  as  the  Court 
shall  adjudge.t    Nor  are  they  permitted,  on  any  pretence 
whatever,  to  ransom  any  prisoners  ;  bat  they  must  transmit  an 
account  of,  and  deliver  orer,  such  prisoners  as  they  may  take 
OD  board  of  any  prizes,  to  the  commissioners  appointed  for  ex* 
changing  prisoners  of  war,  or  to  the  persons  appointed  in  sea* 
port  towns  to  take  charge  of  prisoners ;  and  such  prisoners  are 
subject  only  to  the  orders,  regulationsr  and  directions  of  the 
said  commissioners.!    Farther,  it  is  unlawful  for  any  of  his  RanMott  fiw 
JUajesty's  subjects  to  ransom,  or  to  enter  into  any  contract  for  hibited!"^^'** 
ransoming  any  ship  belongbg  to  British  subjects,  or  any  goods 
OB  board  the  same,  which  shall  be  captured  by  the  subjects  cff 
any  state  at  war  with  Us  Majesty,  or  by  any  persons  committing 
hostilities  against  bi^,suhject8.§    And  if  any  contracts  be  enter- 
ed into,  or  any  bills,  notes,  or  other  securities  be  given  for  that 
purposie,  they  are  absolutely  null  and  void ;  beside  which,  the 
party  thus  offending  incurs  a  forfeiture  of  600/.  which  nwy  be 
sued  for  by  any  p^rson.|| 

*  22  G«o.  2.  c.  33.  ttat  %,  t.  9.  otherwise  called  tbe  uintb  aiilcle  of  war. 
f  ••  lo^tractionf,**  Art  a 

t  Ibid.  Art  10.  ^Geo.  3..c.  C6.  a.  36.    43Geo.3.  c.  ISa  t.  33. 
)  22GC0.3.  c.2».  i.1.    33  Geo.  3.  c.  66.  i.  37.    43  Geo.  3.  8.  c.  166.  s.  36. 
I  SI  and  22Gto.  3,  CM.  (/or /rtiafMl.)    22Geo.  3,  C.2S.  11.2,3.    23Geo.a; 
«.  69.  n.  38,  39.    43  Geo..  &  c.  160.  n.  37, 38. 
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C^JMi^  ^P>  If  toy  ihip  or  yeiMel»  or  any  goodf  or  nerehandiseSy  be 
Ukea  or  retaken  and  restored,  bj  any  prirateer,  through  con* 
fent  or  dandesliuely,  or  by  coUasion  or  connivance,  without 
being  brought  to  adjudication,  such  ship  or  Tessel,  together 
with  the  goods  and  merchandises,  and  also  the  ship's  tackle,^ 
appairel,  fumitare,  arms,  and  ammanition,  shall,  on  proof  there* 
of,  to  be  made  in  any  Court  of  Admiralty,  be  declared  and  ad- 
judged a  good  prize  to  his  Majesty.  One  moiety  of  Uie  prize 
is  to  go  to  his  Majesty's  use,  and  the  other  moiety  to  the  per-' 
son  who  inay  sue  for  the  saoM  ;  beside  which,  the  bond  girea 
by  the  captain  of#uch  prirateer  is  forfeited  to  his  Mijesty. 
Farther,  if  such  ooUusiTe.capture,  or  recapture  and  restoration, 
be  made  by  any  captain  or  commander  of  any  king's  sbipr,  the 
TOssel  thus  taken,  or  retaken  and  restored,  is  not  only  to  be 
condemned  as  a  prize  to  hb  Majesty,  but  also  the  offenders  are 
disqualified  and  incapacitated  from  senring  him  for  seren  years, 
and  incur  a  forfeiture  of  lOOOL  recoTeiteble  by  any  person 
who  may  sue  for  the  same ;  and  who  is  entitled  to  one  half  of 
the  penalty,  while  the  other  moie^  goes  to  the  use  of  his  Mt« 
jcsty  .♦ 

P>^  ^^Sl  -^^  prizes  must  be  conducted  either  into  an  English  port» 
or  into  some. other  port  of  the  British  dominions,  as  may  be 
most  couTenient,  in  order  that  they  may  be  legally  adjudged  in 
the  high  Court  of  Admiralty  in  England,  or  before  the  judges 
of  any  other  Admiralty  Court  in  the  British  dominions.t  All 
the  effects  found  on  board,  of  whateyer  deseription,  must  be 
preserved,  without  any  part  of  them  being  taken  out,  spoiled^ 
wasted,  embezzled,  or  diminished,  and  without  breaking  bulk, 
(unless  it  shall  be  necessary  for  the  better  securing  thereof,  or 
for  the  necessary  tise  and  ser^ce  of  any  of  his  Majesty's  ships 
of  If  ar,)  until  judgment  has  been  given  in  the  high  Court  of 
Admiralty,  or  in  some  other  lawfully  authorized  Court  of  Ad* 
miratty,  that  the  ship,  goods,  and  merchandise  are  lawful 
prize.};    Persons  offending  in  these  respects,  not  on^  forfeit 

•  13G«o.  Z  c.  4.  1. 10;  43Geo.  3.  c.  M.  i.  18. 

i  Instructions,  Art  8. 

t  lostmctiontr  Art  3.   81  Gm.  &  e.  3B^  ftst  8.  s.  Si  ^o^Mmkki  cAsd  M  M 
itHicle  of  war. 
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4he  whole  of  their  re^pectiTe  shares  of  the  captures  to  the  iue 
of  the  Royal  Hospital  at  Greeowichy  but  also  incur  a  fine  treble 
the  Taloe  of  the  article  or  articles  so  embezzled^  ooe  third 
part  of  which  goes  to  the  same  noble  institution,  and  the  re- 
mainder to  any  penon  that  may  sue  for  the  same  ;*  and  if  the 
offender  be  on  board  one  of  his  Majesty's  ships  of  war,  he  is 
liable  to  suffer  such  farther  punishment  as  a  <^ourt  Martial  or 
the  Court  of  Admiralty  shall  impose.t 

In  order  to  prevent  any  of  these  abuses,  the  commissioners 
for  taking  examinations  in  prize  causes  are,  by  their  regula- 
tions, required  first  to  make  an  entry  of  the  time  of  the  cap-' 
tore^  vessel's  arrival  in  port ;  after  which  they  must  give  direc- 
tions to  the  collector  of  the  customs  or  naval  officer  at  such 
port,  or'  any  other  proper  person,  td  see  that  the  prize  be 
duly  and  safely  moored  in  sufficient  depth  of  neater,  or  on  soft 
ground^  so  that  the  ship  may  receive  no  damage.  .  The' person 
attending  to  this  business,  receives  the  sum  of  one  guinea  from 
the  captor,  who  most  also  pay  all  lights  and  port  charges  in- 
curred on  account  of  the  prize*!  Two  of  these  commissioners, 
accompanied  by  .the  collector  of  the  customs  or  naval  officer  of 
the  port,  then  proceed  on  board  the  ship,  to  examine  whether 
bulk  has  been  broken,  in  which  case  they  are  eojoined  to  cer* 
tify  the  same  to  the  judge  of  the  high  Court  of  Admiralty : 
next,  they  seal  the  hatches  and  chests  of  merchandise,  which 
are  on  no  account  to  be  opened  or  unloaded  by  any  persons 
whomsoever,  unless  by  special  ordei'  under  seal  of  the  Court, 
excepting  only  in  cases-  of  fire  and  tempest,  and  of  absolute 
Becessity.§ 


«  13Geo.2.  c  4.  i.  Q.    33Geo.  a  c.  S6.  ft.  4S.    43Geo.  3.  c.  160.  1.4^. 

t  22<3«o.  SL  c.  33.  itat  2.  t.  8. 

X  ^  RegiUatioDi  for  the  Obterraace  of  Prise  CommiMiooen,^  id  Sir  Jtxam 
MiRiott*s  •«  AnnuUrc  instrwminlormmt''  p.  380.  Ac.  Art.  1  and  2. 

(  "  SAgulations,*'  itc,  Art^  3.  Bj  an  order  of  the  Court  of  Admiraltj,  dafed 
Jaovavy  8*  1782,  ooHy  two  commtniooein  are  allowed  to  be  emplojed  for  taking 
ithe  Jt^aminatioDt  for  one  ahip  with  one  actnaiy,  and  lo  on  by  roUtioo.  And  witli 
regmrd  to  interpretert,  in  cites  of  neatial  vea^ls,  if  the  master  of  the  captared 
oeatnl  ship  object  that  the  interpreter  does  not  snderstaod  the  language,  in  such 
ctM  the  ptoper  penoos  aM  directed  to  be  sent  up  to  London,  in  order  fliat  thy 
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p^puvftiulpri-      After  tbe  captor  has  conducted  hh  prize  into  port,  he,  or 
^i'm.  one  of  the  chief  officers,  or  some  other  person  present  at  the 

capture,  nidst  bring  or  send  as  early  as  possible,  three  or  fonr 
of  the  principal  of  the  company  (of  whom  the  ma2(ter  and  mate 
or  supercargo,  must  always  be  two)  of  every  such  prize,  be* 
fore  the  judge  of  the  high  Court  of  Admiraltyi  or  his  surrogate, 
or  before  the  judge  of  any  other  lawfully  authorized  Admiralty 
Court  within  the  British  dominions^  or  such  persons  as  shall  be 
llegally  commissioned  in  that  behalf,  in  order  that  they  may  be 
sworn  and  examined  upon  such  interrogatories*' as  shall  tend  to 
the  discoyery  of  the  truth,  concerning  the  interest  or  property 
of  such  ship  or  ships,  yessel  or  vessels,  and  of  the  goodis,  roer^ 
^handises,  or  other  effects  found  therein.  Farther,  the  captor 
is  obliged,  at  the  time  he  produces  the  company  to  be  examin- 
ed,! and  before  any  monition  shall  be  issued,  to  bring  and  de- 
liver into  the  hands  of  the  said  judge  of  the  high  Court  of  Ad- 
tniralty  of  England,  his  silrrogates,  or  the  judge  of  such  other 
Admiralty  Court,  lawfully  authorized  within  the  British  domi- 


amy  be  ezamined  by  the  officer  in  Doctors' CcmmoDS,  at  the  raqnettof  the  master. 
MarrioU^s  *'  Formulare,**  pp.  15,  16. 

*  la  the  etamibatioii  of  witnestei,  oo^  tiro  eoministlooen  and  one  actnaiy  are 
(ei  obseffvd  in  the  preceding  note)  allowed  to  attend ;  and  the  emainatioa  of - 
erery  yritnest  ie  required  ta  be  commenced,  contiuned,  and  Snished  on  the  sam0 
•day,  and  not  at  diflerent  times.  **  Regalations,"  &c.  Art  8.  p.  386^  of  Sir  /. 
Marriott's  **  Foimnlare.**  For  the  same  porpiMe,  the  commissieners  are  permit- 
ted to  use  only  tlMilaiidR^ifJnlirrifvlirisi^Qnless  the  Court  direct  9gMe2  inteiTo* 
SF^nM  to  be  propoted,  tboop^h  they  nay  explain  any  of  them  to  a  witness, 
w^re  it  ia  necessary.  If,  however,  witnesses  answer,  that  **  fftey  eMfief  fey,*'  it 
li  the  dnt^  of  the  commissioners  to  admoniih  them;  that,  as  they  have  sworn  to 
speak  the  truth,  the. whole  truth,  and  nothing  but  the  truth;  they  mult  anawer  to 
the  best  of  their  knowledge ;  or,  where  they  do  not  know  oftioArfs^rf  that  they 
muat  in  stfch  case  answer  lo  lis  leif  q^  (keir  bditf,  concerning  any  Sict  or  matter. 
•'  Formnlare,'*  p.  385. 

f  If  the  prise  master  neglect  to  pr6duee  witnesses. before  the  commltsionerB, 
within  ibrty*eight  hours  aAer  the  arrival  of  the  prSie,  they  must  admonish  him  to 
hring  them  forward;  and  if  he  refuse  or  delay,  or  if  the  witnesses  refese  to  be 
ezamined,  being  also  admonished  of  the  conseqneoce  of  their  contumacy,  (via. 
dnpftniMiefil  ^  tknr  ftnoitaM  wnkmi/t^  oiidcof^/ifealnfi  ff  Me  al^  and  eorgs^) 
in  such  base  the  commissioners  are,  at  the  eipiration  of  forty-ei^t  hours,  to  certiiy 
the  same  to'the  judga  of  the  high  Gout  «f  Adaitmlly.  ^  Bcgulaites,'*  4kc» 
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hiofcifl,  Of  other  penoos  for  that  purpose  commufsioDed,  all  siich 
papers,  passes,  sea  briefr,  charter-parties,  bills  of  lading,  cock« 
ets,  letters,  and  other  documents  and  writings,  as  shtil  be  de- 
liFered  ap  or  found  on  board  any  ship.  The  captor,  chief 
officer,  or  some  other  person  who  was  present  at  the  taking  of 
the  prize,  and  saw  such  papers  and  writings  delivered  up,  or 
found  on  board  at  the  time  of  capture,  must  also  make  oath  that 
they  are  brought  and  delivered  in,  as  they  were  received  and 
taken,  without  any  fraud,  addition,  subduction,*  or  embezzle* 
ment,  or  otherwise  to  account  for  the  same,  upon  oath,  to  the 
^tis&ction  of  the  Court.t 

Qn  receipt  of  such  books,  papers,  and  writings,  the' commis- 
sioners must  transmit  the  same  without  delay,  and  under  seal» 
(together  with  copies  of  the  exanunations,)  to  the  office  of  the 
registry  of  the  Court  of  Admiralty,  wherein  such  ship  may  be 
proceeded  against  in  order  to  condemnation ;  but  only  such 
books,  papers,  and  writings,  shall  be  made  use  of  and  transla- 
ted, as  shall  be  agreed  or  insisted  upon  by  the  proctors  of  the 
several  parties,  captors  or  claimants,  or  (in  case  no  claim  he 
presented  by  the  captor,  or  his  proctor,  agent,  or  re|pster)  as 
shall  be  necessary  for  ascertaining  the  property  of  such  ship 
or  vessel,  and  her  caigo.l 

If  any  ship,  vessel,  or  boat,  or  any  goods  therein,  which  may  BecaDtaKt  ctf 
have  been  taken  as  prize,  shall  appear  and  be  proved,  in  any     "  *^'* 

Court  of  Admiralty,  to  have  belonged  to  any  of  his  Majesty's 
subjects  of  Great  Britain  or  Ireland,  or  of  any  other  of  his 
Migesty's  domioions  ;  and  which  ships,  vessels,  or  boats  were 
before  taken  or  surprised  by  any  of  his  Majesty's  enemies,  and 
afterwards  again  surprised  and  retaken  by  any  ship -of  war, 

•  If,  howevtr,  anj  eomoMiDdtfs  of  hit  Majettj*i  thipt  of  wmr,  takings  a  pn'ie, 
neglect  to  preaenre,  or  to  transmit  the  **  very  triffinmls,"  entirely  and  without 
fraud  to  theCourt  of  Admiraltj,  or  lome  other  Coort  of  commiuionen,  the  offender 
ibrfeits  his  .share  of  the  capture,  and  is  li^jble  to  snch  farther  ponishment,  aa  the 
natore  of  his  offence  maj  deaenre,  and  a  Court  Martial  inpoae.  22  Geo.  2.  c.  33b 
Stat  &  s.  7.  or  the  seventh  article  of  war. 

t  •*Instnictions,»»  Art>' 

X  33  Geo.  3.  c.  60.  s.  26.  43  Geo.  ^  c.  160.  s.  26.  *<  Regulations/*  &c.  Art.  &. 
(a  **  Fonnulare  Initrameiktorum,**  p.  884. 
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t^riTBteer;  or  other  thipt  Vessel,  or  beat,  under  his  Majesty's 
protection  or  obedience;  in  such  case  the  recaptured  ships  or 
boats,  and  goods;  and  every  part  thereof,  (brtnerij  belonging  to 
his  Majesty's  sat^ects,*  shall,  by  a  decree  of  the  said  Cogrt  of 
Admiralty,  be  restored  to  th^  former  owners  or  proprietors, 
who  shall  pay  the  following,  rates  in  lien  of  salvage,  viz:  If 
the  recapture  be  effected  Jl>y  any  of  his  Majesty's  ships,  ^me- 
eighth  part  of  the  ships,  vessels,  boats,  and  goods,  respectively* 
to  be  restored,  shall  be  paid  to  the  flag-officers*  captains^  offi« 
cer8»  seamen,  marines,  and  soldiers  on  board  such.ships  of  war  ; 
and  such  salvage  is  to  be  divided  among  them  in  the  manner 
and  proportion  for  that  purpose  directed.  Rot  if  soph .  recap- 
ture be  made  by  any  privateer,  or  other  ship, 'vessel,  or  boat, 
anc^iixikpart  of  the  true  value  of  the  said  ships,  vessels,  boats, 
and  goods,  shall,  wUhont  any  dednctton^  be  paid  to,  aqd  divided 
among,  the  owner  or  owners,  officers  and  seamen,  in  such  man- 
:  ner  and  proportions,  as  they  shall  have  mutually  agreed  upon.* 

Where,  however,  a  necaptdre  has  been  made  by  the  joint 
operation  of  one  or  more  of  his  Majesty's  ships,  and  one  or 
more  privateer  or  privateers,  |he  judge  of  the  Admiralty  Court 
shall  order  the  owner  or  owners  of  such  recaptured  vessel  or 
gc^odil  to  .pay  ^ch  a  salvage,  as  under  the  circumstances  of  the. 
case  s^all  to  htm  appear  reasonable,  to  the  agent  of  the  re- 
captors,  and  in  such  proportion  afthe  Court  shall  adjui^.t 
But  if  the  sbip  or  vessel,  thus  retaken,  shall  have  been  fitted 
out  by  the*  enemy  for  war,  she  shall  not  be  restored  to  the. 
forqier  owners  or  proprietors  ;  but  whether  recaptured  by  a 
'  ship  belonging  to.  his  Majesty,  or  by  a  privateer,  shall  be  ad- 
judged a  lawful  prize  for  th'e  bene^  of  the  captors  .| 

If  a  ship  be  retaken  before  she  has  been  carried  into  an 
enemy's  port,  it  shall  be  lawful  for  her,  witb  the  ^captor's 
consent,  to  prosecute  her  voyage  ;  nor  is  it  necessary  that  they 
should  proceed  to  adjudication  till  six  n^onths,  or  till  the  return 
of  the  ship  to  iht  port  whenpe  she  sailed.    Farther,  by  the 

•  13Geo.Zc.«.  t.18.'  33  Geo.  3.  c.  66.  t.  42.    43  Geo.  3.  c.  16a  i.  41. 
f  33Geo.3»  C.60.  1.42.    43G«o.  3.  c.  160.  1.41. 
i  Ibi^. 
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recaplon*  CQii8eDt»  the  cargo  may  be  unladen  and  disposed  of 
before  adjadication  ;  and  if  snch  vessel  does  not  return  direct- 
ly to  the  port  vf  hence  she  sailed,  or  if  the  recaptors  have  had 
no  opportunity  of  proceeding  regularly  to  adjudication  within 
iix  matUhif  on  account  of  the  absence  of  the  ressel,  the  Couirt 
of  Admiralty  shall,  at  the  instance  of  the  recaptori,  decree  res- 
titution  to  the  former  owners,  paying  salvage,  upon  socb  evi- 
dence as  shall  appear  reasonable  {  the  expense  of  such  pro- 
ceeding not  to  exceed  the  sum  of  fourteen  pounds.* 

The  .captors  of  small  armed  ships  and  vessels  belonging  to  ^''°?^^f[^ 
the  enemy,  may  include  in  one  adjudication  any  number  of  such  dicatioQ  of 
ships  having  a  commission  or  letter  of  marque  from  the  enemy ; 
provided  they  do  not  exceed  9ix^  and  are  under  fifty  tons  bur- 
then, having  been  taken  within  three  months  before  the  appil* 
cation  to  the  Admiralty  for  such  adjudication.! 
,   For  the  more  speedy  condemnation  of  prizes,  the  judge  of 
the  high  Court  of  Admiralty  of  England,  or  of  any  other  Court 
of  Admiralty  thereto  authorized,  or  such  persons  as  shall  by 
them  be  commissioned  for  that  purpose,  shall,  within  five  days 
after  request  made,  finish  the  usual  preparatory  examination  of 
the  persons  commonly  examined  in  such  cases,  in  order  to  in- 
quire and  prove  whether  the  capture  is  a  lawful  prize  or  not. 
The  proper  monition,  usual  in  such  cases,  shall  be  Islued  by 
the  proper  officer,  and  be  duly  executed  by  the  proper  per- 
sons, within  three  days  after  request  made  for  that  purpose  ; 
and  in  case  no  claim  of  such  captured  ship,  vessel,  or  goods, 
be  eiitered  and  made  in  the  usual  form^  twenty  days'  notice  be* 

•  a3G«p.a  C.68.  1.41.    43  Oea  a  c.  160.  •.  4a. 

f  33Geo.3.  c.CS.  t.11.  43  Geo.  a  c.  160.  t.  S,  Order  of  the  Poart  of  Ad- 
minlty,  April  11,  17^0,  in  Merriott*8  <*  Fonnukre,**  p.  4,  5.  It  it  necestiij 
hfre  to  remark,  tKat  the  onrnert  of  all  prirateen  are  obliged  to  oomiiiate  and  re* 
fitter  ft  proetor  ia  the  Court,  whence  they  obtain  their  commiMion  or  letter  of 
maniiie ;  tbataerrice  on  him  it  binding  on  the  commander,  ownen,  and  mretiei, 
(41  Geo.  a  c.  96.  s.  10.)  and  that  tocb  mmer9  and  mniiei  are  liable  to  decreet 
immedtttely  after  tentence.  (lb.  1. 12.)  In  caae  any  privateer  proceed  to  at^'a- 
dkatioa  in  any  other  Court  than  that  whence  the  letters  of  marque  hare  itnied, 
ibey  mott  puniie  the  tame  conduct  htfcn  ihAuiual  mmiHtm  ii  grmniti,  mikdUk 
eate  of  appeal,  the  terrice  of  the  proceas  of  the  Goart  of  Appeal  oo  Ann  wfll  lb 
ISks.  maaner  be  tflec.tnal. 
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ing  giTeii  after  such  monitioD  ;  or*  if  sach  daim  be  put  in,  and 
the  claimant  or  claimants  shall  not,  within  five  days,  after,  gire 
bond  in  this  snm  of  sixty  pounds  steriing,  to  pay  costs  to  the  captor 
or  captors,  in  case  the  ship,  yessel,  or  goods,  shall  be  adjudged 
ifiiirfal  prize ;  the  judge  of  such  Admiralty  Court  shall  then, 
on  production  of  the  examinations,  together  with  all  papers 
and  writings  found  on  board  the  prize,  or  upon  oath  that  no 
such  papers  or  writings  were  found,  proceed  to  discharge  or 
acquit  such  capture,  or  to  condemn  the  same,  as  shall  appear 
eipedient  to  him,*on  perusal  of  the  said  preparatory  examine* 
tions,  papers,  and  writings.  If,  however,  such  claim  be  duly 
entered,  and'proper  security  be  giirenv  and  no  other  examina- 
tion  appear  to  be  requisite,  the  judge  shall  in  such  case  pro- 
ceed, within  ten  days,  if  possible,  to  give  sentence  respecting 
geUwiyoruie  -gQch  capture.  But  where,  on  entering  such  claim,  and  the 
^f^  attestation  thereupon,  or  producing  the  said  papers  and  writings 

i^garding  the  captured  ship,  vessel,  or  goods,  and  upon  the 
said  preparatory  examinations,  it  shall  appear  doubtful  to  the 
judge,  whether  such  capture  be  lawfiil  prize  or  not,  and  lie 
shall  deem  it  necessary,  for  determining  such  doubt,  to  hove 
3n  examination  of  witnesses  on  pleadings  given  in  by  the  par- 
ties, qnd  admitted  by  the  j<idge,  the  judge  shall,  in  such  case, 
cause  the  capture  to  be  forthwith  appraised  by  skilful  persons, 
nominated  by  the  parties,  and  approved  and  appointed  by  th^ 
Court,  aod  who  shall  be  sworn  duly  to  appraise  the  same  ac* 
cording  to  the  best  of  their  skill  and  knowledge.  And  for  this 
purpose  the  judge  shall  cause  the  goods  ibund  on  board  to  be 
unladen,  and  (an  inventory,  if  necessary,  being  previously 
taken  by  the  marshal  or  deput^r  marshal  of  the'admiralty)  order 
them  to  be  deposited  in  proper  Warehouses,  with  separate 
locks,  of  the  collector  and  comptroUer  of  the  customs,  or  .(if 
there  t)e  no  comptroller  or  collector)  of  the  naval  officer,  and  * 
of  the  kigents  of  both  captors  and  claimants,  at  the  chaige  of 
the  party  requesting  the  same.  After  such  appraisement,  and 
within  fourteen  days  after  claim  made,  the  judge  shall  take 
good  and  sufficient  security  from  the  claimants  to  pay  the  cap- 
tors  the  fall  value  thereof,  according  to  such  appraisement,  in 
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case  the  game  shall  be  adjudged  a  lawful  prize.*  He  is  also 
enjoiDed  to  take  sufficient  security  from  the  captors  to  pay  such 
costs  as  the  Court  shall  think  proper,  in  case  the  ship,  vessel, 
or  goods,  shall  not  be  condemned  as  lawful  prize ;  and  after 
such  securities  have  been  duly  given,  he  shall  make  an  interlo«> 
cutory  order  for  releasing  or  delivering  the  same  to  such  daini; 
ant  or  claimants,  or  to  his  or  their  agents-t 

In  casoy  however,  any  claimant  or  claimants  refuse  to  give 
the  security  required,  the  judge,  on  sufficient  security  being 
giv.an  by  the  captors,  that  they  will  pay  the  full  value  to  the 
claimants  according  to  the  appraisement  (hereof,  if  the  capture 
should  not  be  condenmed,  shall  proceed  to  make  an  interlocu- 
tory order  for  releiuingand  delivering  the  same  to  socb  captor 
'  or  captors,  or  to  their  agents.^    But  as  great  injury  is  often 

*  No  daimantt  are  tlloired  to  take  cargo  eo  bail,  prevkMisI/  to  bearini^,  with- 

;oiit  the  cooMDt  of  all  tbe  parties.  3  Rob.  AdflkRepw  178.    But  where  all  the  per- 

'  tiei  interested  are  liable  to  Mtptain  lose  or  damage  fiom  the  captnred  cargoes 

either  beiog  perishing,  or  of  a  perishable  nature,  the  Court  of  Admiraltj  has 

ordered,  that  in  all  cases,  by  consent  of  t»ptor  and  claimant,  or  iq»ofi  attataikn 

«dU6lisd  oisllspaH  y  tAs  eiaimaitf  Qfify,  fsttftoitf  IM  ttV<^ 
or  the  perishing  or  perishable  part  thersQ<  shaU  be  dell?ered  to  him,  oo  bis  spe-  ' 
<%>ng  the  qoanti^  and  qoalitf  of  the  cargo,  and  girhig  bail  to  answer  the  raloe 
'  tbereoi^  if  condemned,  and  also  that  ^  will  abide  the  event  of  the  sait  Sach 
bail  most  be  approved  by  the  caplor,  or  otherwise  the  persons  giving  the  secnrity, 
anst  swear  that  they  are  trily  and  severally  worth  the  som  fiir  which  they  give 
security ;  but  if  the  parties  cannot  agree  recocting  the  value  of  the  caifo,  si  de- 
crse  of  appraisement  may  issue  ifom  the  Court  in  order  to  ascertain  the  real 
value.  Where,  however,  no  claim  is  made,  the  captor  may,  on  exhibiting  an 
affdavit,  specifying  the  quantity  and  qaality  of  the  perishable  cargo,  have  a  de- 
cree of  appraisement  and  sale  of  such  caifo,  and  bring  the  proceed  into  Court 
in/iew  of  any  claim,  eventually  to  abide  any  iutnre  orders.  Order  of  the  Court 
of  Admiralty,  April  II,  1780,  in  Sir  J.  MarrioU*s  <' Formulare,**  p.  5, 6.  Whei% 
a  commiiiion  of  appraisement  and  sale  Is  granted  by  the  judge  of  the  Vice-admi- 
nkj  Cowtt  before  final  sentence,  the  proceeds  of  such  sale  shall  not  remain  ia 
the  hands  of  the  captors  or  their  agentSi  but  shall  be  deposited  in  the  registty  ^ 
Ibe  Court  till  final  sentence  be  pronounced.    41  Geo.  3.  c.  98^  s.  7* 

f  lSOeo.2i  C.4.  S.3.  33Geo.3.ce&s.23.  43Geo.3.  ciao.  s.2e.  Where 
a  ship  and  cargo»  or  either  of  them,  are  condemned,  with^  general  reservation 
of  the  question  to  whoni»  no  copy  of  the  interlocutoiy  order  is  allowed  to  be  de- 
livered to  eiUier  party,  until  a  final  coodemnatioo  take  place.  Order  of  the  Coi^rt 
ot  Admiralty^  dated  August  1,  1783,  in  "•  Formulare,"  p.  23, 24. 

t  aSSeo.  3.  c S6.  s.;24.   43Qia  a  c  108.  a.  2i. 
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sastained  by  the  sate  of  captored  property  in  remote  parts  of 
the  British  domiDioos,  the  colonial  Vice-admiralty  Courts  are 
empowered,  where  farther  proof  is  ordered,  and  the  claimants 
of  the  property  decline  to  take  it  on  bail,  to  direct  snch  pro- 
perty to  be  sent  to  England,  (with  the  captor's  and  claimant's 
consent,)  there  to  be  sold  by  consignees  nominated  by  both 
parties,  and  the  proceeds  of  sale  to  be  forthwith  deposited  ia 
the  bank  of  England,  in  the  name  of  such  consignees,  subject 
to  the  final  adjudication,  expenses  of  freight,  insurance,  and 
other  charges,  attending  the  sale  and  transportation  of  the  p>o* 
perty.  If^  however,  it  shall  appear  to  the  Court  Ihat  the  cap- 
tors unreasonably  withhold  their  consent,  they  shall  (in  case  of 
restitqiion)  pay  the  difference  in  Taloe  of  the  property,  at  the 
time  of  such  restitution,  and  of  the  produce  thereof,  in  case 
such  property  had  been  sent  for  sale  to  England  ;  the  said  dif- 
ference to  be  ascertained  in  such  manner  as  shall  appear  satis- 
factory to  the  Court  for  that  purpose. 

Thus  far  the  regulations  relate  equally  to  ships  of  war  and 
to  privateers ;  but  in  all  proceedings  had  upon  captures  made 
.  by  any  privateer  in  the  Vice- Admiralty  Courts  in  the  West  In- 
dies or  America,  the  owners  are  to  be  deem^Bd  and  considered 
as  parties  to  every  part  of  such  proceedings ;  and  such  owners, 
as  well  as  the  sureties,  are  jointly  and  severally  liable  to  all 
orders  and  decrees  made  therein  immediately  after  final  sen- 
tence, without  any  farther  personal  service  on  the  commander, 
or  putting  him  in  contempt  by  process  of  contumacy. 
Appaalii  In  Cjsse,  however,  any  captors  or  claimants  shall  not  rest  sa« 

tisfied  with  the  sentence,  or  interlocutory  decree  having  the 
force  of  a  definitive  sentence,  pronouQced  in  the  high  Court  of 
Admiralty  of  England,  or  in  any  colonial  Vice-admiralty  Court, 
the  parties  aggrieved  may  appeal  to  the  commissioners  appoint- 
ed for  determining  appeals  in  prize  causes,  in  like  manner  as 
sbch  appeals  have  usually  been  interposed  ;*  provided  the 
appellants  give  sufficient  security  that  they  will  effectually  pro- 

•  Tbe83G«o.3.  cSS.  i.  2S.  f peciSefl  >Wrf0cii  dajf$  tfter  proDimcbtiQii  of  dM 
dtcrae,  which  it  thft  tioM  allowed  bj  the  premt  practice  of  the  Admifaltf 
ConrU 
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secute  socli  appeal,  answer  tbe  condeouiatioii,  and  pay  all  costs, 
if  the  sentence  ef  the  respective  Courts  be  aflSnned.  Bat  the* 
ezecQtion  of  such  sentence  is  not  to  be  suspended  by  the  ap« 
peal,  (excepting  in  the  cases  hereafter  mentioned,)  if  the  par^ 
ties  appellate  give  sufficient  security,  to  be  approved  of*  by  the 
Court  where  such  sentence  was  given,  that  they  will  restore 
the  property  in  litigation,  or  the  value  thereof,  to  the  appellants, 
in  case  the  sentence  or  the  interlocutory  decree  appealed  from, 
shall  be  reversed.*  And  in  cases  of  appeal  from  a  colonial 
Vice-admiralty  Court,  the  property  in  litigation  may,  at  the  ap*^ 
pellant's  request,  be  sent  by  the  Court  to  England  for  sale,  and 
the  proceeds  be  deposited  in  the  bank,  in  the  manner  already 
specified  ;t  or  if  the  property  shall  have  been  converted  by 
sale,  the  proceeds  thence  arising  shall  be  consigned  to  England 
and  deposited  in  a  similar  manner.  Should  any  question  or 
difficulty  arise  respecting  any  property  or  proceeds  thus  sent  to 
England,  either  before  or  after  any  such  appeal,  at  any  time 
after  their  arrival  in  England,  or  respecting  the  sale  or  pro- 
ceeds thereof,  the  captors  or  claimants  may,  on  giving  notice  to 
the  adverse  parties,  apply  by  their  proctors  to  the  high  Court 
of  Admiralty,  (if  before  the  prosecution  of  the  appeal,)  or 
(afterwards)  lords  commissioners  of  appeal,  for  their  direc- 
tions concerning  the  sale  or  managpement  of  such  property  or 
proceeds.! 

If  any  person,  not  being  a  party  in  die  first  instance,  appeal 
from  a  definitive  sentence,  or  interlocutory  decree  having  the 
force  of  spch  sentence,  sucb  person,  or  his  or  her  agent  or 
agents,  must  at  the  same  time  enter  his,  her,  or  their  claim  or 
cfaims,  as  their  appeal  will  otherwise  be  null  and  void.§ 

In  all  prize  causes,  wlietbejr  tried  in  the  English  Admiralty, 
or  in  a  colonial  Vice-admiralty  Court,  all  persons,  interested, 
whether  they  be  or  be  not  parties  in  the  first  instance,  may  take 
.out  an  inhibitibn,  and  prosectfte'  an  appeal  within  tipehe  eaten- 

f  33G60.a  C.S6.  1.28.    43 Geo.  3.  c.  160.  t.  27. 

f  Sw^rm,  p.  144. 

X  41  Gm».  a  c.  9S.  •.  8. 

I  33  Geo.  3.  r.  <W,  n.  29.    43  Geo.  3.  c.  I€0.  t.  28. 
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dar  moDths,  to  be  computed  from  the  day  of  the  date  of  the 
sentence,  or  decree  appealed  from.  Bot  if  no  inhibition  be 
taken  out  before  the  ti^elve  months  elapse,  no  appeal  will  be 
allowed  to  be  prosecuted,  nor  will  any  inhibition  be  granted, 
but  the  said  sentence,  or  interlocutory  decree,  is.  to  stand  con- 
firmed as  to  such  person.* 

In  certain  special  prize  causes,  however,  to  be  mentioned  in 
his  Majesty^s  order  or  orders  in  council,  his  Majesty  may  au- 
thorize the  persons  interested  (whether  parties  or  not  in  the 
first  instance,  and  in  whatever  Court  the  decree  or  sentence 
appealed  from  may  have  been  pronounced)  to  take  out  inhibi- 
tions for  prosecuting  appeals  after  the  expiration  of  twelve 
months  ;  and  the  lords  commissioners  of  appeals  may,  if  distri- 
bution has  not  taken  place,  permit  an  appeal  to  be  prosecuted 
afler  that  period  has  elapsed,  where,  on  special  cause  shown, 
they  shall  deem  it  reasonable  to  grant  such  permission  ;t  but  if 
it  shall  appear  to  the  satisfaction  of  the  lords  commissioners  of 
appeals  in  prize  causes,  that  distribution  has  been  made  of  the 
proceeds  of  the  prizes,  at  or  aAer  the  time  or  times  when  the 
right  of  appealing  would  have  been  barred,  if  no  such  order 
had  been  made,  and  before  notice  of  such  order  duly  given  to 
the  captors,  the  said  captors  are  not  liable  to  make  compensa- 
tion to  the  claimants,  provided  they  duly  comply  with  the  fol- 
lowing regulation,}  viz.  Where  his  Majesty  shall  authorize  such 
appeals,  the  captors  shall,  within  a  reasonable  time,  at  the  re- 
quisition of  the  claimants,  deliver  a  true  copy  of  the  account 
of  sales,  and  of  all  proceedings  had  under  the  authority  of  the 
sentence  or  decree,  pronounced  in  the  Court  below,  to  his 
Majesty's  procurator-general,  who  is,  authorized  and  required 
to  defend  all  such  appeals,  and  in  such  manner  as  his  Majesty's 
advocate-general  shall  direct.  But  if  the  captors  shall  neglect 
to  comply  with  these  regulations,  or  to  obey  such  farther  orders 
as  the  lords  commissioners  may  deem  necessary,  they  forfeit 
all  claim  to  any  benefit  or  discharge  under  the  act  above  de*. 

•  38  Geo.  3.  c  38.  t.  2.  43  Geo.  3.  c.  160.  s.  29. 
f  38  Geo.  3.  c.38.  8.3.  43  Geo.  3.  c.  160.  •.  28. 
t  380ea3.  C.33.  S.3. 
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tailed,  and  are  liable  to  be  proceeded  against  in  tbe  same  man- 
ner as  if  the  appeal  had  been  duly  entered  withih  the  period 
of  tvfelve  months,  allowed  for  appeab  from  the  decisions  of  tb^ 
Conrts  below.* 

In  cases  of  appeal,  interposed  in  the  manner  already  specified, 
the  judge  of  the  Coart  of  Admii^lty  may,  at  the  reqnest  and  ex- 
pctnse  either  of  the  captors  or  claimants,  (or  of  the  claimant  only, 
where  the  privilege  is  reserved  in  favour  of  the  claimant  by 
any  treaty  or  treaties  subsisting  between  bis  Majesty  an'H  foreign 
powers,)  order  such  capture  to  be  appraised,  (unless  the  par- 
ties shall  otherwise  agree  upon  the  value  thereof^)  and  direct 
an  inventory  to  be  made.  'Next,  the  judge  is  required  to  take 
security  for  the  full  value  thereof,  and  he  may  order  the  cap* 
ture  to  be  delivered  to  the  party  giving  such  security,  notwith- 
standing such  appeal ;  but  if  any  difficulty  shall  arise,  or  there 
be  any  sufficient  objection  to  the  giving  or  taking  of  security, 
the  judge  shall,  at  the  request  of  either  of  the  parties,  order 
the  captured  goods  and  effects  to  be  entered,  landed,  and  sold 
by  auction,  under  tbe  care  of  tbe  proper  officers  of  the  cus* 
toms,  and  under  the  inspection  of  persons  to  be  appointed  by 
the  claimants  and  captors.  The  money,  arising  by  such  sale, 
«hall  be  brought  into  Court,  and  by  the  register,  or  his  deputy 
or  deputies,  be  deposited  in  the  bank  of  England  ;  or  if  the 
captors  aqd  claimants  agree,  such  money  may  be  vested  in 
some  public  securities  at  interest,  in  the  names  of  the  register, 
and  of  such  trustees  as  the  captors  and  claimants  shall  appoint, 
and  the  Court  shall  approve.  And  if  such  security  be  given 
by  the  claimants^  the  judge  shall  give  the  captured  vessel  a 
pass  under  his  seal,  to  prevent  her  from  being  again  taken  by 
his  Majesty's  subjects  in  her  destined  voyage*! 

Where  the  sentence,  or  interlocutory  decree,  having  the 
force  of  a  definitive  sentence,  shall  be  finally  reversed,  after 
the  sale  of  any  ship  or  goods,  the  net  proceeds  of  such  snks' 
(after  payment  of  all  expenses  attending  the  same)  shall  be 


•38  Geo.  a  c.  28.  1.4. 

}  33  Geo.  a  c.  eS.  s.  31.    43  Geo.  a  c.  160.  i.  30. 
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deemed  to  be  the  fall  ralae  of  such  ship  and  goods  ;  nor  shall 
ihe  parties  appellate,  and  their  secqrities,  be  answerable  for 
the  yaloe  beyond  the  aiDt)tint  of  sach  net  proceeds,  unless  snch 
sale  appear  to  hare  been  made  fraodnlently,  or  without  doe 
care.* 

With  regard  to  the  practice  of  the  Conrt  of  Appeals,  as 
many  inconveniences  formerly  arose  from  delays  in  serving  the 
processes  of  that  Court,  it  is  now  provided,  that  in  all  cases  of 
captures  by  his  Majesty's  ships,  a  service  upon  his  Majesty's 
proctor  shall  be  deemed  an  effectual  service  upon  the  com- 
mander  of  the  ship  making  such  capture.  Farther,  on  taking  ' 
out  letters  of  marque,  the  owners  of  all  the  ships  or  vesseb, 
for  which  such  letters  shall  be  granted,  must  nominate  and  re- 
gister in  the  Court  granting  such  letter  of  marque,  a  proctor, 
exercent  in  the  Court  of  Appeal  in  prize  causes,  with  power 
of  revocation  and  substitution  ;  and  service  of  process  on  such 
proctor  shall  be  deemed  effectual  service  upon  the  commander, 
owners,  and  sureties  of  privateers,  in  all  cases  where  an  appeal 
has  been  declared  in  the  Court  below,  within  fourteen  day$ 
after  ientence.  But  neither  his  Majesty's  proctor,  nor  any  no- 
minated proctor,  is  answerable  for  any  damages  arising  to  their 
parento  respectively,  from  non-appearance  in  their  behalf  in  the 
Court  of  Appeal,  unless  such  proctor  shall  have  accepted  the 
said  non^nation  by  a  writing  under  his  hand  ;  and,  also,  unless 
the  said  parties  shall  have  sufficiently  instructed  him  to  appear 
and  defend  the  appeal.f  Where,  however,  no  appeal  has  been 
entered  in  the  manner,  and  within  the  time  above  specified,  it 
than  be  deemed  sufficient  service  upon  the  parties,  if  the  pro- 
cess be  served  either  upon  the  commander  of  the  king's  ship, 
or  upon  his  registered  agent  in  this  kingdom,  or  upon  his  Ma- 
jesty's law-officer  in  the  Court  below  ;  or  in  cases  of  captures 
by  privateers,  it  such  process  be  served  upon  the  commander 
of  the  prirateer,  or  upon  any  or  either  of  the  sureties  to  the 
letters  ef  marque.| 

•33Gco.a  ceS.  1.32.    43Geo.3.  c.  leO.  t.31. 
f  41Geo.3.  c.9e.s.I0. 
I  Ihid.  1. 11. 
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NOTE  IV. 


The  act  of  the  3d  of  March,  1819,  commcDted  on  id  the 
cases  of  the  United  States  y.  Smithy  in  the  text,  aad  .in  the 
other  cases  of  piracy  before  the  Court  at  the  present  tenii« 
was  continued  in  force,  amended»  and  enlai|(ed,  hy  the  follow*  • 
ing  act,  passed  at  the  last  session  of  Congress*   . 

An  Act  to  continue  in  force  **  An  Act  to  proUei  As  commerce  <ff 
the  United  States^  and  puni^  the  crime  of  piraey^^\and  flbo  to 
make  further  pronisionfor  pumihing  the  crime  of  piracy. 

Be  it  enacted  by  the  Senate  and  House  of  Representati?es 
of  the  United  States  of  America  in  Congress  assembled.  That 
the  first,  second,  third,  and  fourth  sections  of  an  act,  antitled^ 
*<  An  Act  to  protect  the  commerce  of  the  United  States,  and 
punish  the  crime  of  piracy,'*  passed  on  the  third  day  of  Mafch, 
one  thousand  eight  hundred  and  nineteen,  be,  and  the  same  are 
hereby,  continued  in  force,  from  the  passing  of  this  act,  for  the 
term  of  two  years,  and  from  thence  to  the  end  of  the  next^es- 
"sion  of  Congress,  and  no  longer. 

Sec.  2.  And  be  it  further  enacted,  that  the  fifth  section  of 
the  said  act  he,  and  the  same  is  hereby,  continued  in  force,  as 
to  aU  crimes  mad^punishable  by  the  same,  and  heretofore 
committed,  in  all  respects,  as  folly  as  if  the  duration  ot  the 
said  section  had  been  .without  limitation. 

Sec.  3.  And  be  it  further  enacted,  that  if  any  person  shall, 
upon  the  high  seas,  or  in  any  open  road-stead,  or  in  any  haven, 
hasin,  or  bay,  or  in  any  river,  where  the  sea  ebbs  and  flows, 
commit  the  crime  of  robbery,  in  or  upon,  any  ship  or  yessel,  or 
upon  any  of  the  ship's  company  of  any  ship  or  vessel,  or  the 
lading  thereof,  such  person  shall  be  adjudged  to  be  a  pirate  ; 
and  being  thereof  convicted  before  the  Circuit  Court  of  the 
United  States,  for  the  district  into  which  he  shall  be  brought, 
or  in  which  he  shall  be  found,  shall  suffer  death.  And  if  any 
l^erson  engaged  in  any  piratical  cruize  or  enterprise,  or  being 
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of  the  crew  or  sbip^s  compaDy,  of  any  piratical  ship  or  Veflsel, 
shall  land  from  sach  ship  or  vessel,  and  on  shore  shall  commit 
robbery,  such  person  shall  be  adjudged  a  pirate,  and  op  conric- 
tion  thereof  before  the  Circuit  Court  of  the  United  States^  for 
the  district  into  which  he  shall  be  brought,  or  in  which  he 
shall  be  found,  shall  suffer  death :  Provided,  that  nothing  in 
this  section  contained  shall  be  construed  to  deprive  any  parti- 
cular State  of  its  jurisdiction  over  such  offences,  when  commit-- 
ted  within  the  body  of  a  county,  or  authorize  the  Courts  of  the 
United  States  to  try  any  such  offenders,  after  conviction  or  ac- 
quittance, for  the  same  offence  in  a  State  Court. 

Sec.  4.  And  be  it  further  enacted,  that  if  any  citizen  of  the 
United  States,  being  of  the  crew  or  ship's  company  of  any  fo- 
reign ship  or  vessel  engaged  in  the  slave  trade,  or  any  persoo 
whatever,  being  of  the  crew  or  ship's  company  of  any  ship  or 
vessel  owned  in  whole  or  in  part,  or  navigated  for,  or  in  behalf 
of,  any  citizen  or  citizens  of  the  United  States,  shall  land  from 
any  such  ship  or  vessel,  and,  on  any  foreign  shore,  seize  any 
negro  or  mulatto,  not  held  to  service  or  labour  by  the  laws  of 
either  of  the  States, or  Territories  of  the  United  States,  with 
intent  to  make  such  negro  or  mulatto  a  slave.  Or  shall  decoy, 
or  forcibly  bring  or  carry,  or  shall  receive,  such  a  negro  or 
mulatto  on  board  any  such  ship  or  vessel,  with  intent,  as  afore* 
said,  such  citizen,  or  person,  shall  be  adjudged  a  pirate,  and  oo 
conviction  thereof  before  the  Circuit '  Court  of  the   United 
States,  fbr  the  district  wherein  he  may  be  brought  or  founds 
shall  suffer  death. 

Sec.  6.  And  be  it  further  enacted,  that  if  any  citizen  of  the 
United  States,  being  of  the  crew  or  ship's  company  of  any  £>• 
reign  ship  or  vessel  engaged  in  the  slave  trade,  or  any  person 
whatever,  being  of  the  crew  or  ship's  company  of  any  ship  or 
vessel  owned  whoUy  or  in  part,  or  navigated  for,  or  in  behalf 
of,  ^ny  citizen  or  citizens  of  the  United  States,  shall  forcibly 
confine,  or  detain,  or  aid  and  abet  in  forcibly  confining,  or  de- 
taining, on  board  such  ship  or  vessel,  any  negro  or  mulatto,  not 
held  to  service  by  the  laws  of  either  of  the  States  or  Territo- 
ries  of  the  United  States,  with  intent  to  make  such  negro  or 
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mulatto  a  9laTa,  or  ahall,  on  board,  any  such  ship  or  ressel, 
offer  or  attempt  to  sell,  as  a  slaTe,  any  negro  or  mulatto^  not 
held  to  service  as  aforesaid,  or  shall,  on  the  high  seas,  or  any 
where  on  tide  water,  transfer,  or  deliver  over,  to  any  other 
ship  or  vessel,  any  negro  or  mulatto,  not  held  to  service  as 
aforesaid,  with  intent  to  make  such  negro  or  mulatto  a  slave, 
or  shall  land,  or  deliver  on  shore,  from  on  board  any  such  ship 
or  vessel,  any  such  negro  or. mulatto,  with  intent  to  make  sale 
of,  or  having  previously  sold,  sucl\  negro  or  mulatto,  as  a  slave, 
such  citizen  or  person  shall  be  adjudged  a  pirate,  and  on  con« 
viction  thereof  before  the  Circuit  Court  of  the  United  States, 
for  the  district  wherein  he  shall  be  brought  or  found,  shall 
suffer  death. 

H.  CLAY, 
leaker  of  the  Hau$e  of  RepresentoHvei. 

JOHN  GAILLARD, 
President  of  the  Senate  pro  tenqtore,* 
Washington,  Hay  1$,  1829.    Approyed : 

JAMES  MONROE. 


NOTE  V, 

Addiiumal  DocumenU  on  ike  eubfeet  rf  Ae  NeiOraiUy  of  Af- 
UiuUd  Statu  in  the  preeent  war  between  Spain  and  her  ColofMSt^ 
FideiOnU,  vol.  IV.  Apfbhdix,  Ifote  II. 

[TRANSLATION.] 

GeHKAAL  DoV  FaaHCISGO  DiOVISIO  ViTES   to   THK   ScCBJaTART 

OF  Sta^e.. 

Sir — ^In  conformity  with  the  orders  of  my  government,  which 
wer^  communicated  to  Mr.  Forsyth  on  the  16th  of  December 
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last,  bj  his  excellency  the  Duke  of  San  Fernando  and  ^niroga, 
and  with  the  earnest  desire  of  the  king,  my  master,  to  stee  a 
sjpeedy  adjnstment  of  the  existing  difficnltie*^  which  obstmct 
the  establishment,  on  a  permanent  basis,  of  the  good  under- 
standing so  obvioQsly  required  by  the  interests  of  both  powers, 
I  hare  the  honour  to  address  you,  and  frankly  to  state  to  you, 
that  my  august  sovereign,  after  a  mature  and  deliberate  exa- 
mination,  in  full  council,  of  the  treaty  of  22d  February,  of 
the  last  year,  saw,  with  great  regret,  that,  in  its  tenor,  it  was 
▼ery  far  from  embracing  all  the  measures  indispensably  requi- 
site to  that  degree  of  stability  which,  from  his  sense  of  justice, 
he  was  anxious  to  see  established  in  the  settlement  of  the  ex- 
isting differences  between  the  two  nations. 

The  system  of  hostility  which  appears  to  be  pursued  in  so 
many  parts  of  the  Union,  against  the  Spanish  dominions,  as 
well  as  against  the  propei^y  pf  all  their  inhabitants,  is  so  public 
and  notorious,  that,  to  enter  into  detail,  would  only  serve  to 
increase  the  causes  of  dissatisfaction  ;  I  may  be  allowed,  how- 
ever, to  remark,  that  they  have  been  justly  denounced  to  the 
public  of  the  United  States,  even  by  some  of  their  own  fellow- 
citizens. 

Such  a  state  of  things,  therefore,  in  which  individuals  may 
be  considered  as  being  at  war,  while  their  governments  are  at 
peace  with  each  other,  is  diametrically  opposed  to  the  mutual 
and  sincere  friendship,  and  to  the  good  understanding  which  it 
was  the  object  of  the  treaty  (though  the  attempt  has  failed)  to 
establish,  and  of  the  immense  sacrifices  consented  to  by  his 
Majesty  to  promote. 

These  alone  were  motives  of  sufficient  weight  imperiously 
to  dictate  the  propriety  of  suspending  the  ratification  of  the 
treaty,  even  although  the  American  envoy  had  not  at  first  an- 
nounced, in  the  name  of  his  government,  and  subsequently  re- 
qoired)  of  that  of  Spain,  a  declaration  which  tended  directly  to* 
annul  one  of  its  most  clear,  precise,  and  conclusive  articles, 
even  after  the  signature  and  ratification  of  the  treaty.  ^ 

The  king,  my  master,  influenced  by  considerations  so  power-  . 
ful  as  to  carry  with  them  the  fullest  evidence,  has^  therefore. 
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judged  it  necessary  and  indispensable,  in  the  exercise  of  his 
duties  as  a  sovereign,  to  request  certain  explanations  of  your 
government ;  and  he  has,  in  consequence,  given  me  his  com* 
mands  to  propose  to  it  the  following  points  ;  in  the  discussion 
and  final  arrangement  of  which,  it  seems  proper  that  thj^  re- 
lative state  of  the  two  nations  should  be  taken  into  full  consi- 
deration. 

That  the  United  States,  taking  into  doe  consideration  the 
scandalous  system  of  piracy  established  in,  and  carried  on  from, 
several  of  their  ports,  will  adopt  measures  satisfactory  and 
efiectoaU  to  repress  the  barbarous  excesses,  and  unexampled 
depredations,  daily  committed  upon  Spain,  her  possessions,  and 
properties  ;  so  as  to  satisfy  what  is  due  to  international  rightSy 
and  is  equally  claimed  by  the  honour  of  the  American  people. 

That,  in  order  to  put  a  total  stop  to  any  future  armaments, 
and  to  prevent  all  aid  whatsoever  being  afforded  from  any  part 
of  the  Union,  which  may  be  intended  to  be  directed  against, 
and  employed  in  the  invasion  of,  his  Catholic  Majesty's  posses- 
sions in  North  America,  the  United  States  will  agree  to  offer.ii 
pledge,  (a  dar  una  seguiradad,)  that  their  integrity  shall  be 
respected. 

And,  finally,  that  they  will  form  no  relations  with  the  pre- 
tended governments  of  the  revolted  provinces  of  Spain  situate 
beyond  sea,  and  will  conform  to  the  course  of  proceeding 
adopted,  in  this  respect,  by  other  powers  in  amity  with  Spain. 

Extract  of  a  Letter  from  General  Fives  to  the  Secretary  of  SuUe^ 
dated  Apra  24th,  1820. 

It  is  evident  that  the  scandalous  proceedings  of  a  number  of 
Americap  citizens,  the  decisions  of  several  of  the  Courts  of 
the  Union,  and  the  criminal  expedition  set  on  foot  within  it  for 
the  invasion  of  his  Majesty's  possessions  in  North  America,  at 
the  very  period  when  the  ratification  was  still  pending,  were 
diametrically  opposite  to  the  most  sacred  principles  of  amity, 
afid  to  the  nature  and  essence  of  the  treaty  itself.  These 
liostile  prof^eedings  were,  notwithstanding,  tolerated  by  the 
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federal  goveruueut,  and  thus  the  evil  was  daily  aggrayated  ;  to 
that  the  belief  generally  preyailed  throughout  Europe,  that  the 
ratificatioD  of  the  treaty  by  Spaiu,  and  the  acknowledgment  of 
the  independence  of  the  rebellious  transatlantic  colonies  by  the 
United  States,  would  be  simultaneous  acts. 

Extract  of  a  Letter  from  Hie  Secretary  of  State  to  General  Fives ^ 
dated  May  3d^  1^20. 

I  am  now  instructed  to  repeat  the  assurance  which  has  al- 
ready been  givei^  you,  that  the  representations  which  appear 
to  have  been  made  to  your  government  of  a  system  of  hostility^ 
in  various  parts  of  the  Union,  against  the  Spanish  dominions, 
and  the  property  of  Spanish  subjects ;  of  decisions  marked 
with  such  hostility  by  any  of  the  Courts  of  the  United  States, 
and  of  the  toleration  in  any  case  of  it  by  this  government,  are 
unfounded.  In  the  existing  unfortunate  civil  war  between* 
Spain  and  the  South  American  Provinces,  the  United  States 
have  constantly  avowed,  and  faithfully  maintained,  an  impartial 
neutrality.  No  violation  of  that  neutrality  by  any  citizen  of 
the  United  States  has  ever  received  sanction  or  countenance 
from  this  government.  Whenever  the  laws,  previously  enact- 
ed for  the  preservation  of  neutrality,  have  been  found,  by  ex- 
perience, in  any  manner  defective,  they  have  been  strengthen- 
ed by  new  provisions  and  severe  penalties.  Spanish  property, 
illegally  captured,  has  been  constantly  restored  by  the  decisions 
of  the  tribunals  of  the  United  States,  nor  has  the  life  itself  been 
spared  of  individuals  guilty  of  piracy,  committed  upon  Spanish 
property  on  the  high  seas. 

Should  the  treaty  be  ratified  by  Spain,  and  the  ratification  be 
accepted  by  and  with  the  advice  and  consent  of  the  Senate,  the 
boundary  line  recognized  by  it,  will  be  respected  by  the  Uni- 
ted States,  and  doe  care  will  be  taken  to  prevent  any  trans- 
gression of  it*  No  new  law  or  engagement  will  be  necessary 
for  that  purpose.  The  existing  laws  are  adequate  to  the  sup- 
pression of  such  disorders,  and  they  will  be,  as  they  ha(ve  heen, 
faitlifuliy  cariied  into  effect.    The  miserable  disorderly  more- 
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tnent  of  a  nomber  not  exceeding  seyenty  lawless  iadividual 
stragglen,  who  never  assembled  within  the  jurisdiction  of  the 
United  States,  intb  a  territory  to  which  his  Catholic  Majesty 
has  no  acknowledged  right,  other  than  the  yet  unratified  treaty^ 
was  so  far  from  receiving  countenance  or  support  from  the  go« 
Temment  of  the  United  States,  that  every  measure  necessary 
for  its  suppression  was  promptly  taken  under  their  authority  ; 
and  from  the  misrepresentations  which  have  been  made  of  this 
very  insignificant  transaction  to  the  Spanish  government,  there 
is  reason  to  believe  that  the  pretended  expedition  itself,  as  well 
as  the  gross  exaggerations  which  have  been  used  to  swell  its 
importance,  proceed  from  the  same  sources,  equally  unfriendly 
'0  the  United  States  and  to  Spain. 

As  a  necessary  consequence  of  the  neutrality  between  Spain 
and  the  South  American  Provinces,  the  United  States  can  con- 
tract DO  engagement  not  to  form  any  relations  with  those  Pro- 
vinces*  This  has  explicitly  and  repeatedly  been  avowed  and 
made  known  to  your  government,  both  at  Madrid  and  at  this 
place.  The  demand  was  resisted,  both  in  conference  and  writ- 
ten correspondence,  between  l\fr.  Erving  and  Mr.  Pizarro. 

Mr.  Onis  had  long  and  constantly  been  informed,  that  a  per- 
sistance  in  it  would  put  on  end  to  the  possible  conclusion  of  any 
treaty  whatever.  Your  sovereign  will  perceive,  that  as  such 
an  engagement  cannot  be  contracted  by  the  United  States  con<» 
sistently  with  their  obligations  of  neutrality,  it  cannot  justly  be 
required  of  thefn,  nor  have  any  of  the  European  nations  ever 
bound  themselves  to  Spain  by  such  an  engagement* 

I^ract  of  a  Letter  from  General  Fhes  to  the  Secretary  of  State, 
dated  May  5th,  1820. 

[trinslatioh.] 

Sia— In  aDBW^  to  your  note  of  the  Sd  biatant^  and  in  pursu- 
ance of  what  1  expresMd  to  yon  in  both  our  late  confereDces» 
I  have  to  state  to  yoa,  that  I  am  satisfied  upon  the  first  point  of 
the  propoiah  contained  in  my  note  of  the' 14th  uUimo»  and  am 
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penaaded,  that  if  the  existing  laws  enacted  for  the  suppressioo 
of  piracy,  should  prove  inadequate,  more  efiectnal  measures 
will  be  adopted  by  your  government  for  the  attainment  of  that 
important  object. 

I  also  admit  as  satisfactory,  the  answer  given  to  the  second 
point ;  but  I  cannot  assent  to  your  assertion,  that  the  laws  of 
this  c\>untry  have  always  been  competent  to  the  prevention  of 
the  excesses  complained  of ;  it  being  quite  notorious  that  the 
expedition  alluded  to,  has  not  been  the  only  one  set  on  foot  for 
the  invasion  of  his  Majesty's  dominions  ;  and  it  is,  therefore, 
not  surprising,  that  the  king,  my  lord,  should  give  credit  to  the 
information  received  in  relation  to  that  expedition,  or  that  he 
should  now  require  of  your  government  a  pledge,  that  the  in- 
tegrity of  the  Spanish  posses^sions  in  North  America  shall  be 
respected. 

I  mentioned  to  you  in  conference,  and  I  now  repeat  it,  that 
the  answer  to  the  third  point  was  not  such  as  I  could,  agreea* 
Uy  to  the  nature  of  my  instructions,  accept,  as  being  safisfactp- 
Ty ;  and  that,  although  his  Majesty  might  not  have  required  of 
any  of  the  European  governments  the  declaration  which  he  has 
required  of  yours,  yet  that  ought  not  to  be  considered  as  iiii- 
reasonable,  it  being  well  known  to  the  king,  my  master,  that 
those  governments,  so  far  from  being  disposed  to  wish  to  re- 
cognise the  insurgent  governments  of  the  Spanish  colonies,  had 
declined  the  invitation,  intimated  to  them  some  time  past,  by 
yours,  to.  acknowledge  the  pretended  Republic  of  Buenos 
Ayres. 

Extract  of  a  Letter  from  the  Secretary  of  State  to  General  Ftve», 
dated  May  Qth,  1820. 

The  assurances  which  you  had  given  me  in  the  first  personal 
conference  between  us,  of  your  own  entire  satisfaction  with 
the  explanations  gtveo  yon  upon  all  the  points  on  which  700 
had  been  instmcted  to  ask  them,  would  naturally  have  led  to  the 
expectation,  that  the  promise  winch  yon  was  aothonned  to  give 
would  at  least  not  bt  withheld.    From  your  letter  of  tlie  6th 
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Ahstant»  howe?er,  it  appears  that  no  discretion  has  been  left  to 
yon,  to  pledge  even  his  Majesty's  promise  of  ratification,  in  the 
event  of  your  being  yourself  satisfied  with  the  explanations 
upon  all  the  points  desired  ;  that  the  only  promise  you  can 
give  is  amditional^  and  the  condition  a  point  upon  which  your 
government,  when  they,  prescribed  it,  could  not  but  know  it 
was  impouihU  that  the  United  States  should  comply  ;  a  dondi- 
tion  incompatible  with  their  independence,  their  neutrality, 
their  justice,  and  their  honour. 

.  It  Wad  also  a  condition  which  his  Catholic  Majesty  had  not 
the  shadow  of  a  riglu  to  prescribe.  The  treaty  had  been 
signed  by  Mr.  Onis  with  a  foil  knowledge  that  no  such  engage- 
ment as  that  contemplated  by  it,  would  ever  be  acceded  to  by 
the  American  government,  and  after  long  and  unwearied  efforts 
to  obtain  it.  The  differences  between  the  United  States  and 
Spain  had  no  connection  with  the  war  between  Spain  and  South 
America.  The  object  of  the  treaty  was  to  settle  the  bouhda- 
ries,  and  adjust  and  provide  for  the  claims  between  your  nation 
and  ours  ;  and  Spain  at  no  time  could  have  a  right  to  require 
that  any  stipulation  concerning  the  contest  between  her  and 
her  colonies  should  be  connected  with  it  As  his  Catholic 
Majesty  could  not  justly  require  it,  during  the  negotiation  of 
that  treaty,  still  less  could  it  afford  a  justification  for  withhold- 
ing his  promised  ratification  after  it  was  concluded. 

The  proposal  which,  at  a  prior  period,  had  been  niade  by 
the  government  of  the  United  States,  to  some  of  the  principal 
powers  of  Europe,  for  a  recognition,  in  concert,  of  the  inde- 
pendence of  Buenos  Ayres,  w<ts  founded,  as  I  have  observed  to 
you,  upon  an  opinion  then  and  still  entertained,  that  this  recog- 
nition must,  and  would,  at  no  very  remote  period,  be  made  by 
Spain  herself;  that  the  joint  acknowledgment  by  several  of  the 
principal  powers  of  the  world  at  the  same  time,  might  probably 
induce  Spain  the  sooner  to  accede  to  that  necessity,  in  which 
she  must  ultimately  acquiesce,  and  would  thereby  hasten  an 
event  propitious  to  her  own  interests,  by  terminating  a  struggle 
in  which  she  is  wasting  her  strength  and  resources,  without  a 
possibility  of  success  ;  an  event  ardently  to  be  desired  by  cTor\: 
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firiend  of  hamamty,  afflicted  by  the  cootiDaal  hbrron  of  a  war, 
cruel  and  sangainary  almost  beyond  example ;  an  event  not  only 
desirable  to  the  nnhappy  people  who  are  suffering  the  compli- 
cated distresses  and  calamities  of  this  war,  but  to  idlthe  nations 
having  relations  of  amity  and  commerce  with  them.  This  pro- 
posal, founded  upon  such  motives,  far  from  giving  to  Spmn  the 
right  to  claim  of  the  United  States  an  engagement  not  to  recog- 
nise the  South  American  governments,  ought  to  have  been  con- 
sidered by  Spain  as  a  proof  at  once  of  the  moderation  and  dis- 
cretion of  the  United  States ;  as  evidence  of  their  disposition . 
to  discard  all  selfish  or.  exclusive  views  in  the  adoption  of  a 
measure  which  they  deemed  wise  and  just  in  itself,  but  most 
likely  to  prove  efficadous,  by  a  common  adoption  of  it,  in  & 
spirit  entirely  pacific,  in  concert  with  other  nations,  rather  than 
by  a  precipitate  resort  to  it|  on  the  part  of  the  United  States 
alone. 
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THE  PRINCIPAL  MATTERS 


IN  THIS  VOLUME. 


ADMIRALTY. 

1.  The  Coartsofthe  United  States 
have  DojumdictioD,  under  the 
act  of  April  30,  1 790,  c.  36.  of 
the  crime  of  manslaughter,  com« 
mitted  hy  the  master  upon  one  of 
the  seamen  on  hoard  a  merchant 
vessel  of  the  United  States,  ly- 
ing in  the  river  Tigris,  in  the 
empire  of  China,  35  miles  above 
its  mouth,  off'  Wampoa,  about 
100  yards  from  the  shore,  in 
four  and  a  half  fathoms  water, 
and  below  low  water  mark. 
United  States  y.  Wiltberger,  76. 

93 

9.  In  the  same  act,  the  description 
of  place  contained  in  the  8th 
sec.  ivithin  which  the  offences 
therein  enumerated  must  be 
commi|t^d,  in. order  to  giye  the 
Courts  of  the  Union  jurisdiction 
.  over  themy  cannot  be  transfer- 


red to  the  12<ih  sec,  so  as  to^give 
those  Courts  jurisdiction  over  a 
manslaughter. committed  m  the 
river  of  a  foreign  country,  and 
•  not  on  the  high  seas.    Id.     96 

3.  Histor;^  and  extent  of  the  crimi- 
nal iurisdiction  of  the  Admiralty. 
/d.Noteo,  106 

4.  Information  under  the  act  of  the 
3d  of  March,  1807,  c.  77,  to 
prevent  the  importation  of  slaves, 
into  the  United  States  The 
alleged  unlawful  importation  at- 
tempted to  be  excused  upon  the 
plea  of  distress.  Excuse  re- 
pelled, and  condemnation  pro- 
nounced.    The  Josefa  Segunda, 

338.  351 

5.  Upon  a  piratical  capture,  the 

property  of  the  original  owners 
cannot  be  forfeited  for  the  mis- 
conduct of  the  captors  in  viola- 
ting the  municipal  laws  of  the 
country  where  the  vessel  seized 
by  them  is  carried,     id* 

6.  But  where  the  capture  is  Diad« 
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by  a  regularly  cominisfsioned 
Raptor,  be  acquires  a  title  to 
the  captured  property,  wbich 
can  only  be  devested  by  recap- 
ture, or  by  the  sentence  of  a 
competent  tribunal  of  bis  own 
country  ;  and  the  property  is 
subject  to  forfeiture  for  a  viola- 
tion, by  the  captor,  of  the  reve- 
nue or  other  municipal  laws  of 
the  neutral  country  into  which 
the  prize  is  carried.  Id, 
7.  Speech  of  Mr.  (now  Chief  Jus- 
.tice  Marshall,)  in  Congress,  in 
the  ca»e  of  Jlionuu  JSfash  alias 
Jonathan  Hobbins.  Appendix^ 
Note  I.  3 

See  PiRAcr. 


Prize. 


AGENT. 


1.  The  acts  of  agents  do  not  de« 
rive  their  validity  from  pro- 
fessing on  the  face  of  them  to 
have  been  done  in  the  exercise 
of  their  agency.  Mechanics* 
Bank  y.  BaA  of  Columbia^  326. 

337 

2.  The  liability  of  the  principal  for 

the  acts  of  his  agent  depends 
upon  the  facts,  1st.  That  the 
act  was  done  in  the  exercise, 
,and,  2dly.  Within  the  limits  of 
the  power  delegated.    Id.    337 

3.  In  ascertaining  these  facts,  as 
connected  with  the  exercise  of 
any  Written  instrument,  not  un- 
der seal,  parol  testimony  is  ad- 
missible.   Id.  337 

ASSIGNMENT. 

1.  Where  a  chose  in  action  is  as- 
signed by  the  proprietor,  he 
cannot  interfere  K»  defeat  the 
rights  of  the  assignee  in .  the 


prosecution  of  a  suit  brought  to 
enforce  those  rights.  Mand^- 
viUe  V.  Welch,  277.  283 

2.  It  makes  no  difference,  in  this 
respect,  whether  the  assiga- 
raent  be  good  at  law,  or  ia 
equity.     Id.  283 

3.  A  bill  of  exchange  is  an  assign- 
ment to  the  payee,  of  the  debt 
due  from  the  drawee  to  the 
drawer.    Id.  28S 

4.  But  this  principle  does  not  ap- 
ply to  a  partial  assignootent  of 
the  fund.    Id.  286 

AWARD. 

1.  Where  claims 'against  a  party, 
both  in  his  own  right,  and  in  a 
representative  character,  are 
submitted  to  the  award  of  arbi- 
trators«  it  is  a  valid  objection  to 
the  award,  that  it  does  not  pre* 
cisely  distinguish  between  mo- 
neys which  are  to  be  paid  by 
him  in  his  representative  cha- 
racter, and  those  for  which  he 
is  personally  bound.  Lyle  y. 
Rodgen,  394.  40? 

2.  An  award  may  be  void  in  part, 
and  good  for  the  residue.  Bat 
if  the  part  which  is  void  be  so 
connected  with  the  rest  as  to 
affect  the  justice  of  the  case  be- 
tween the  parties,  the  whole  ia 
void.     Id.  409 


B 


BASTARD. 

Note  on  the  history  of  the  disabili- 
ties and  rights  of  illegitimate 
children  in  different  agea  and 
countries.    Note  a,  262 

See  Lqqal  Law^  9,  6,  7^ 
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BILLS  OF  EXCHANGE. 

1.  Bills  of  exchange  and  negotiable 
promiMorv  notes  are  distin* 
guished  from  all  other  parol 
contracts  by  the  circorosiance 
that  they  are  prima  facie  evi- 
dence of  valaaole  consideration, 
both  between  the  original  par- 
ties, and  against  third  persons. 
MandeviUi  y.  H'elch,    277.  283 

2.  A  bill  of  exchange  is  an  assign- 
ment to  the  payee,  of  the  debt 
dne  from  the  drawee  to  Uie 
drawer.    Id.  285 

3.  But  this  principle  does  not  ap- 
ply tQ  a  partial  assignment  of  the 
fund.     Id.  286 

BOUNDARY. 

See  Local  Law,  21,  22. 


CHANCERY. 

1 .  A  deposit  of  title  deeds  as  secu- 
rity for  a  debt,  creates  a  lien 
which  is  considered  an  equita- 
ble mortgage.  MandevUie  y. 
Welch,  276.  284 

2.  So  also  the  deposit  of  a  note,  not 
.    negotiable    as  security   for    a 

debt,  will  entitle  the  creditor, 
after  notice  to  the  maker,  to 
enforce  in  equity  hi^lien  against 
the  depositor  and  his  assignees 
in  bankruptcy .     Id,  284 

3.  But  this  doctrine  proceeds  upon 
the  supposition  that  the  deposit 
is  clearly  established  to  have 
been  made  as  security  for  the 
debt,  and  not  upon  the  ground 
that  the  mere  fact  of  a  deposit 
unexplained  affords  such  proof. 
Id.  284 

X 


4.  In  Equity,  a  final  decree  cannot 
be  pronounced  until  all  the  par- 
ties in  interest  are  brought  be- 
fore the  Court.  Marshall  y. 
Beverley,         ,  313.  315 

5.  Where  a  bill  was  filed  for  a  per- 
petual injunction,  on  judgmentis 
obtained  on  certain  bills  of  ex- 
change drawn  by  the  plaintiff, 
and  negotiated  to  the  defendant, 
and  which  had.  subsequently 
passed  from  the  latter  into  the 
hands  of  third  persons,  by  whom 
the  judgments  were  obtained : 
held,  that  the  injunct*.ob  could 
not  be  decreed  until  their  an- 
swers had  come  in,  although  the 
bill  stated,  and  the  defendant 
admitted,  that  he  had  paid  the 
judgments,  and  was  then  the 
only  person  interested  in  them,  \ 
because  such  statement  and  ad- 
mission might  be  made, by  col- 
lusion,    Id.  313.315 

8.  In  appeals  to  this  Court,  from 
the  Circuit  Courts,  in  Chancenr 
cases,  the  parol  testimony  which 
is  heard  at  the  trial  in  the  Court 
below  ought  to  appear  in  the 
record.     Conn  v.  Penn,       424 

7.  A  final  decree  in  equity,  or  an 
interlocutory  decree,  which  in  a 
^eat  nieasure  decides  the  me- 
rits of  the  cause,  cannot  be  pro- 
nounced, until  all  the  parties  to.' 
the  bill,  and  all  the  parties  in 
interest,  are  before  the  Court. 

:      Id.  ,  424 

8.  Explanation  of  the  former  de- 
cree of  this  Court  .in  the  case 
of  Campbell  y.  PraU  et  qL 
9  Cranch,  600.     S.  C.        .  429  ■ 

CONSTrrutiONAl4  LAW. 

1.  The  act  of  ttia  State  of  Penn- 
sylvania, of  the  28th  of  Ma|vh« 
1814,  (providing,  sec.  2lv  that 
the  officers  kbd  private!  of  th* 
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militia  of  that  State,  neglectiiig 
or  refusing  to  serve,  when 
called  into  actual  service,  in 
pursuance  of  any  order  or  re- 
quisition of  the  President  of  the 
United  States,  shall  ^  liable  to 
the  penalties  defined  in  the  act 
of  Congress  of  the  S8th  of  Fe- 
bruary, 1796,  c.  277.  or  to  any 
penalty  which  may  have  been 
prescribed  since  the  date  of 
that  act,  or  which  may  hereaf- 
ter be  prescribed  by  any  law  of 
the  United  States,  and  also  pro- 
Tiding  for  the  trial  of  such  de- 
linquents by  a  State  Court  Mar- 
tial, and  that  a  list  of  the  delin- 
quents fined  by  such  Court 
should  be  furnished  to  the  Mar- 
shal of  the  United  States,  &c. 
and  also  to  the  Comptroller  of 
the  Treasury  of  the  United 
States,  in  order  that  the  fur- 
ther proceedings  directed  to  be 
had  thereon  by  the  laws  of  the 
United  States  might  be  comple- 
ted,) is  not  repugnant  to  the 
constitution  aqd  laws  of  the 
United  States.  Houston  v. 
Moore,  1.  12 

2.  The  powers  granted  to  Con- 
gress are  not  exclusive  of  simi* 
lar  powers  existing  in  the  States, 
unless  where  the  constitution 
has  expressly  in  terms  given  an 
exclusive  power  to  Congress, 
or  the  exercise  of  a  like  power 
is  prohibited  to  the  States,  or 
there  is  a  direct  repugnancy  or 
incompatibility  in  the  exercise 
of  it  by  the  States.     Id.  49 

3.  The  example  of  the  first  class 
is  to  be  found  in  the  exclusive 
legislation  delegated  to  Con- 
gress over  places  purchased  by 
tbe  consent  of  the  Legislature 
of  the  State  in  which  the  same 
shall  be,  for  forts,  arsenals, 
dOck*yards,  &c. ;  of  the  second 


class,  the  prohibition  of  si  State 
to  coin  money  or  emit  bilk  of 
credit ;  of  the  third  class,  the 
power  to  establish  an  uniform 
rule  of  naturalization,  and  the 
delegation  of  admiralty  and  ma- 
ritime jurisdiction.     Id.         49 

4.  In  all  other  classes  of  cases,  the 
States  retain  concurrent  autho- 
rity with  Congress.    Id.         49 

5.  But  in  cases  of  concurrent  au- 
thority, where  the  laws  oC  the 
States  and  of  the  Union  are  in 
direct  and  manifest  collision  on 
the  same  subject,  those  of  the 
Union  being  the  supreme  law 
of  the  land,  are  of  paramount 
authority,  and  the  State  laws, 
so  far,  and  so  far  only,  as  such 
incompatibility  exists,  must  ne- 
cessarily yield.     Id.  49 

6.  The  act  of  the  Sd  of  March, 

1819,  c.  76.  s.  5.,  referring  to 
the  law  of  nations  for  a  defini- 
tion of  the  crime  of  piracy,  is  a 
constitutional  exercise  of  the. 
power  of  Congress  to  define  and 
punish  that  crime.  Untied  States 
v.  Smith,  153.  157 

7.  Congress  has  authority  to  im- 
pose a  direct  tax  on  the  District 
of  Columbia,  in  proportion  to 
the  census  directed  to  be  taken 
by  the  constitution.  LoughlHh 
rough  V.  Blake,  317 

8.  The  power  of  Congress  to  lay 
and  collect  taxes,  duties,  &c. 
extends  to  the  district  of  Colum- 
bia, and  to  the  territories  of  the 
United  States,  as  well  as  to  the 
States.     Id.  318 

9.  But  Congress  are  not  bound  to 

extend  a  direct  tax  to  the  dis- 
trict and  territories.  Id.  322 
10.  The  constitutional  provision,  that 
direct  taxes  shall  be  appor- 
tioned among  the  several  States^ 
accordmg  to  their  respective 
numbers,  to  be  ascertained  by  a 
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iceTMus,  was  not  intended  to  re*/ 
strict  the  power  of  imposing  di- 
rect taxes  to  States  only.  Lough- 
borough y.  Blake^  319 

11.  The  power  of  Congress  to  ex- 
ercise e^xclasiye  jurisdiction  in 
all  cases  whatsoever  within  the 
District  of  Colombia,  includes 
the  power  of  taxing  it.  Id,    324 

12.  The  present  constitution  of  the 
United  Stases  did  not  commence 
its  operation  until  the  first  Wed- 
nesday in  March,  1 789,' and  the 
provision  in  the  constitution, 
that  '*  no  State  phM  tadke  any 
law  impairing  the  obligation  of 
contracts^"  does  not  extend  to 
a  State  law  enacted  before  that 
day,  and  operating  upon  rights 
of  property  vest^  before  that 
time.     Owingt  v.  Sp^td^  420^ 

421 


DEED. 
See  Local  Law,  !•  4.  15,  16. 


£ 


EVIDENCE. 

On  an  indictment  for  piracy,  the 
national  ^character  of  a  merchant 
vessel  of  the  United  States  may 
be  proved  without  the  produc- 
tion of  the  certificate  of  regb- 
try,  or  evidence  that  it  "Was 
seen  on  board.  United  States  v. 
Furlong  et  ah  184,  199 


2.  Where  a  check  was  drawn  by  a 
person  who  was  the  Cashier  of 
an  incorporated  Bank,  and  it 
appeared  doubtful  upon  the  face 
of  the  instrument,  whether  it  * 
was  an  official  or  private  act, 
parol  evidence  was  admitted  to 
show  that  it  wa9  a  private  act. 
Meehanial^  Bank  v«  Bank' of  Co- 
iumbia^  326.  336 

3.  The  aoto  \of  agents  do  not  de- 
rive  their  validity  from  profess- 
ing on  the  face  of  Uiem  to  have 
been  done  in  the  exercise  of 
their  agency ;  but  the  liability 
of  the  principal  depends  upon 
the  facts,  1st  That  the  act  was 
done  in  the  exercise,  and,  2d]y. 
Within  the  ^mits  of  the  power 
delegated :  And  in  ascertaining 
these  facts  as  connected  with 
the  execution  of  written  instru- 
ments, except  deeds,  pa^l  tes« 
timony  is  admissible.    Id.    337 

4.  The  books  of  a  corporation,  es- 
tablished for  pubhc  purposes, 
are  evidence  of  its  acts  and  pro- 
ceedings.     Owings    V.   Speedy 

420.  42? 

See  Bills  or  Exchaitob,  1. 

Local  Law,  11,  12.  15, 16,  17, 
18,  19,  20. 

Peizx,  3.  6.  11. 


o 


GRANT. 

See  Local  Law,  4.  9,  10.  13.  15, 
16,17. 
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LIMITATION  OF  ACTIONS. 
&e  Local  Law,  2,3. 

LOCAL  LAW. 

1.  Under  the  laws  of  Tenoestee, 
where  lands  are  sold  by  a  sum* 
mary  proceeding  4br  the  pay- 
ment of  taxes,  it  is  essential  to 

*  the  validity  of  the  sale  and  of 
the  d^ed  .  made  thereon^  that 
every  fact  necessary  to  give  the 
Court  jarisdiction  should  ap- 
pear  upon  jthe  record.  M^Qung 
T.  Ron,  116.  119 

2.  Under  the  statute  of  limitations 
of  Tennessee,  the  running  of 

;  the  statute  can  only  he  stopped 
'hv^  actual  suit,  if  the  party 
cfaiming  under  it  has  peaceable 
possession  for  seven  years.  But 
such  possession  cannot  exist  if 
the  party  having  the  better  right 
takes  actual  possession  in  pur- 
suance of  his  right.     Id,  '   121 

3.  One  tenant  in  common  may  oust 
his  co-tenant,  and  hold  in  seve- 
ralty ;  but  a  silent  possession, 
unaccompanied  by  any  act  a- 
mounting  to  an  ouster,  or  giv- 
ing notice  to  the  co-tenant  that 

.his  possession  is  adverse,  can- 
Dot  be  construed  into  an  adverse 
possession.     Id.  124 

4.  The  statute  of  limitations  of  Ten- 

nessee does  not,  like  other  sta- 
tutes of  limitation,  protect  a 
mere  naked  possession,  but  its 
operation  is  limited  td  a  posses- 
sion acquired  and  held  under  a 
grant,  or  a  deed  founded  on  k 
grant    Id,     Note  a.  121 

5.  Previous  to  the  year  1776,  H. 
S»  of  Vtrginia,  cohabited  with , 
A«  W.,  aficT  had  by  her  the  ap- 


•pellantst  whom  he  recognisejl 
'   as  his  children.     In  Jul^,  1775, 
he  made  his  wiU,  which  was 
duly  proved  after  his  decease, 
in  which  he  described  then  aa 
the  children  of  himself,  and  of 
his  wife  A.,   and  devised  the 
whole  of  his  property  to  them 
and  their    mother.    In    June, 
1776,  he  was  appointed  a  Colo- 
nel in  the  Virginia  line,  upon 
the  continental   establishment, 
and  died  in  the  service,  having, 
in  July,  1776,  intermarried  wiUi 
the  mother,  and  died,  leaving 
her  pregnant  with  a  child  who 
was  afterwards  bom,  and  named 
R.  8.    After  the  death  of  H.  S., 
and  the  birth  of  his  posthumous 
8on»  a  warrant  for  a  tract  of 
military  lands  was  granted  by 
the  State  of  Vii^nia  to  the  post- 
humous  son  R.  S.,  who  died 
in  1796,  in  his  minority,  with- 
out wife  or  children,  and  with- 
out having  located  or  disposed 
of  the   warrant.    His    mother 
also  died  before  1796.    HM, 
that  the  children  of  H.  S.  were 
not  entitled  to  the  lands,  as  de« 
visees  under  his  will,  under  the 
act  of  Assembly ;  nor  did  the 
wiJI  so  far  operate,  as  to  render 
them  capable  of  taking  under 
the  act,  as  being  named  his  le- 
gal representatives  in  the  will. 
Steoenion's    heirs    v.   SullivatU^ 
207.  265 
6.  The  appellants  were  not  legiti^ 
mated  by  ..the  marriage  of  H.  S. 
with  their  mother,  and  his  re- 
cognition of  them  as  his  chil- 
dren, under  the  19th  sec.  of  the 
act  of  descents  of  Virginia,  of 
1785,  which  took  efi^ct  on  the 
1st  of  January,  1787,  and  pro- 
vides, that  **  where  a  maa^  hav- 
ing by  a  woman  one  ormpre 
cluldnen,  shall  afterwards  inter- 
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marry  with  such  woman,  such 
child  or  childreo,  if  recognised 
hy  him,  shall  be  thereby  legiti- 
mated."    Id.  267 

7.  The  appellants  were  not,  as  il- 
legitimate children  of  H.  S.  and 
A.  W.,  capable  of  inheriting 
from  R.  S.  under  the  18th  sec. 
of  the  same  act  of  descents, 
which  provides  that,  '*  In  mak- 
ing title  by  descent,  it  shall  be 
no  bar  to  a  party  that  any  ances- 
tor, through  whom  he  derives  his 
descent  from  the  intestate,  is, 
or  hath  been,  an  alien.  Bas- 
tards also  shall  be  capable  of  in- 

'    heriting,  or  of  transmitting  in- 
heritance, on  the  part  of  their 
mother,  as  if  they  had  been  law- 
'  fully  begotten  of  such  mother." 
Id.  '260 

8.  The  following  entry  is  invalid 
for  want  of  that  certainty  and 
precision  required  by  law: 
**  William  Perkins  and  William 
Hoy  enter  6,714  acres  of  land 

'  on  a  treasury  warrant.  No. 
10,692,     to     join     Lawrence 

,  Thompson  and  James  McMil- 
lan's entry  of  1,000  acres  that 
is  laid  on  the  adjoining  ridge, 
between  Spencer's  creek  and 
Kingston's  fork  of  Licking,  on 
the  east,  and  to  run  east  and 
.  south  for  quantity."  The  ^- 
tiy  referred  to  in  the  foregoing 
was  as  follows :  **  9tb  of 
December  1782,  Lawrence 
Thompson  and  James  McMillan, 
assigbee  of  Samuel  Baker,  en- 
ter 1,000  acres  on  a  treasury 
warrant,  No.  4,222,  on  the  di- 
viding ridge  between  Hingston's 
fork  ^  of  Licking,  and  Spencer's 
creek,  a  wett  branch  of  said fork^ 
to  include  a  lai^e  pond,  in  the 
centre  of  a  square,  and  a  white 
oak  tree  marked  X^  also  an  elm 
tree  marked  VS,  near  the  side 


of  the  pond."    Perkins  et  al.  v. 
Ramsey,  269 

9.  There  are  cases  in  which  a  grant 
is  absolutely  void ;  as  where  the 
State  has  no  title  to  the  thing 
granted,  or  where  the  officer 
had  no  authority  to  issue  the 
grant,  &c.  In  such  cases,  tha 
validity  of  the  grant  is  necessa* 
rily  examinable  at  law.  PolVs 
Lessee  v.  Wendell,        293.  303. 

10.  A  grant  raises  a  presumption 
that  every  prerequisite  to  its 
issuing  has  been  complied  with, 
and  a  warrant  is  evidence  of  the 
existence  of  an  entry ;  but 
where  the  entry  has  ne.yer  id 
fact  been  made,  and  the  warrant 
is  forged,  no  right  accrues  un- 
der the  act  of  North  Carolinst 
of  1777,  and  the  grant  is  void. 
Id.  303 

1  ] .  Wh^re  a  party,  in  order  to  prove 
that  there  were  no  entries  to 
authorize  the  issuing  of  the 
warrants,  offered  to  give  in  evi- 
dence certified  copies  of  war- 
rants from  the  same  office,  of 
the  same  dates  and  numbers, 
but  to  different  persons,  and  for 
different  quantities  of  land  ;  . 
Held,  that  this  was  competent 
evidence  to. prove  the  positive 
fact  of  the  existence  of  the  en- 
tries specified  in  the  copies ; 
but  that  in  order  to  have  a  ne- 
rgative  effect  in  disproving  the 
entries  alleged  to  be  •  spurious, 
the  whole  abf>trart  ought  to  be 
produced  in  Court,  or  inspected 
under  a  commission,  or  the 
keeper  of  the  doctraient  ex- 
amined as  a  witness,  from  which 
the  Court  might  ascertain  the 
fact  bf  the  non-existence  of  the 
contested  entries.    Id,         310 

12.  In  such  a  case,  certificates  from 
the  secretary's^  office  of  North 
Cbrolina>  introduced  to  prove,  v 
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that  ou  entries  of  the  same 

,   dates  with  those  -elleged  to  he 

spuriofis,  other  warrants  issued, 

and  oither  grants  were  obtained 

in  the  names  of  various  indiyi- 

-'  duals,  bat  none   to.  the  party 

;    claiming  under  the  alleged  spn- 

rious  entries^  is  competent  cir- 

cumstdntial  OTidence  to  be  left 

to  the  jury.    In  such  a  case, 

•  parol  evidence  that  the  warrants  ' 
and  locations  bad  bee^  rejected 
by  the  entry-taker  as  spurious, 

,  is  inadmissible.  Id,  ,  •  311 
13.  h  uems^  that  whether  a  grant  be 
iLbsoluteiy  void,  or  voidable  only, 
a  junior  grantee  is  not,  by  the 
lai^  of  Tennessee,  permitted  to 
avail  himself  of  its  nullity  as 
against  an-  innocent  purchaser 
without  notice.   Ji.  311 

11.  The  17th  section  of  the  act,  in- 
corporating the  Mechanics'Bank 
of  Alexandria,  providing,  ^Mhat 
all  bills,'bonds,  notes,  and  every 
other  contract  or  engagement 
on  behalf  of  the  corporation, 
shall  be  signed  by  the  President, 
and  countersigned  by  the  ca- 

•  shier  ;  and  the  funds  of  the  cor- 
poration shall,  in  no  case»  be  li- 
able for  any  contractor  engage- 
ment, unless  the  same  shall  be 
signed  and  countersigned  as 
aforesaid,^'  does  not  extend  to 
contracts,  and  undertakings  im- 
plied in  law*  Mechanici^  Bank 
V.    Bank    of    Columbia^    326. 

336 
15.  It  is  essential  to  the  validity  of  a 
grant,  that  the  thing  granted  : 
should  be  so  described  as  to  be 
capable  of  being  distinguished 
from  other  things  of  the  same 
kind.  But  it  is  not  necessary 
that  tl^e  grant  itself  should  con- 
tain such  a  description,  as  with* 
out  the  aid  of  extrinsic  testi-' 
.  mony  io  ascertain  precisely  what 


'  is  conveyed.  BlakM  v.  Doherfy^ 
,  ,  369. 3e«. 

16.  Natural  objects  called  for  in  a 
grant  may  be  proved  by  testi- 
mony, not  found  in  the  grant, 
but  consistent  with  it.    Id,  362 

1.7.  The  following  description,  in  a 
patent  of  the  land  granted,  is 
.  not  void  for  uncertainty,  but 
.may  be  made  certain  by  extrin- 
sic testimony :  "  A  tract  of  land 
in  our  middle  district,  on  the 
west  fork  of  Cane  creek,  the 
waters  of  Elk  river,  beginning 

,  at  a  hiccoryt  running  north  1000 
poles  to  a  white  oak ;  then  east, 
800  poles,  to  a  stake ;  thence 
west  800  poles  to  the  beginuing, 
as  per  plat  hereunto  annexed 
doth  appear.'.'     /d,  389 

18.  The  plat  and  certificate  of  sur- 
vey annexed  to  the  patent,  and  a 

'  copy  of  the  entry  on  which  the 
'  survey  was  made,  are  admissi- 
ble in  evidence  for  this  purpose. 
Id.  364 

19.  A  general  plan  mad,e  by  authori- 
ty, conformably  to  an  act  of  the 
local  legislature,  may  also  be 
submitted,  with  other  evidence, 
to  the  jury,  to  avail  guaniumva' 
left  potett^  in  ascertaining  boun- 
dary.    Id.  36« 

20.  But  a  demarcation,  or  private 
survey,  made  hf  direction  of  a 
party  interested  under  the  grant, 
.IS   inadmissible    evidence,  be* 

'cause  it  would  enable  the 
grantee  to  fix  a  vagrant  grant 
by  bis  own  act.    Id.  365 

21.  The  boundary  of  the  SUte  of 
Kentucky  extends  only  to  loir 
water  mark  on  the  western  side 
of  the  river  Ohio;  and  does 
not  include  a  peninsula,  or  isl- 
and, on  thei  western  or  north 
western  bank,  separated  from. 

'  the  main  land  bv  a  channel  or 
bayou,  which  is  fflled  with  water 
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only  when  the  riyer  rises  aboye 
if*  banks,  and  i8»  at  other  times, 
dry.  Handly^s  Leaee  y«  Antho^ 
w.  374 

22.  When  a  riyer  is  the  boundary 
between  two  nations  or  States, 
if  the  property  is  in  neither,  and 
there  be  no  conyention  respect- 
ing it,  each  holds  to  the  middle 
ofthe  stream.  Bat  when,  as  in 
this  case,  one  State  ([Virginia) 
is  the  original  propnetbr,  pnd 
grants  the  territory  on  one  side 
only,  it  retains  the  riyer  with- 
in its  domain,  and  the  newly 
erected  State  extends  to  the 
river  only,  and  the  low  water 
mark  is  its  bonndary.    Id.  379 

23.  Note  on  the  laws  of  Louisiana. 
AppendiXy  Note  II.  32 

24.  History  of  the  Spanish  law. 
Id.  33 

25.  Account   of  the  Fuero  Juzgo. 

Id.  34 

26.  Ofthe  FtieroFte;o.    Id.         36 

27.  Autiiority  of  the  Decretals  in 
Spain.     Id.  39 

28.  Analysis  ofthe  Fuero  Real.    Id. 

41 
^9.  Oiihe  Partidae.     Id.  42 

30.  Laws  de  Estilo.     Id.  43 

31.  Laws  of  Toro.     Id.  46 

32.  Ordenatnienio  Real.    Id.         45 

33.  The  Rtcopilacion.     Id.  16 

34.  ReeopilaciQn  de  Uu  hdioi.  Id.  61 
95.  The  Ordinance  ofBilboa.  Id.  62 

M, 

MANSLAUGHTER. 
«S^e  Admiraltv,  1.  2. 

P 

PENAL  STATUTES. 

Though  penal  laws  are  to  becon- 
strued  strictly,  yet  the  intention 


of  the  legislature  must  goyem 
in  the  construction  of  penal,  as 
well  as  other  statutes,  and  they 
are  not  to  b<)  construed  so 
strictly  as  to  defeat  the  obyious 
intention  of  the  legislature* 
UmUdSkUeer.  WiUberger,  76. 

95 

PIRACY. 

1.  A  commission  issued  by  Atty,  as 

**  Brigadier  of  the  Akzican  re* 
pubhc,"  (a  republic  whose  ex- 
istence is  unknown  and  unac- 
knowledged,) or  as  "Genera- 
lissimo of  the  Floridas,''  (a 
proyince  in  the  possession  of 
.  opain,)  will  not  authorize  armed 
yessels  to  make  captures  at  sea. 
United  States  y.  Klintock^  144. 

149 

2.  QiMtre,' Whether  a  person  acting 
with  good  faith  under  such  a 
commission,  may  be  guiky  of 
piracy  ?  Id.  149 

'3.  Howeyer  this  may  be,  in  gene- 
ral, under  the  particular  cir- 
cumstances of  this  case,  show- 
ing that  th^  feizure  was  inadt, 
notytffe  belli ^  but  anitnofurandi^ 
the  commission  was  held  not  to 
eiempt  the  prisoner  from  tha 
charge  of  piracy.    Id.  150 

4.  The  opinion  of  this  Court  in  the 
case  of  the  United  States  y. 
Pahner^  anie^  Vol.  111.  p.  610. 
commented  on  and  explained. 
Id.  150 

5.  Tbe  act  of  the  30th  of  April, 
1790.  c.  36.  s.  8.  extends  to 
all  persons,  on  board  all  yessels, 
which  throw  off  their  national 
character  by  cruising  piratical- 
ly, and  committing  piracy  on 
other  yessels.  id.  Uniud  States 
y.  FurUmg  et  aU    152.  184.  192 

6.  The  aot  of  the  dd  of  March, 

J  81 9,  c.  76.  s.  5.  referring  to 
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the  law  of  nati^M  for  a  defini? 
tion  of  the  crime  of  piracy,  is  a 
cODstitutional  exercise  of  the 
power  of  Congress  to  define  and 
punish  that  crime.  United  States 
V.  Smith,  153.  157 

7.  The  criqne  of  pi  racy  is  defined 
by  the  law  of  nations  with  rea- 
sonable certainty.     Jd,  160 

8.  Robbery,  or  forcible  depredation 

upon  thft  sea,  animo  furandi,  is 
piracy,  by  the  law  of  nations 
and  by  ttie  act  of  Congress.  Id, 
United  States  v.  Furlong  et  al, 
161.  184. 

9.  Citations  to  show  that  piracy  is 
defined  by  the  law  of  nations. 
Id.    Note  a.  163 

10.  The  8th  sec.  of  the  act  of  the 
30th  of  April,  1790,  c.  36.  for 
the  punishment  of  certain  crimes 
against  the  United  States,  is  not 
repealed  by  the  act  of  the  3d  of 
Marcii,  1819,  c.  76.  to  protect 
the  commerce  of  the  United 
States,  and  to  punisli  the  crime 
'  of  piracy.  United  States  v. 
Furlong,  alids  Hohson,  et  al, 
184.  192 

IK  Id  an  indictment  for  a  piratical 
murder,  (^rider  the  act  of  the 
30th  of  April,  1790,  c.  36.  a. 
8«)  it  18  not  necessary  that  it 
should  allege  the  prisoner  to  be 
k  citizen  of  the  Uiiited  States, 
nor'that  the  crime  was  commit- 
ted on  board  a  vessel  belpi^iog 
to  citizens  of  the  United  States  ; 
but  it  is  sufficient  to  charge  it  as 
committed  from  on  board  such  a 
vessel,  by  a  mariner  sailing  on 
board  such  a  ressel.    Id.     194 

It.  The  words  **  out  of  the  jurisdic- 
tion of  any  particular  State,**  in 
the  4ict  of  the  30th  of  April, 
1790,  Cf  36.  s.  8.  are  construed 
to  mean  out  of  the  jurisdiction 
of  any  particiikr  Stiite  of  the 
(Attoti.    Id.  *     200 


13.  A  Teasel  lying  in  $n  open  road' 
stead  of  a  foreign  country,  is 
"upon  the  high  seas?'  within 
the  act  of  1790,  c.  36.  s.  8. 
Id,  200 

14.  A  citizen  of  the  United  Sutes 
fitting  out  a  vessel  in  a  port  of 
the  United  States,  ta  cruise 
against  a  power  in  amity  with 
the  United  States,  is  not  pro- 
tected by  a  foreign  commission 
from  punishment  for  any  offence 
committed  against  the  property  of 
citizens  of  the  United  States.     Id. 

201 

15.  The  Courte  of  the  United  Stntea 
huvc  jurisdiction  under  the  act 
of  the  30th  of  April,  1790,  c. 
36.  of  murder  or  robbery  com- 
mitted on  the  high  seas,  al- 
though not  committed  on  lio^rd 
a  vessel  belonging  to  citizens  of 
the  United  States,  as  if  sha  bad 
no  national  character,  but  was 
held  by  pirates,  or  persons 
not  lawfully  sailing  under  the 
fliig  of  any  foreign  nation.  Uni- 
ted States  V.  Holmes,     412.416 

16.  In  the  same  case,  and  under  the 
same  acl,  if  the  ofieoce  be  com- 
mitted on  board  of  a  foreign 
vessel  by  a  citizen  of  the  Uni« 
ted  States  ;  or  on  board  a  ves- 
sel of  the  United  States  by  a  fo- 
reigner ;  or  by  a  citizen  or  fo- 
reigner on  board  of  a  pirdtical 
vessel,  the  ofience  is  equally 
cognizable  by  the  Courts  of  the 
United  States.     Id.  417 

17.  It  makes  no  difference  m  such 
a  case,  and  under  the.  same  act» 
•    whether  the  ofience  was  com- 
mitted on  board  .p{  a  vessel,  or 
in  the  sea,  'as  by  throwing  the 
deceased  ov^erboard  and  drown- 
ing him,   or  by   shooting  Ynm 
when  in  the  sea  though  he  waa 
'    not  thrown  overboard.  Id.    418 
18.  In  such  a  case,  and  under  the 
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tattle  act,  where  the  ressel, 
from  00  board  of  which  the 
offence  was  committed,  sailed 
from  Bueoois  Ayred  where  she 
had  eolisted  her  crew  ;  bur  it 
did  not  appear  by  legal  proof 
that  she  had  a  commission  from 
the  government  of  Boenos 
Ajres,  or  any  ship's  papers  or 
docaments  '  from  that  govern- 
ment, or  that  she  was  ever  re* 
cognised  as  a  ship  of  that  nation, 
or  9f  its  subjects,  or  who  were 
the  owners,  where  they  resi- 
ded, or  when  or  where  the 
vessel  was  armed  or  equipped  ; 
bat  it  did  appear  in  proof,  that 
the  captain  and  crev  were 
chiefly  Englishmen,  Frenchmen, 
and  citizens  of ;  the  United 
States  ;  that  the  captain  was  by 
birth  a  citizen  of  the  United 
States,  domiciled  at  Baltimore, 
where  theprivateer  was  built : 
Held,  that  the  burthen  of  proof 
of  the  national  character  of  the 
vessel  i^as  on  the  prisoners.  Id. 

418 
19.  Late  act  of  Congress  for  the  pu- 
nishment of  piracy.     Jippendixy 
Note  IV.  149 

PRACTICE. 

1.  An  information  for  a  quo  war' 
rarUOf  to  try  the  title  to  an  of- 
fice, cannot  be  maintained  but 
tit  the  instance  of  the  Govern- 
ments ;>  and  the  consent  of  par- 
ties will  not  give  jurisdiction  in 
sach-a  case.  WuUace  Y^'^Ander^^ 
Mm\  291 

2.  The,  District  Jqdge  cannot  sit  in 
the  Circuit  Conrt  In  a  ca.use 
brought  by  writ  of  error  frotn 
the  District  to  the  CircuitCoart, 
and  the  cause  cannot  in  such  a 
fcase  be  broujfht  from  the  Cir- 
cuit to  (bis  Court  upon  a  certi- 

Y 


flcate  of  a  division  of  opinion  of 
the  judges.  UnjUd  SkUtM  ,v. 
Lancaster  y  .^33^, 

Se^  CuANCERT,  4,  5,  6,  7. 

Pri^k,  2,  3.  5rlK 

PRIZE. 

1.  A  question  of  proprietary  inte- 
rest on  faither  proof.  Resti- 
tution   decreed.      The    Venus^ 

127.  130 

2.  Captors^  costs  and  expenses  or- 
dered to  be  paid  by  the  claimant, 
it  being  his  fault  that  defective 
documents  were  put  on  board.   « 
Id,  131 

3.  On  farther  proof,  the  affidavit  of 
the  claimant  is  indispensably 
necessary.    Id.   ^  127 

4.  A  question  of  proprietary,  inte- 

rest on  farther  proof.  Restitu- 
tion decreed,  with  costs  and  ex- 
penses to  be  paid  by  the  claim- 
ant,    ne  London  Packet,     132 

5.  In  general,  the  circumstance  of 
goods  being  found  on  board  an 
enemy's  ship  raises  a  legal  pre- 
sumption that  they  are  enemy's 
property.    Id.  ;  137 

6.  Upon  a  piratical,  capture^  the  • 
property  remains  in  the  originat 
owners,  and  cannot  be  forfeited 
for  the  misconduct  of  the  cap- 
tors in  violating  the  municipal 
laws  of  the  4:ountry  where;  the 
vessel  seized  by  tbiem  is  carried. 
The  Joeefa  Segunda^      338.357 

7.  But  where  the  capture  is  made 
by  a  regularljr'  commissioned 
raptor,  he  acquires  a  title  tp^the 
Captured  property,  which  can\ 
onWbe  deyested  by  recapture, 
or  by  the  sentence  of  a  compe- 
tent tribunal  of  his  own  coun-, 
try;  and  the  proper^  is  subject 
to  forfeiture  for  a  violation,  by 
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the  captor,  of  the  revenue  or 
other  manicipal  laws  of  the  neu- 
tral coaDtrj  into  which  the 
prize  may  he  carried.  Id.  35G 
8.  QiMsre,  Whether,  when  a  prize 
has  heen  taken  by  .a  privateer 
fiiced  out  in  violation  of  oar  neu- 
trality,  the  vessels  of  the  Uni- 
ted States  have  a  right  to  re« 
capture  the  prize,  and  bring  it 
into  our  ports  for  adjudication  ? 
La  Amittad  de  Rves^  385.  388 
0.'  In  cases  of  marine  torts,  the 
:  probable  profits  of  a  voyage  are 
not  a  fit  rule  for.  the  ascertain- 
ment of  damages.  Id.  389 
lO.In  cases  of  violation  of  our  neu- 
trality by  any  of  the  belligerents, 
iir  the  prize  comes  voluntarily 
within  our  territoiy,  it  is  re- 
stored to  the  original  owners 
by  our  courts.  But  their  juris- 
diction for  this  purpose,  under 
the  law  of  nations,  extends. only 
to  restitution  of  the  specific 
property,  with  costs  and  expen- 
ses during  the  pendency  of  the 
suit,  and  does  not  extend  to  the 
infliction  of  vindictive  damages, 
as  in  ordinary  cases  cf  marine 
torts.    Id.  389 

11.  Where  the  original  owner  seeks 
for  restitution  in  our  Courts 
upon  the  ground  of  a  violation 
of  our  neutrality  by  the  captors* 
.  the  imu$  nroban£  rests  upon 
him,- and  it  there  be  reasonable^ 
doubt  respecting  the  facts,  the 
Court  will  decline  to  exercise 
its  jurisdiction.    Id.  391 

U.  A  question  of  proprietary  bte- 
restonfiurtherproofl  TheAttt- 
Umta.  433 


14. 


15. 


16. 


Note  on  the  subject  of  Prize 
Law.  Appendix^  Note  III.  52 
Prize  Chapters  of  the  Consolato 
SelMare,    Id,    .  54 

Extracts  from  the  French  Prize 


Ordinance  of  1400.    Id. 
French  Ordinance  of  1584. 


17.  Swedish  Ordinance  of  1715. 

18.  Danish  Ordinance  of  1659. 


19. 


62 
Id. 
66 
Id. 
72 
Id. 
76 


Danish  Proclamation  of  Neutra- 
lity of  1793.    Id.  75 
20.  French  Prize  Ordinance  of  1681. 


Id. 

21.  French  Ordinance  of  1694. 

22.  Frenck  Ordinance  of  1696. 

23.  French  Ordinance  of  1744. 

24.  French  Ordinance  of  1778. 


80 
Id. 

85 
Id. 
86 
J^. 
87 
U. 


25.  Danish  Prize  Instroctiops  of 
1810.    Id.  n 

26.  Ordinances  of  Congress   t^m 

1775  to  1782,  .^(X^ 

27.  British  Statutes  and  Prize  Iih 
structions,     .  .129 

28.  Additional  documents  on  the 
neutrality  maintained  by  the 
Vnited  States  during  the  present 
war  between  Spain  aod^  her 
American  Colonies.  Appendix^ 
Note  V.  151 


TENANT  IK  COMMON. 
See  Local  Law,  3*  . 
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